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L7NITED  STATES  OF  AMERICA,  7    Ct 
District  of  KintucXy,  J 

BE  IT  REMEMBERED,  that  on  the  twenty-fourth  day  of  September,  in  the 
}«ar  of  our  Lord  one  thousand  eight  hundred  and  ten,  and  in  the  thirti  fi.'h  )ear  of  the 
Independence  of  the  Unired  Stares  of  America,  Martin  D.  Hardin,  of  :he  laid  riif- 
trift,  hath  depoficed  in  this  office,  the  Title  of  a  Beth,  the  right  whereor  he  claims  as 
amhor,  in  the  words  ana  figures  following,  to  witf: 

"  Reports  of  cafes  argued  and  adjudged  in  the  Court  of  Appeals  of  Kentucky,   from 
"  fpring  tern,  1805, to  fpring  term  1808,  inciufive.     By  Mar'inD.  Harain,  Eiq  " 

In  conformity  to  the  A£l  of  Congrefs  of  the  United  States,  entitled  "  An  Aft  for  the 
"  encouragement  of  Lemming,  by  lecuring  the  Copies  of  Maps,  Charts,  and  Books,  to  the 
<(  Authors  and  Proprietors  or  f u  h  Copies,  curing  the  terms  therein  mentioned,"  and  alfo, 
to  an  Atfc  entitled  "  An  A£r.  lupplemenUry  to  an  Act  entitled  an  fi&  tor  the  encou- 
"  ragement  of  Learning,  t>y  tecuring  the  Copies  of  Maps,  Charts,  and  Books,  to  the  Au- 
<!  thors  and  Proprietors  of  luch  Copies,  during  the  tin.es  therein  mentioned,  and  extend- 
ing the  bciiefit  thereof  to  the  arts  of  defigning,  engraving,  and  etching,  hiftorical  and 
"  other  prints." 

JOHN  H.  HANNA, 
(L.  S.)  Clerk  of  the  DiftriB  of  Kentucky. 
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PREFACE, 


THE  utility  of  publishing  the  adjudications  of  the  appel- 
late court  of  this  country,  has  been  generally  acknow- 
ledged, And  since  the  appearance  of  Mr.  Hughes's  Reports, 
it  was  not  to  be  expected  that  an  individual  would,  at  his  pri- 
vate hazard,  undertake  affOther  publication  of  the  kind  :  for 
although  that  work  equalled  the  expectations  which  the  known 
talents  of  its  author  had  excited,  the  sale  of  it  did  not  defray, 
by  several  hundred  dollars,  the  actual  expenses  incurred., 

After  this,  the  legislature  seem  tq  have  felt  it  their  duty  to 
interpose,  and  by  an  act  of  1S04,  (ch.  71)  caused  a  publication 
of  cases  to  be  made,  commencing  about  the  period  when  Mr. 
Hughes  left  off.  This  work  was  a  bare  transcript  from  the 
order-book  of  the  court  of  appeals,  without  an  index,  or  even, 
an  alphabetical  table  of  the  cases.  In  this  situation,  the  law 
it  contained  was  hid  in  obscurity  and  trash  ;  and  by  the  omis- 
sion of  the  facts  on  which  the  court  adjudicated,  was  too  of- 
ten calculated  to  mislead,  when  found. 

The  failure  of  that  project,  and  the  experience  gained  by 
it,  gave  rise  to  the  act  of  1807,  (ch.  15)  which  directed  the 
court  of  appeals  M  to  procure  reports  to  be  made  of  such  de- 
cisions of  the  court,  since  its  establishment,  as  should  be  deem- 
ed useful." 

Under  this  law,  that  court  requested  the  author  to  under- 
take the  work  ;  and  left  to  his  discretion,  the  selection  of  the 
cases  to  be  reported. 

He  thought  it  most  advisable  to  commence  where  the 
Printed  Decisions  ended.  To  have  gone  farther  back,  would 
have  added,  in  his  opinion,  more  to  the  labor,  than  to  the  uti- 
lity of  the  work.     He  has,  however,  been  careful,  throughout, 


iv  PREFACE. 

lo  refer  to  former  adjudications,  as  far  as  they  came  within 
his  knowledge,  whenever  they  were  supported,  or  overruled, 
by  the  cases  he  has  reported. 

The  cases  decided  in  1805,  and  1806,  and  in  the  spring 
te<m  1807,  were  extracted  from  the  order-book  of  the  court, 
and  the  records  filed.  In  the  fall  term  1807,  he  commenced 
his  practice  in  that  court ;  and,  from  that  period,  took  notes 
ot  the  arguments  of  the  counsel  concerned  :  and  has  given 
them,  where  he  deemed  it  serviceable.  Toward  the  latter 
part  of  the  work,  he  found  that  it  was  swelling  to  a  larger 
size  than  was  convenient  for  one  volume  ;  and,  on  that  ac- 
count, omitted  some  arguments  that  he  had  intended  insert- 
ing. 

The  backwardness  maiai  Tested  by  the  legislature  of  1808, 
to  carry  into  effect  the  law  of  1807,  was  one  cause  of  the  work 
being  so  long  delayed.  But  since  the  passage  of  the  act  of 
1809,  (ch.  142)  no  time  has  been  lost  in  presenting  it  to  the 
public  :  although  it  has  taken  more  time  to  procure  the  paper, 
and  complete  the  printing,  than  the  author  had  expected. 

He  has,  since  the  period  at  which  this  volume  closes,  taken 
notes  of  the  arguments  of  counsel,  and  the  adjudications  of  the 
court ;  but  whether  he  will  be  induced  to  digest  them  into  the 
form  of  another  volume,  will  depend  upon  the  disposition 
which  the  public  may  manifest  on  the  subject. 

Frankfort,  September  24th,  1810, 


tr^r*  THE  acts  of  assembly  have  been  cited  by  the  year  in  which 
the  session  commenced  in  which  they  were  passed.  The  fifth  le- 
gislature held  two  sessions  ;  one  in  179G, the  other  in  1797;  and  the 
acts  of  both  sessions  were  printed  together:  these  have  been  cited 
as  acts  of  "  1796-7."  The  chapters  have  been  referred  to  by  their 
number  in  the  printed  copy  of  each  session. 

The  decisions  of  the  court  of  appeals,  printed  under  the  act  of 
1304,  (ch.  71)  have  been  referred  to  by  the  abbreviation,  Pr.  Dec. 

The  qucre  at  the  end  of  the  note  in  page  149,  was  added  by  the 
late  C/;z<if  Justice,  Bibb, 
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ERRATA. 


Page  4,  in  note,  for  '*  Mulrcy,"  read  Milroy. 
Page  5>  in  margin,  for  "p.  62,"  read  f.  22. 
Page  7,  in  note,  for  "  Leary,"  read  Lea-vy. 
Page  9,  in  note,  for  "  Pegman"  read  P;g. 

man. 
Page  119,  &c.  for  "  Liitgwfetter"  rcz&  Ling. 

infelter. 
Page  122,  line  4,  for  "that,"  read  fiMr. 
Page  129,  line  29,for'£/r^;n,j:)"readA!fl»«e,j. 
Page  147,  line  4,    for    "  M'Wherler,"  read 

M'Wherter. 
Page  160,  line  9,  for  ">i^s,"  read  /<gfos. 
Page  268,  line  5,  for  **  Burton"  read  Bofion. 


Page  299,  in  margin,  for"  conftderation,"  read 

conditioned. 
Page  427,  line  28,  for  "  Ifoyse/'read  5oy«. 
Page  446,  line  36,  for  "  circumjeribed,"  read 

circumjianced. 
Page  481,  line  2   from  bottom,  for  "  accu- 

jcendi"  read  accrefcendi. 
Page  520,  line  28,  for  "  demurrer,"  read  a ««. 

Page  521,  line  27,  for  "  tbefe,"  read  there. 
Page  550,  line  5  from  bottom,  for  "  he  is,**. 

read  be  in. 
Page  570,  line  22,  for  "fuit,"  read  ««r . 


COURT  OF  APPEALS. 

SPRING  TERM,  18 iq, 


ORDERED^  That  the  following  be  the  rules  of  this  court,  in 
lieu  of  the  various  rules  heretofore  made,  except  those  which 
relate  to  the  fees  of  the  clerk. 

MOTIONS. 

1.  Motions  may  be  made  immediately  after  the  orders  of  the 
preceding  day  are  read,  and  the  opinions  of  the  court  delivered 
in  ;  but  at  no  other  time,  unless  in  cases  of  necessity,  or  in  relation 
to  a  cause  when  called  in  course. 

2.  They  are  to  be  made  by  the  attornies,  in  the  following  order  : 
First,  by  the  attorney- general ;  next,  by  the  eldest  practitioner  at 
the  bar;  and  so  on,  in  regular  succession,  to  the  youngest.  But 
no  attorney  to  make  a  second  motion,  until  each  has  had  an  op- 
portunity of  making  his  motion. 

3.  Affidavits  must  be  used  when  a  motion  is  bottomed  upon  a 
matter  of  fact,  which,  according  to  the  practice  of  the  court,  should 
be  sworn  to. 

SUPERSEDEAS, 

4.  No  supersedeas  will  be  granted,  unless  the  transcript  of  the 
record  on  which  the  application  is  made,  be  complete,  and  so  cer- 
tified by  the  clerk, 

5.  When  a  writ  of  error  shall  have  been  made  a  supersedeas, 
the  clerk  shall  issue  a  certificate,  in  substance,  as  follows  : 

Kentucky,  sct. 

Clerks  Office  ef  the   Court  of  Appeals. 

I  do  hereby  certify,  that  a  writ  of  error  hath  issued  from  this 
office,  for  the  reversal  of  a  judgment  obtained  by  A.  against  B.  in 

the court  oi at  their  — — —  term  — —  18— 

in  a  certain  action  of  — for —  which  writ  of  error 

is  to  operate  as  a  supersedeas,  and  as  such  is  to  be  obeyed.     Given 
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under  my  hand  this day  of — .     Which  certificate 

shall  have  the  same  effect  as  if  a  regular  supersedeas  had  issued. 

WRITS  OF  ERROR. 

6.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
records  in  which  the  judgment  or  decree  complained  of  is  entered, 
commanding  him  to  certify  a  transcript  of  the  said  record  to  this 
court. 

7.  Wirea-a -plaintiff  in  error  shall  file  a  record  duly  certified  to 
be  full  and  complete,  before  a  writ  of  error  issues  it  shall  not  be  ne- 
cessary to  send  such  writ  to  the  clerk  of  the  inferior  court ;  but 
the  writ  shall  be  made  out  and  filed  by  the  clerk  of  this  court,  with 
the  said  record  ;  which  record  shall  be  taken  and  considered  as  a 
due  return  to  the  said  writ. 

PROCESS  ON  WRITS  OF  ERROR. 

8.  The  process  on  writs  of  error,  shall  be  a  subpoena,  directed 
to  the  sergeant,  or  to  the  sheriff  of  the  proper  county,  (or  in  case 
the  sheriff  be  interested  in  the  suit,  to  the  coroner)  commanding 
him  to  summon  the  defendant  in  error  to  appear  in  court,  to  show 
cause,  if  any  he  can,  why  the  judgment  or  decree  mentioned  in  the 
said  writ  of  error  should  not  be  reversed. 

9.  If  the  subpoena  be  not  returned  executed,  an  alias,  phtriesy 
&c.  may  issue  at  any  time,  on  the  application  of  the  party,  without 
a  special  order  of  court  therefor. 

10.  Where  it  shall  appear  to  the  court,  by  satisfactory  proof,  that 
a  defendant  is  not  an  inhabitant  of  this  state,  there  shall  be  a  day 
fixed  for  his  appearance,  and  an  order  to  advertise  ;  which  order 
shall  be  published  once  a  week  for  three  weeks  successively,  in 
some  one  of  the  newspapers  published  in  Frankfort ;  the  last  of 
which  publications  shall  be  four  weeks,  at  least,  preceding  the  ap- 
pearance day.  After  publication,  as  aforesaid,  and  an  affidavit 
thereof  filed  with  the  clerk,  the  cause  shall  stand  for  hearing  in  the 
same  manner  as  if  a  subpoena  against  such  defendant  had  been  re- 
turned executed. 

11.  A  fee  of  one  dollar  shall  be  allowed  for  every  publication, 
which  shall  be  taxed  and  recovered  by  the  plaintiff,  if  success!  ul, 
as  other  costs  are. 

AFPEALS. 

12.  The  clerk  shall  receive  and  docket  the  record  of  any  appeal., 
within  the  period  the  court  has,  by  law,  a  discretion  to  receive  it : 
provided,  however,  the  court  may,  on  motion,  dismiss  the  appeal, 
at  any  time  during  the  term  next  succeeding,  for  such  reasons  as, 
would  be  sufficient  to  prevent  the  court  from  receiving  it. 
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ABATEMENTS  AND  REVIVALS. 

13.  When  an  appeal  or  writ  of  error  shall  abate  by-the  death  of 
either  party,  a  subpoena  may  be  taken  out  in  favor  of,  or  against 
the  legal  representatives  of  the  deceased,  as  the  case  may  be,  di- 
rected as  above  prescribed,  summoning  the  defendant,  or  appellee, 
to  show  cause  why  the  suit  should  not  be  revived  :  which  being  re- 
turned executed,  the  cause  shall  stand  revived,  without  further  or- 
der, unless  cause  be  shown  against  the  revival ;  in  which  case, 
such  order  will  be  made  as  the  nature  of  the  case  may  require. 

14.  Or  on  the  motion  of  the  proper  party,  the  cause  may  be  re- 
vived in  the  names  of  the  representatives  of  the  deceased,  without 
any  previous  process.  But  in  such  case,  a  copy  of  the  order  of 
revivor  shall  be  served  on  the  defendant,  or  defendants,  before  the 
hearing  of  the  cause. 

DOCKETING  SUITS  FOR  HEARING. 

15.  The  clerk  shall  set  the  causes  for  hearing  in  the  order  they 
come  into  his  office,  except  those  hereinafter  provided  for. 

16.  Causes  which  require  oral  testimony,  shall  be  set  for  trial 
by  the  clerk,  on  such  days  of  the  term,  as  may  appear  to  him  pro- 
per, having  regard  to  the  times  such  causes  came  into  his  office, 
and  to  the  number  of  suits  in  the  court. 

17.  Causes  to  which  the  commonwealth  is  a  party,  shall  be  set 
to  the  fifteenth  day  of  the  term. 

ASSIGNMENTS  OF  ERROR. 

18.  In  writs  of  error  not  operating  as  a  supersedeas,  and  in  ap- 
peals, the  plaintiff  or  appellant,  shall,  within  eight  days  after  filing 
of  the  record,  assign,  in  writing,  and  file  with  the  clerk,  the  parti- 
cular error  or  errors  of  which  he  complains.  No  other  errors  shall 
afterwards  be  alleged  by  the  party,  or  examined  into  by  the  court. 

19.  If  the  party  fail  to  assign  errors,  as  aforesaid,  a  rule  to  as- 
sign errors  shall  be  given  ;  and  if  errors  be  not  assigned  by  the 
expiration  of  the  rule,  the  cause  may,  on  motion,  be  dismissed. 

20.  The  plaintiff  or  appellant  shall  be  allowed  four  days  after 
the  return  to  a  certiorari  shall  be  filed,  to  assign  errors  in  the  re- 
cord brought  up  by  the  certiorari,  and  which  were  not  contained 
in  the  record  first  filed. 

ORDER  OF    PROCEEDING   WITH   THE    SUITS   ON 
THE  DOCKET,  &c. 

21.  Suits  set  for  a  particular  day,  will  be  taken  up  and  disposed 
of  on  that  day,  or  as  soon  thereafter  as  may  be  practicable. 

22.  The  other  suits  shall  be  called,  and  heard,  continued,  or 
dismissed,  in  the  order  they  stand  docketed  :  saving,  however,  to 


JUDGES 

OF    THE 

COURT  OF  APPEALS, 

EROM   ITS  ESTABLISHMENT  ;    WITH  THE  DATES  OF  THEIR 
COMMISSIONS. 

HARRY  INNES,  Esq,  Chief  Justice,  28th  June  1792. 

r  A ?t  r^  SEBASTI AN,ES> 2.^.,  7  ^  92. 

CALEB  WALLACE,  Esq,  3rd  Judge,         J  J 

GEORGE  MUTER,  Esq.  Chief  Justice,      ~) 

In  place  of  Harry  Lines,  Esq.  who  ivns  op-  \  »  .     T%ec    179°. 
pointed  Judge  oj  the  Court  of  the   United  \, 
States  for  the  District  of  Kentucky.  J 

THOMAS  TODD,  Esq,  4th  Judge,  19th  Dec.  1801. 

FELIX  GRUNDY,  Esq.  2nd  Judge,  _  1  1Qth  Dec  lg06> 

In  place  of  B.  Sebastian,  Esq.  resigned,) 

THOMAS  TODD,  Esq,  Chief  Justice,  }  13th  Dec.  1806. 

In  place  of  George  Muter,  Esq.  resigned,  ) 

NINIAN  EDWARDS,  Esq,  4th  Jv.dgc,       1  ^  Dec<  lg06# 

In  place  of  Thomas  Todd,  Esq.  promoted,   ) 

FELIX  GRUNDY,  Esq,  Chief  Justice,         ~\ 

In  place  of  Thomas  Todd,  Esq.  who  was  ap-  I  ^^  \nrill807'. 
pointed  a  Judge  of the  Supreme  Court  of 'the  j 
United  States,  J 

ROBERT  TRIMBLE,  Esq,  2nd  Judge,       j  13th  April  1S07.. 
In  place  of  Felix  Grundy,  Esq.  promoted,  ) 

NINIAN  EDWARDS,  Esq,  Chief  Justice,     \  ^    jan>  180S# 

In  place  of  Felix  Grundy,  Esq.  resigned,  j  , 

WILLIAM  LOGAN,  Esq,  &J  >^,,         j  mh  jan>  1808# 
In  place  oj  Ninian  Edxvards,  Esq.  promoted,  ) 

GEORGE  M.  BI2B,  Esq,  4th  Judge, _  >M  Feb>   ^ 

In  place  cj  William  Logan,  Esf.  resigned,) 
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BRADFORD  ™.  ALLEN  AND  WIFE;  Apr-j  ^ib. 

PINION  of  the  Court.— In  this  cause  it  is  as-  T  , .   .    , 

In  fuits  in  <  nan- 


Signed  asi  error,  that  the  court  below  has  decreed  cerj(  for  land,  if 
full  costs  to  the  complainants  in  that  court ;  whereas  they  the  complainant 
have  only  obtained  part  of  the  land  for  which  they  broueht  *^?*\  part  °f 

,<    "■*  ■  ■  ■  1111.11.      the  land  in  con- 

sults    On  this  pointy  it  need  only  be  observed,  that  in  troverf^   he 

such  cases  it  has  been  the  common  practice  of  the  courts  flv  uld,ingene- 
of  chancery  in  this  state,  to  give  full  costs  ;  and  it  is  con-  ™ftsrecover  MI 
ceived  that  no  equitable  general  rule  can  be  devised  for  in  luchacafeif 
changing  the  practice  :  indeed,  there  may  be  some  cases  there  have  been 
which  will  be  just  exceptions  from  the  general  rule,  and  *°  '^ow^f1' 
when  they  occur,  they  ought  to  be  regarded  ;  but  this  their  final  de- 
case  cannot  be  classed  with  such  exceptions,  on  account  cree  fh..uld  aif- 
of  any  peculiarity  in  its  circumstances.  .°  '».  c  e   '"" 

t  1  I111  i  i-  junction    as    to 

It  is  also  alleged  that  the  court  below  erred  in  not  the  ^art  not  re- 
dissolving  the  injunction,  as  to  so  much  of  the  land  as  covered  by  the 
Allen  and  wife,  the  complainants  in  that  court,  have  not  con,1P.la'"anJ'& 

,  .        .     .       r  .  ;  i       .        ,  permit  theplam- 

recovered  ;  which  injunction  they  obtained  to  stayexe-  tiffin  the  ejea. 
cutiori  On  the  judgment  in  ejectment  for  the  land  in  con-  ment  td  recover 
test,  which   had   been   rendered  in  favor  of  Bradford.  Jj£  *'«"«*** 
This  is  certainly  a  defect  in  the  decree,  and  by  it  Brad- 
ford is  prevented  from  recovering  his  costs  on  the  eject- 
ment ;  and  it  is  equally  just,  that  Bradford,  who  by  the 
decree  is  to  keep  part  of  the  land,  should  recover  the  costs 
of  his  suit  at  law,  as  that  Allen  and  wife  should  recover 
the  costs  of  their  suit  in  chancery, 

B 
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TROXWELL,  &c.  vs.  FUGATE. 

THIS  suit  was  brought  in  Scott  circuit  court,  and  was 
A  variance  be.  founded  on  a  single  bill,  dated  the  21st  day  of  March, 
Tni  declaration  *  ^98i  Payable  the  30th  day  of  June  following,  for  W.  16*. 
in  debt  as  to  the  The  writ  was  for  6/.  16*.  only — he  declaration  was  for 
fumdeda.edfor  46/.  i6,y.  At  the  July  term  of  said  court,  in  the  year 
ad'of  jeofail-  1803>  a  w**t  of  inquiry  was  executed,  and  one  penny  da- 
See  afit  of  1796  mages  assessed.  Thejudgmsnt  entered  was  for  AQ.L  16*. 
-7,  24,  k,  28,  «  witn  invest  thereon  from  the  30th  day  of  June,  1798, 
A  Hgmtnt  ,or  *^  Pai°V'  and  costs.     On  a  writ  of  error  bei.ig  prosecu- 

imereffi  is  erro-  ted,  the  following  was 

neous  if  it  do  The  Opinion  of  the  Court. — The  variance  between 
o?  the  in^eieft  *^e  WYit  anc*  declaration,  as  to  the  sum  su^d  lor,  is  cured 
recovered.  by  the  act  of  jeofails  ;*    but   there  is  error  in  the  judg- 

The  c.eik  is  ment,  in  the  first  instance,  in  allowing  interest,!  and  in 
catadate^ inte°  t^le  second,  "  allowable,  in  not  stating  the  rate  of  inte- 
reft  on  fi  gle  rest.  The  instrument  of  writing  upon  which  this  suit  is 
bills  in  punu-  founded,  having  been  givTen  prior  to  the  act  prescribing 
ani-e  or  t  le  *    ^e  mode  of  calculating  interest  in  certain  casc:s,  and  for 

o.  1799,  ch.17,  .0  1         ,  ,  I 

§  2,  p  41,  ir  other  purposes,  the  interest  cue  thereon  should  have 
the  (ingle  bin  been  found  by  way  of  damages,  and  not  calculated  by  the 
o/'tVthac1  aft"  c^er^->  as  m  c;-se  of  judgments  upon  bonds  or  penal  bills. 

but  the  m.ercft      Judgment  reversed. 

(hoiild  be  found       ,.  _!''',  '.,  ,.        ..-  ,  ,      ,         .,  ,.-  , 

,        ■  *  Hiss  deciion,  as  to  this  poinf,  is  lupported  by  leveral  later  decifions,  an« 

'  overrules  theca  e<  of  Fowler  -vs-  Conifer,    iSoi,    Pr.  Dtc.  71 — and  6coti  i/s. 

Tuylcr  and  tvife.  tx'is  of  Lttcb,  i?ci,  I'r.  Dec.  113. 

-j-  jee  Rujjeh  -vs.  Shifverd,  and  T^u!  vs.  Moore,  j-cft. 


Aprd  y.b. 


M'CLELAND  vs.  HOBBS. 

Opinion  of  the  Court. — From  an  examination  of 
cretW  6(  the  the  law  which  subjects  sheriffs  to  a  fine  for  not  returning 
comt  to  fi  e  or  executions  on  or  before  the  return  day  (a),  it  is  conceiv- 
nor  to  fu  e  a  flu  -  e(j  that  it  is  in  the  discretion  of  the  court  to  fine  or  not 
lL„uL  Tn^"  fine  the  sheriff;  and  this  discretion  is  limited  only  as  to 

luiiimg  an  exc-  » 

•ution.  the  amount  of  the  fine,  which  shall  not  exceed  five  per 

centum  per  month.     It  is  easy  to  conceive  cases  where 

W  Afls  of  a  sheriff  may  fail  to  return  an  execution  on  or  before  the 

j  Brad. '272.  '  return  day— which  failure  may  have  arisen  from  acci- 
dent, or"  from  the  act  of  the  plaintiff;  in  either  of  which 
he  would  be  excusable.  Therefore,  every  case  must  de- 
pend on  the  circumstances  attending  it,  and  the  court 
must  exercise  its  discretion  accordingly  ;  which,  if  abu- 
sed, the  circumstances  can  be  spread  upon  the  record  by 
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bill  of  exceptions,  which  will  enable  a  superior  court  to  M'Clkand 
judge  of  them,  and  correct  the  abuse.     In  this  case  the       h&ebs, 
discretion  does  not   appear  to  have  been   abused,  and 
therefore  the  judgment  must  be  affirmed.. 


LIGHTFOOT  vs.  PAYTON.  Aydittb. 

PAYTON  brought  a  suit  in  the  Danville  district  Uniting  of  fe- 
court  against  Lighfoot,  in  debt,  for  60/.  and  declared  on  ywai  demands 
two  separate  bonds  for  30/.  each,  Judgment  was  ren-  'dnUL°rd"  f°J[r°f 
dered  by  default  for  the  plaintiff  in  the  Lincoln  circuit  which  the  dif. 
court,  to  which  the  cause  was  transfered  on  the  change  ma  couus  h^d 
of  the  judiciary  system.     On  a  writ  of  error  being  pro-  ^^r^wo^ld 

SeCUteu  not  give    thofe 

The  Court  decided — That  uniting  several  demands  mures  juriidic- 
in  order  to  produce  a  sum  of  which  the  district  courts  had  ^s    , 
cognizance,    is  deemed  illegal ;  as  without  that  union,  ch.  i,  §  i,  p. 
those    courts    had  not  jurisdiction  of  either  demand.  23- 
Wherefore,  the  first  error   assigned    is  adjudged  to  be. 
well  founded  and  sufficient  to  reverse  the  judgment... 


PEMBERTON,  he.  vs.  SEARCE.  ,  ..      ' 

'  April  I3?£. 

SEARCE,  as  assignee  of  Dudley  Mitchum,  brought 
a  suit  against  Pemberton,  &c.  on  a  penal  bond,  dated  the  A  variance  as  to 
23rd  day  of  April,  1 802.  The  penalty  was  for  455/.  1 6*.  S^bSHJ 
u  to  be  paid  on  or  before  the  first  day  of  next  June."  the  deciaiation 
The  condition  was  for  the  payment  of  227/.  18.?.  on  or  and  the  Pendlcy 
before  the  first  day  of  J une  next.  ^  *°%  dn^ 

The  plaintiff  declared  on  the  penalty  in  the  usual  man-  error— ^uere. 
ner,  except  that  it  alleged  that  the  said  sum  of  455/.  165*  a  variance  as  to 
was  to  be  paid  "  whenever  they  should  be  thereunto  re-  'he^udgmeni  & 

quired,  execution  is  not 

The  defendants  did  not  plead  to  the  action  j  but  on  a  fatal" 
writ  of  inquiry  being  executed,  in  which  one  penny  da-  a  j^dgmenTre- 
mage  was  assessed,  judgment  was  entered  for  455/.  16$.  covered  by  an 
the  debt  in  the  declaration  mentioned,  and  costs  ;  but  aflr,snee>  »«* 
the  judgment  to  be  discharged  by  the  payment  of  227/.  ^t^d  JJ 
8*.  with  interest,  &c.  whom— 2}uert. 

An  execution  issued  on  this  judgment  for  455/.  16s. 
and  costs,  "  which  William  Searce  late  in  our  Franklin 
circuit  court  recovered,"  &o.  endorsed  that  it  was  to  be 
discharged  by  the  payment  of  227/.  185.  with  interest. 
Sec.  by  virtue  of  which  a  replevy  bond  was  taken. 
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Pemberton        a  writ  of  error  was  prosecuted,  and  it  was  assigned 


Seakce, 


for  error  that  there  was  a  variance  between  the  declara- 
tion and  bond  as  to  the  time  when  the  penalty  was  paya- 
ble— that  there  was  a  variance  between  the  judgment 
and  execution,  the  judgment  being  entered  to  be  dis- 
charged by-227/.  8s.  and  the  execution  by  227/.  18s.— r. 
and  ihat  the  execution  was  defective  in  not  reciting  that 
Scarce  was  assignee  of  Dudley  Mitchum.  The  follow- 
ing was 

The  Opinion  or  the  Court. — -The  fixing  a  day  of 
payment  in  the  teneri  of  the  bond,  is  unusual,  if  not  non- 
sensical, and  can  only  be  considered  as  surplusage — the 
day  of  payment  being  also  fixed  in  the  condition  ;  for  if 
the  day  fixed  in  the  teneri  and  condition  had  been  diffe- 
rent, that  in  the  condition  must  govern.  The  variance 
stated  in  the  first  error,  rs  therefore  immaterial  ;*  nor  is 
the  variance  between  the  judgment  and  execution,  as  to 
the  sum,  material— ihere  being  enough  in  the  record  to 
amend  by,  the  judgment  will  be  considered  as  amend- 
*fc»V*  Wafli.  ec^  (a)  >  ^ut  the  variance  brtween  the  execution  and  the 
xj4-5«  proceedings  and  judgment  in  the  cause,  in  not  stating 

William   Searce  to  be  assignee   of  Dudley  Mitchum, 
must  be  fatal,  because  it  does  not  appear  to  have  issued 
on  that  judgment,  nor  any  other.f 
Judgment  reversed. 

*  In  Muiroy  <vs,  Hexsley,  fpring  term?  iSio,  afimilar  variance  was  held  fa* 
tal  on  oyer  and  demurrer. 

f  Quere,  and  fee  Palmer  and  Cafey  ms.  M'Ginnefs,  poft. 


April  i.yb.  SKINNER,  &c.  vs.  ROBINSON. 

A  replevy  bond       ROBINSON  obtained  a  judgment  in  the  Bairdstown 

given  bv  one  at-  .   ■         _T  it/ir  i    01  • 

t'cn^encwkhfe-  district  court  against  Moses  Moore  and  bKinner  ;  a  ca^ 
cu-ity,  on  an  sa,  issued  thereon,  which  being  levied  on  Moore's  body, 
"loft  *  /"is  ^e  Save  UP  ProPerty»  ancUn  September,  1800,  replevied 
erroneous. '       it  by  giving  John  Moore  security. 

The  plaintiff's  Sundry  executions  issued  on  the  replevy  bond  ;  un- 
fumg  out  exe    j  of  which  the  plaintiff  purchased  a  negro  sold  by 

cutions  on  fuch  ,       .—  .    r       .  l    .  ,   .     .  °  J 

replevy  bon.i.&  the  sheriff  to  satisfy,  in  part,  said  judgment. 
thereby  making       jn  October,  1803,  on  the  motion  of  the  plaintiff,  it  was 
part  or  the  mo-  «     dered  that  the  said  repievin  bond  be   quashed,  be- 

ney,    does    not  J     .  i  •  3   or  • 

preclude  him  cause  the  said  bond  was  not  signed,  by  the  said  bkmner, 
from  afterwards  who  was  one  of  the  defendants  named  in  the  execution." 
bo^ualh^d  Sxinner  filed  a  bill  of  exceptions  to  this  decision,  and., 
on  his  motion,   prosecuted  his  writ  of  error. 
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The  assignment  of  errors  questioned  the  right  to  quash  Sk,nx"'  &Zr 
the  replevy  bond,  upon  the  motion  of  the  plaintiff,  espe-  r0BiN's0N. 
dally  after  his  repeated  admissions  of  its  validity  by  On  q,  ..inR 
sums  executions  thereon,  and  alter  such  a  length  of  time  J«J  ***'  ^* 
subsequent  to  its  execution  ;  and  also  alleged  that  it  it  t0  vacace  lhe 
was  proper  to  quash  it,  the  sales  made  under'the  execu-  fales  of  probity; 
tions  which  issued  thereon,  should  have  been  vacated,  JjJ^JJJJ 
and  the  plaintiff  subjected  to  the  costs  occasioned  by  on  ruch  replevy 
these  executions,  boad« 

The  Court,  after  argument,  were  of  opinion  there 
was  no  error  in  the  decision  of  the  inferior  court,  and 
affirmed  the  judgment  and  proceedings.* 

*  See  the  cafe  of  Edwards  vs.  GreeniveU,  fofi,  in  which  it  was  decided 

tl\at  one  of  feveral  delendants  rrn^ht  replevy. 


MURRAY  vs.  HAMILTON.  j^rUiStb. 

HAMILTON  issued  his  capias  against  Murray,  and  An  attachment 
on  a  return  "  a  copy  left,"  took  out  an  attachment,  which  foun<ieJ  on  a  ca; 

.  t        •      r-         i     t-         \'r  i  Pms     retarr.ed 

was  levied  on  a  lot  in  south  rrank-ort  ;  on  that  return  <<  not  founQ  « 
Hamilton  proceeded  and  obtained  judgment  in  the  court  cannot  be  levied 
below.  a££\    6-7 

By  this  Court The  law  regulating  the  proceed-  p.  62°     i96,  1 

ings  on  attachment,   does  not  authorise  the  levying  the  Brad,  2*3. 
attachment  awarded  in  this  case  on  land. 

Judgment  reversed.* 

*  A  fimitar  decifion  was   given,  fpring  term,  l8o3,  in  the  cafe  of  Anderfon 
ft.  Morton,  and  Co. 


April  ibtb. 

EWING  vs.  THE  DIRECTORS  OF  THE  PENT  ^"$12* 

TENTIARY.  tooecteiedon 

mo  ion    lor  the 

THE   act  of   1798,  to  amend  the  penal  laws  of  this  breach offi con. 
commonwealth,  authorised  subscriptions  to  be  opened  for  tra ,    cjier"Ker 

,    f  '      .  f,    '.,,.  .r        .  made  f.r    tne 

defraying  part 01  the  expenses  01  bunding  a  penitentiary  ;  paymentofmo- 
and  enacted  that  the  money  subscribed  "■  may  be  recover-  ney,  is  not  un- 
ed  by  the  directors  herein   after    mentioned,  in  case  of  coMhtutionai. 

J  .  .    *  .  It  is  not  uncun- 

non-paymenton  demand,  by  motion  on  ten  days  previous  ftitutional    nor 
notice  to  such  subscriber,  in  any  court  of  record  having  illegal  to  enter 
jurisdiction  thereof,  from  which   there  shall  lie  no  ap-  ■JU',gin\"-c  '"i, 
peal." — (See  acts  of  January,  1798,  c/z.  4,  §  18, 1  Brad.  ouC  a  jurV)  tn- 

17.*)  deiendant    not 

Ewine-  subscribed  S  100,  and  on  failing  to  pav  it,  the  h,avng  aPpeir" 

...  o  .  .'.       .  p     °1,.1~  _  ed  nor  made  any 

directors  moved  against  nun  in  the  rrankun  court  01  defe„ce. 


a  SPRING  TERM,  1805. 

Ewing       quarter  sessions,  and  had  judgment  against  him  for  said 
The  Oisec  sum  an<^  costs?  without  his  entering  an   appearance,  or 
torj  of   the  contesting  it  in  that  court.     But  he  sued  his  writ  of  error 
Fenitintia-  and  made  the  following  assignment  of  errors  : 

1st.  The  court  erred  in  rendering  judgment  against 
the  said  Ewing,  without  the  intervention  of  a  jury. 

2nd.  The  law  on  which  the  court  rendered  judgment 
aforesaid,  is  unconstitutional,  in  authorising  a  judgment 
by  motion,  without  the  intervention  of  a  jury. 
This  Court  affirmed  the  judgment.. 


RY. 


j^riitotb.  FENWICK  vs.  PEART. 

In  an  aftion  on  The  Opinion  of  the  Court. — The  paper  declared' 
a  penal  bill  the  upon  is  a  bill  penal  for  the  payment  of  §  365  67,  on  or 
dec.atation         before  the  1st  day  of  October  1802,  under  the  penalty  of 

ihould  (how  that  J   .         .  '  *■  J 

the  deiendart  »  '33  34  ;  the  action  is  brought  on  the  penalty,  and  there 
did  not  pay  the  is  no  averment  that  the  defendant  did  not,  on  or  before 
fearer  (won  the  first  d      of  October,  pay  to  the  said  plaintiff  in  the 

the  day  ipecih-  J  re*  »  r 

C(j,  court  below,  the  sum  ot  }5  3ob  67,  whereby  and  by  jorce 

of  the  statute,  an  action  accrued  for  the  $  733  34,  &". 
which  was  necessary  to  be  done  ;  but,  on  the  contrary, 
there  is  an  averment  that  the  defendant  did  not,  on  or 
before  the  first  day  of  October,  1802,  pay  to  the  said 
plaintiff  $  733  34 — a  sum  which  in  law  they  were  not 
bound  to  pay  at  that  time.  Wherefore,  the  plaintiff  has 
not  shewn  and  set  out  a  cause  of  action.* 

*  Same  point  decided  in  the  cafe  of  Lcve  vs.  Rice,  October,  1796. 


M-J  }rd-  REED  vs.   LANSDALE. 

Opinion  of  the  Court. — 'The  first  question  which 

Wherever  it  ap-  .  .  .  •  ,       i  r  1  , 

pears  from  the  ls  made  in  this  case,  is,  whether,  irom  the  contract  be- 
irania&ions  of  twer-n  the  parties,  it  is  a  mortgage  or  a  conditional  sale  ? 
the   paries   to      Th^re  is  great  difficulty  in  drawing  the  true  distinction* 

have    oeen    tr.e  ,  ,     °  ,  r  J  r  rS,         .  .  r 

intention  ot  one  between  tli  se  modes  01  transfer.  1  he  intention  01  the 
tolendj&'c.fthe  parties,  where  it  can  be  clearly  ascertained,  must  govern 
other  to  tcctre  jn  this  •  as  well  as  every  other  case  arising  upon  contract. 

the  money  leat,  -,-..  ,    ,  .  •';•..  ,  i    r 

by  delivering  ^id  k'ie  parties  contemplate  a  purchase,  and  fix  a  price  ; 
property  to  the  or  was  a  loan  of  money,  and  a  security,  only  intended? 
lender,  it  a-      rn  tj-jj3  transaction  not  a  word  of  purchasing  the  slave  is 

mounts  to  a  .  r r  .    .     ' ? 

mortgage.         mentioned,  nor  is  any  price  fixed  tor  which  .Lansdale  was 
willing  to*  part  with  him.     On  the  contrary,  it  is  ad- 
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mitted  that  application  was  made  for  a  loan  of  money,        R*' 


■7D 

and  the  negro  pledged  for  the  use  of  it ;  nay,  Reed  him-    t    w  ' 


SDALE. 


s-df  states  that  Lansdale  applied  to  him  for  the  sum  of  The  equitable 
125/.  for  which  he  would  give  him,  in  mortgage,  the  ne-  rule  In  r •■■eem- 
gro  man  named  Frank  ;  from  which,  as  well  as  the  bill  "tn™,^  ft? 
of  sale  and  other  parts  of  the  transaction,  it  is  evident  p.flvir^n,  is  to 
that  a  sale  was  never  in  the  contemplation  of  the  parties.  *har6.e  the  Pr°- 
It  is  clearly  and  evidently  a  mortgage,  and  Lansdale  ^ c p™Jy 
entitled  to  a  redemption  of  the  slave  Upon  the  usual  a^amft  priuci- 
terms,  viz.  upon  the  payment  of  the  12.5/.  with  interest  Pa* aid btereft. 
thereon,  together  with  the  further  sum  of  §40,  paid  as  ^ouilca^^ 
hire,  with  interest  thereon,  and  the  amount  ot  the  fee-  deeming  pav  ail 
bills  which  were  put  into  the  hands  of  the  sheriff  of  rq,jitibeasW4 
Washington  county,  due  from  Lansdale  to  Reed,  and  ^was*  He" 
which  were  enjoined,  with  interest  thereon.  And  fh  uid  therefore 
Reed  is  to  be  accountable  for  the  hire  of  the  slave,   at  Pdx  ail  Mt»E 

,  /-__.,  r  .  u      ,_•  i  i_  advances   male 

the  rate  or  22/.  per  annum,  lrom  the  time  when  he  re-  bvthe  ,n0rtga_ 
ceived  him  until  he  shall  be  re-delivered.  This  sum  is  gee  to  him,  and 
conceived  to  have  been  equitably  fixed  by  the  court  below,  '"tereft  thereon, 
and  unless  a  chancellor  doubts  upon  such  subjects,  it  is  t0  fet  the  Tire 
not  necessary  to  direct  an  issue  to  ascertain  the  value  ;  of  a  negro  man 
at  least  he  is  not  obliged  to  do  so.     The  agreement  to  set  worth  22/-  Per 

■,       i  •  /-i  1-  ,        •  r     i  year  againft  the 

the  hire  ot  the  slave  against  the  interest  ot  the  money,  jntereftor  I2,/ 
is  so  far  usurious  and  void,  but  no  farther  ;  and  the  de-  is  so  for  void  as 
cree  of  the  inferior  court  setting  aside  the  contract   en-  tolet  mthebor- 

'. '    ,       •      .i  r  i  ii  rower  to  redeem 

tirely,  is  therefore  erroneous  ;  as  also  in  not  allowing  the  propert  ot± 
Reed  interest  on  the  several  sums  of  money  above  recir  the  aboveterms, 
ted,  as  the  usual  and  settled  mode  in  mortgages,  where  but  lt  does  noi 

j_  .  •     •  •  i  i  c*.    v|t'atethewhQle 

the  mortgagee  rs  in  possession,  is  to  charge  the  profits  contra^# 
against  principal  and  interest.  There  is  also  error  in  A  chancellor 
the  said  decree,  in  making  the  injunction  perpetual  as  to  m,yfi*  the  va- 
the  fee-bills  due  from  Lansdale  to  Reed ;  for  a  mort-  UniefsPhedoubt* 
gagor,  before  he  is  permitted  to  redeem,  must  satisfy  all  it  isnotneceffa- 
equitable,  as  well  as  legal  demands.*  It  was  also  erro-  r?  £°r  him  to 
neous  to  decree  that  the  slave  should  be  delivered  before  tr/afcertab  the 
the  sum  due  Reed  was  paid  or  tendered  to  him.  value. 

n  •  ^n  a  h»U  to  re- 

*  See  the  cafo  of  Soul b  vs.  Learey,  pofl,  as  to  intereft.  deem  it  is  erro-" 

In  what  cales  advances  made  by  the  mortgagee  to  the  mortgagor,  pcfterior  neoas  to  dec-ee 
to  the  mortgage,  can  be  connrcted  wi;h  the  mortgage  money,  and  muft  be  paid  tne  mortgaged 
oft>i'h  it— See  I  Pr.  Wms.  776—2.  Stra,  1107  — 1  Eq  ca.  ab  324  —  3  Fq.  pr,,per(:y  t0  be 
ca.  ab  594—2  Fonb.  271 — 2  Atk  54—2  Vrz.  662  —  1  Fes  jur,  51 3 — 2  Fes.  |ve[J  '  before 
jur.  376—3  Bro.  Ck.  rep.  162—5  Bac.  ab.  (Quit  ed  )  80.  the  fum  due  t0 

the  mortgagee 
is  paid  or  ten., 
dered  to  him. 


Spring  Term,  iso5, 

m*j  &,  CONN  •*   JONES.* 


After  a  writ  of 


SLOAN  vs.  GRIFFETH.* 


win.     wniig    »*.-    >vai  itiiiLv,    ii;v/  ati^n  ui    iauu»  ivj  ^ii  ui.^u  7     lliu    i  jv  atita  I 

tunable  to  the  he  t  Qf  5(jq     an[|  tQ    be  fai(j  ^  ^^  2QQ    acn  g    ^ 

l''c  i. .Iliad  of  ine  .    .  J       _.  i  .,  iiii-  •   i 

rird  day  erf  the  ^ai"  °"  t0  another  purchaser :  the  deed  to  be  macie  witf 


b^'and'judg-      THE  first  of  these  cases  was  as  follows  : 

ment  it  wiiinot      Qn  fa  25t^  da    of  jul     i80o,  Conn,  by  his  writing 

be    reverted  on  -  v      J  7  '  7     -a-  o 

account  of  the  under  seal,  covenanted  to  convey  by  deed  with  general 
writ  being  re-  warranty,  150  acres  of  land,  to  Arnold  ;  the  150  acres  to 

re 

■3rd  day  o*  the  mlu  KJil  L<J  anwiiet  jjuitiiiiaci  .    uic  utcu  iu  uc  uiituc  \v  lth- 

tifkt  terrh.        in  six  months  from  the  date. 

co  rSufetfie      °n  tlie  6th  ^  of  Febl"uaiT>  1801->  Arnold  assigned 
ccnvejaTice  of  tne  bond  to  M'Cracken  ;  and  on  the  29th  day  of  June, 
land,  it  is  not  1802,  M'Cracken  assigned  it  to  Jones. 
neceiTay  to  al-       Jones  brought  suit  in  the  Bourbon  circuit  court  on 

lege    a  derrund        .,  ,  ,  .     ,  ?  —,  .  ,  1         . 

at  the  de.en-  sai"  Dond  jn  ms  own  name,  i  he  writ  was  returnable  to 
dant's  place  of  the  first  day  of  the  next  ensuingterm.  The  declaration, 
retidencd  ;  nor  arter  the  usual  recital  of  the  covenant,  proceeded  as  fol- 
tiffhad  the  land  lows,  to  wit :  "  Afterwards  and  before  the  said  Conn  had 
J^idcfforatttn-  complied  with  this  said  covenant  in  said  bond,  to  wit :" 
ded  on  thede-  g-c>  setting  forth  the  assignment  to  M'Cracken  as  usual. 

lendant    to    iee  n„       ti  11  1      •        n       •  1 

jj  ^opt%  1  he  like  allegation  was  made  m  alleging  the  assignment 

A  bond  for  the  to  the  plaintiff". 

envejance  of  T\\e  breach  assigned  was  as  follows  :  "  arid  the  plain- 
ble"  •  &  the  af.  ^  m  ^act  avers  that  the  defendant,  although  often  re- 
lignce  rnay  quested,  hath  not  made  a  general  warrant1-  deed  for  the 
naintam  anac-  g^j  j5q  acres  of  land,  in  discharge  of  the  writing  obliga- 
tion thereon  in  r  .,..'  1       r      ■        1        1     ■       1  r 

his  own  name.   lory  aforesaid,  m  six  months  from  the  date  thereof,  or  at 

In  declaring  on  any  time  since,  to  the  said  plaintiff." 

anaffignedobii-       Judgment  was  taken  by  default  against  Conn  and  his 

cation,  the  alle     ,     .,        °,  r  .  .    J  1  1    r       1   •      1 

ration  that 'be-  bail,  and  a  writ  or  inquiry  executed  and  final  judgment 

iore  the  deten-  entered. 

dant   complied       &_  writ  of  error  was  prosecuted,  and  the  following  er- 

with  his  cove-  .  .  ,       ,,  n-,.        '     .  ,  111 

cant*  it  wis  a  f-  rors  assigned:   "  lhe  writ  was  made  returnable  to  the 

figped,  is  tanta.  first  instead  of  the  third  dav  of  the  tcrm;f 

mount  to  aver-       u  The  breach  assigned  In  the  declaration  is  insuffici- 

Rig  m  the  affign  .  T      ,  Ti  i  1  1    .  i 

tnent  of  the  ent — lsti  "  does  not  allege  that  any  demand  was  made 
breach  that  the  by  Arnold  at  the  house  of  Conn,  of  the  deed  covenant- 
coveriantwasnot  ec[  for  .  nor  ;s  jt  stated  that  he  attended  at  Conn's  house 

rJfrionred  with  •  1  11,     it-  h  11         /~> 

the  affignor.      to  receive  the  deed— 2nd,  It  is  not  alleged  that  Conn 
6.  P.  Seeding  did  not  convey  to  the  said  Arnold,    the  land,  agreeably 

*ft  li'ckn.ari,  t'r. 

'Dec.  254 — See        *  Tbefe  two  cafes  being  intimately  connected  in  principle,  it  was  thought 

alio  Hubble  -vs.  belt  to  report  them  together. 

Mitllmtffyrfojl,       I  bee  afo  of  1705,  ch.  1,  §  23,  p.  33— adls  of  iSc?.,  ch.  1,  §  7,  p.  S- 
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and 

Sloan 


to  the  bond*— 3rd,  It  is  not  alleged  that  either  of  the 

assignees  ever  applied  to  Conn,  at  his  house,  for  a  deed 

— 4-th,  The  breach   assigned,  is,  th At  the  defendant  did 

not  convey  to  the  plaintiff,   the  land,  within  six  months 

fro --n  ,he  date  of  the  bond  ;  whereas  no  right  to  dem  md     c.,iftet^ 

br  re<  eive  it  was  vested,  until  the  end  of  the  six  months 

■ — 5di,  It  is.  not  alleged  that  Arnold,  or  either  of  the  us- 

signees,  ever  got  the  150  acres  laid  off,  or  attended  upon 

the  defendant  to  accompany  him  to  have  it  laid  off. 

"  A  bond  for  a  deed  is  not  assignable  so  as  to  vest  in 
the  assignee  a  right  to  maintain  an  action  in  his  own 
namj."f 

By  the  Court.— There  is  no  error  in  the  proceed- 
ings. 

Judgment  affirmed.  i 

The  second,  was  the  following  :  May  iijfc 

Griffeth  sued  Sloan  on  a  covenant  to  convey  land  on 
demand.  The  declaration  assigned  as  a  breach  of  the 
covenant,  u  that  the  defendant,  although  often  request* 
ed.  had  not  conveyed,"  &c. 

The  defendant  put  in  the  plea  that  he  had  not  broken 
his  covenant ;  on  which  issue  was  joined*  He  also 
pleaded  that  he  had  been  always  ready  and  willing  to  con- 
vey, but  that  the  plaintiff  had  not  demanded  a  deed,  and 
then  made  a  tender  and profert  of  a  deed  in  court. 

The  plaintiff  replied  that  he  did  by  "  himself  or  agent," 
demand  a  conveyance,  u  viz.  on  the  — — —  day  of— — i — ; 
before  the  suing  out  the  original  writ  in  this  case  ;"  on, 
which  issue  was  taken,  and  on  a  demurrer  to  evidence 
judgment  was  rendered  for  the  plaintiff. 

The  defendant  appealed,  and  assigned  the  following 
errors :  "  That  there  was  no  legal  demand  laid  of  the 
deed  which  the  appellant  covenanted  to  make — That 
there  was  no  demand  laid  at  the  appellant's  house  of  the 
deed  he  agreed  to  make. 

"  The  issue  joined  on  the  first  plea,  is  wholly  imma-  see  a£U  of 
terial ;  the  covenant  being  to  make  the  deed  on  request,  17^6-7,  h-  *4» 

°  %  28,    I  Brady 

*  If  a  bond  be  afTigned  after  it  becomes  due,  the  declaration  fliould  fhow  227 — a£ls  of 
that  it  was  not  paid  off  to  the  aflignor — Lynch  -vs.  Barr,  Pr.  Dec.  195 — Tun.  1799^  ch;  28, 
Jhillvs.  Barbour,  this  term — and  Keeton  -vs  Scantlar.d,  fofi.  &  7^  p.    c&, 

■f)  Bonds,  Stfi.  tor  money  or  property,  are  atfignable — Afts  of  1796-7,  p. 
32 — -;£ts  of  i-  fes.  179?,  ch.  27,  p.  60,  I  Brad.  60.  Rut  if  tor  a  perfo-.al 
duty,  as  an  indenture  of  apprenticeship,  it  is  not  alhgnabie — SbultfiSs  1r ew^ 
Vr.  Dec.  1&4,  Btgman  v%.  Ward,  ibid,  361.  V       "' 

c 
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and  the  issue  being  whether  he  made  the  deed  at  all,  nd 
request  being  averred." 

The  Court  affirmed  the  judgment.* 

*  The  order  book  dees  not  (how  the  reafons  upon  which  the  court  gave 

In  declaring  en  tnt"  oec'llons  in  thefe  cafes.     In   Bridges  vs  Hardgrove,  Pr.  Dec.  153,  and 

-<j    comma    for  Vanarifale  "vt.  Craig,  ibid,  321,    it  was  decided  that  in  declaring  on  a  contract 

the  conveyance  of  (ar  con.ve)'int'  Und  °n  demand,  it   was  neceffary  that  the   demand  fliould  be 

land  on  demand    <tPrec',ely  sieged,  in  point  of  rime  and  place,"  and  "  that  the  general  alle- 

a  demand  Ibou Id  8ation  .tnat  ^e    nas    often  been  required,    is  not  fufficient."      A  like  deciiion 

be   irecifeh   al-  was  alio  S'ven  '"the  cafe  of  Staffer  d  vs.  Trimble,  fpring  term,  1809, 

hired  ir, <  Point  of      T*le  dec'arat'°n  in  this  latter  cafe  was  therefore   defective;   but  the  court 

<iL;  ™J  hi*,*      rfluit  ^ave  confidered  this  omiffwn  fupplied  by  the  averment  of  a  demand  made 
time  ana  place  a     •      .  ..  .    ,      .„.  *  ,     .        ,       ,    ,    r 

'  in  the  replication,  and  the   iflue  taken  thereon  ;    and   that  the   locfe  form  in 

which  the  averment  was  therein  made,  though  it  would  have  been  bad  on  fpe- 
cial  demurrer,  was  cured  after  verdift  by  the  ftatutes  oi  jeofails — See  acts  of 
1796,  p  24,  §  1%,  1  Brad.  226— acts  of  1799,  cn«  z%>  S  7>  P-  5s — Seealfb 
Robinett  vs.  Morris's  adm'r.fefi. 

But  if  the  court  had  been  of  opinion  that  the  law  required  the  demand  to 
have  been  made  at  the  residence  of  the  defendant,  it  was  matter  of  fubftance, 
not  of  form,  and  the  omiffion  to  ftate  it  would  not  have  been  cured  by  verdict. 
— See  Chambers  vs.  Winn,  Pr.  Dec.  I92  andpoft,  Letcher  vs.  ¥ayltrt 


May  ipth> 


KENNEDY  AND  GAINES'S  HEIRS  vs.  PAYNE 
AND  MAJORS. 

ON  the  3rd  day  of  February,  1781,  Stephen  Trigg 
Ifthecallsofan  had  a  survey  made  for  900  acres,  on  a  treasury  warrant 
entrydo  notcer-  ___jt  was  run  to  the  cardinal  points,  and  its  western  boun- 

tainly    deter-        ,  r 

mine  the  form  dary  was  260  poles  long. 

in  which  a  fur.       On  the  18th  day  of  June,  1782,    John  Cobb  entered 

vey    thereon      *qqq  ?iCVts  0f  ianrj  on  a  treasury  warrant,    "  to  adjoin 

fliould  bejnade,  .       -  (    .  '  J 

thefurveyought  S.  1-rigg  s  survey  or  900  acres,    lying  on  the  waters  of 
to  be  in  a  iquare  Hammond's  creek,   on  the  west   side,  to  begin  at  his 
south  west  corner,  and  running  with  the  said  line  north 
so  far  that  lines  at  fight  angles  west  will  give  the  quan- 
tity." 

On  the  3rd  of  August,  1782,  John  Hoomes  entered 
"10,000  acres  of  land,  lying  on  the  waters  of  Ham- 
mond's creek  and  Benson's  creek,  adjoining  Cobb's  en- 
try of  3000  acres  on  Hammond's  creek,  on  the  west  and 
north,  and  extend  west  and  north  over  oft  the  waters  of 
Benson's  creek  for  quantity,  excluding  all  former  entries 
and  lands  unfit  for  cultivation." 

The  appellants  were  defendants  below,  and  relied  on 
their  elder  patent.  The  appellees  were  complainants 
there,  and  claimed  under  Hoomes's  entry.  The  cause 
had  teen  commenced  in  the  Franklin  district  court,  and 


SPRING  TERM,  1805-..  ftfc 

was  by  that  court  adjourned  to  the  general  court.  On  Kinnx»y,&c, 
the  hearing,  the  general  court  decided  that  the  entry  of  pAY1^j  &c, 
John  Cobb  for  3000  ought  to  be  surveyed  in  the  follow- 
ing manner,  to  wit:  "Beginning  at  the  south-west  of 
S.Trigg's  survey  of  900  acres,  thence  with  his  line 
north,  and  passing  his  corner  so  far  that  lines  running 
from  the  base  at  right  angles  will  give  precisely  the 
quantity  of  3000  acres  in  a  square.  And  that-  the  entry 
of  John  Hoomes  for  10,000  ought  to  be  surveyed  to  ad- 
join the  said  Cobb's  entry,  when  laid  down  as  aforesaid, 
on  the  west  and  north,  and  extending  west  and  north  so 
as  to  include  the  precise  quantity  of  10,000,  without  re- 
gard to  former  entries,  lands  unfit  for  cultivation,  or  any 
surplus  which  may  be  now  included  in  the  survey  of  said, 
Hoomes." 

An  appeal  being  taken,  it  was  assigned  for  error 
"  That  the  inferior  court  erred  in  the  construction  which 
they  have  given  by  their  decree  to  the  entry  of  Johi\ 
Cobb,  in  directing  that  the  survey  to  be  made  thereon 
should  extend  north  beyond  the  corner---  of  Trigg's  900 
acres  survey,  so  far  as  to  include  the  quantity  in  a  square. 
The  said  survey  should  have  been  extended  north,  no 
farther  than  Trigg's  most  northwardly  corner.'* 

The  Opinion  of  the  Court  was  as  follows: — It  is 
only  necessary  to  consider  the  first  error  which  is  alleged ; 
and  were  this  the  first  suit  in  which  the  point  had  been 
decided,  for  its  extensive  importance,  it  would  deserve 
a  very  particular  investigation  :  but  at  an  early  day  it 
was  settled  by  the  late  supreme  court  for  the  district  of 
Kentucky,  in  the  case  Smith  vs.  Grimes  (a),  and  that  de-  (a)  Hughes  rS 
cision  has  been  sanctioned  and  pursued  by  this  court, 
in  the  cases  Kenton  vs.  M'Connell  (b),  Clcland  vs.  »Hughesi6?. 
Thorp  (c),  and  several  others.  In  the  present  suit,  the  'f)Hu?hes  ion 
general  court  has  decided  the  point  in  strict  conformity 
to  the  cases  which  have  been  mentioned^  and  probably  it 
was  guided  by  them  :  to  which  ought  to  be  added,  that 
it  may  be  presumed  that  a  number  of  entries  for  land 
have  been  surveyed^  and  disputes  compromised,  con- 
formably to  those  precedents.  Indeed,  it  seems  that 
those  decisions  necessarily  resulted  from  the  general 
doctrine,  which  has  long  been  embraced  by  the  courts  of- 
this  country,  that  if  the  calls  of  an  entry  do  not  certainly 
determine  the  form  in  which  a  survey  thereon  should  be 
made,  the  survey  ought  to  be    a   square,  that  being  th&. 
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most  rational  construction  the  entry  can  receive,  and  th* 
least,  injurious  to  other  locators.* 
Decree  affirmed. f 

*  Moore  vs   Harris,  £&c    |u!y  l3oi,  Pr.  Dec.  2.6,  S.  P. 

•J-  see  remaiks  on  this  cafe'  in  the  cafe  of  Key  vs.  Matjon,  fofi. 


Mayzvb.  BEARD  vs.  GERAN'3  ADM'R. 

.  By  the  Court.— A  motion  to  dissolve  an  injunctia^ 
Wtions.0"  ""  before  the  defendant  has  answered,  and  without  notice 
to  the  complainant,  is  regular,  if  it  be  made  on  the  ground 
that  admitting  the  allegations  of  the  bill  to  be  true,  it 
contains  no  equity  ;  but  it  is  irregular  to  dismiss  the 
bill  by  motion  on  that  ground. 


j%a4'A.  GREENUP  AND  KEENS  vs.   KENTON  AND 

FRAZIER. 

Apre-emption      GREENUP  and  Keene  were  complainants  below, 
for  ma, king  &  and  derived  title  to  the  land  in  dispute  under  the  follow- 

impi    vi^k  prior  •        •  ■  c     ,. 

»  .„„<*       t,      ing  certificate  : 

toiyys  s  una      ,0  % 

pcrioi  dignity  to  "At  a  court  continued  and  held  for  the  county  of 
nferrJementaiKJ  Fayette,  on  Wednesday  the  11th  day  of  May,  17G5-— 
s-Ttedw'Tvii  Application  and  satisfactory  proof  being  made,  this 
lager  court  doth  certify,  that  William  Ballard  is  entitled  to  the 

a  ountycourt  pre-emption  of  iOOO  acres  of  land  lying  on  the  waters  of 
certi  -a  e  for  a  -^   souin  f01-k.  of  Elkhom,  beginning  at  two  ashes  and 

pre  empuon  ,.P  ° 

wb  ch-  ipenfis  sugar  tree  corner  to  an  old  military  survey  made  for  Fra- 
thatitwa^.ah-  ziiir,  thence  with  Campbell's  line,  formerly  Ward's, 
tea  jhr  marking  eastwardly  to  \{xs  corner  then  parallel  with  Frazier's  line, 

out  the  la;pe,but  J      ■  .  l  ,  ' 

cues  not  tta  e  and  also  with  Frazier's  line,  continuing  these  two  lines 
thai  the  grantee  0ff  fr0m  Campbell's  for  quantity,  by  virtue  of  his  marking 
rn..He  any    im-  ^    same  in  the  year  1774,  and  his  being  prevented 

ikient;  ani  the  making  application  for  the   same  by  his  being  in  public 

claim     thereby  service." 

lJ\;  "V  *-e        A  pre-emption  warrant  having  been  obtained  bv  vir- 

empfive  dignity  '       .        '  o  /      •'•» 

a   pie.=mp- tue  of  said  certificate,   an   entry  was  made  thereon  with 

tion  warrant  oo   ^  surveyor  on  the    12th  day  of  August  1786,  as  fol- 

tained  by  virtue  j  ■  '■  •    •     ■ 

of  luch   defee    l0XVS  :    .    .         rt 

tive  certificate,  "  William  Ballard  enters  1000  acres' of  land  on  a  pre- 
vail bold  a*  a  emption  warrant,  No.  2651,  lying  on  the  waters  of  the 
rant.Ury  War"   s°uth  fork  of  Elkhorn,  beginning  at    two  ashes  and  au- 
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gar  trees  corner,"  &c.  pursuing  the  words  of  the  certifi-  G»IN">&C- 

cate.  Kenton,  &t. 

Tueir  patent  bore  date  the  29th  day  of  June,  1797. 

Tne  appellees,  who  were  defendants  below,  claimed     A  P3tent  *'JJ 
title  under  the  following  certificate  and  entries  :  a  younger  enc'y 

u  At  a  court  of  commissioners    held  the  20th  of  De- on   a   creafury 
cember,  1779 — Simon  Kenton  this  day  claimed  a  settle-  warrant. 
ment  and  pre-emption  to  a  tract  of  land  in  the  district  of  tion  enptereda  3d 
Kentucky,  lyingon  Elkhorn,  joining  Col.  Preston's  sur-  May  ijio,a,n- 
vevatthe  Cave  Spriner,  on  the  south- .vest  side,  by  im-  ftrued  to  adjoin 

J    .  ,  i  -j-        •       v  ■  the     fettlemenC 

proving  the  same,  and.  residing  in  the  country  ever  since  t0  which  ic  W3S 
the  year  1775,  satisfactory  proof  being  made  to  the  court,  appendan-, 
they  are  of  opinion  th.it  the  said  Butler*  has  a  right  to  a  with|,Jt  having 
settlement  of  400  acres  ofiand,  including  the  said  HW-f^ic. 
provement    and  the  pre-emption  of  1000  acres  of  land 
adjoining,  and  that  a  certificate  issue  accordingly." 

**  February  3rd,  1730 — -Simon  Kenton  enters  400 
acres  by  certificate,  lying  on  Eikhorn,  in  the  corner  be- 
tween Col.  Preston's  survey  at  the  Cave  Spring  and 
Douglass's  line." 

f*  May  23rd,  1780-^Joseph  Frazier,  assignee,  enters 
a  pre-emption  warrant  of  1000  acres  on  the  south  fork 
pf  Elkhorn,  joining  Preston's  survey  on  the  south,  in- 
cluding a  cabin  built  by  Joseph  M'Cracken  and  one  by 
Joseph  Lindsev,  and  to  extend  west  for  quantity." 

February  12th,  17S3,  Kenton's  settlement  was  sur- 
veyed ;  and  on  the  1st  day  of  June,  1785,  a  patent  issu- 
ed thereon  to  hi  n. 

April  30th,  1783,  the  pre-emption  of  Frazier,  as- 
signee of  Kenton,  was  surveyed  ;  and  on  the  6th  day  of 
November,  1:90,  a  patent  issued  thereon  to  Frazier. 

The  identity  and  notoriety  of  the  different  military 
surveys  called  fqr-^of  M'Cracken's  cabin,  and  Kenton's 
improvements,  were  admitted. 

The  connected  plat  presented  these  objects  in  such  a 
position  that  Kenton's  settlement,  according  to  his  entry* 
should  adjoin  Preston's  military  survey,  beginning  at 
Preston's  south-east  corner  and  running  westwardly  with 
Preston's  most  southwardly  boundary  for  the  base  of 
his  quantity,  and  then  southwardly  at  right  angles  from 
Preston's  line  for  quantity-*-(See  the  case  of  Kenton  vs. 
M'Connell,  Hughes's  Reports,  157.)     It  was  not  survey- 

*  Kenton  was  known  by  the  name  of  Butler,  as  wellas  by  his  prjpername, 
Kenton.  -^ 
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«rienup,&c.  ed  altogether  conformably  to  entry — being  in  an  oblong 
Kenton    &c  instead  of  a  mathematical  square. 

M'Cracken's  cabin  lay  about  100  poles  south  from  the 
western  part  of  Preston's  southern  line,  and  about  the 
feame  distance  west  from  the  west  line  of  Kenton's  settle- 
ment. 

That  the  complainants'  survey  was  made  in  conformi- 
ty to  the  entry,  was  not  questioned. 

The  pre-emption  of  Frazier,  as  assignee  of  Kenton, 
was  surveyed  to  adjoin  Preston  on  the  south,  and  Ken- 
ton's settlement  on  the  west,  and  run  south  and  west  for 
quantity ;  and  if  according  to  the  true  construction  of 
Frazier's  entry,  it  ought  to  adjoin  the  settlement,  it 
would  cover  all  the  land  which  the  complainants  claim 
interfered  with  it. 

If,  on  the  other  hand,  it  should  be  surveyed  adjoin- 
ing Preston's  most  southwardly  line,  and  so  as  just  to 
include  M'Cracken's  cabin  within  the  eastwardly  boun- 
dary, and  extending  westwardly  for  quantity,  it  would  not 
cover  all  the  land  in  dispute. 

The  inferior  court,  on  the  hearing,  dismissed  the  bill 
of  the  complainants  ;  from  which  they  took  an  appeal. 

The  Opinion  of  the  Court  was  as  follows: — 
Greenup  and  Keene  claim  under  that  clause  of  the  land 
law  which  allows  a  pre-emption  of  1000  acres  to  all 
those  who,  before  the  year  1778,  had  marked  out  or 
chosen  for  themselves  any  waste  or  unappropriated 
lands,  and  built  any  house  or  hut,  or  made  other  im- 
.    ,  provements  thereon  (a).     Kenton  and  Frazier  claim  un- 

Yt   Va.    laws   c^er  tne  clause  which  allows  to  those  generally  styled  viU 
91  a— a£ls  of  lagers  a  settlement  of  400  acres,  and  a  pre-emption  of 
I79r  h'     7I'  100°  acres  adjoining  thereto,  to  which  no  other  person 
■29_  r*       9  '  had  the  right  of  pre-emption  at  the  time  they  were  grant- 
ed by  the  commissioners  *  therefore  the  claim  of  Greenr 
up  and  Keene  is  of  superior  dignitv,  and  for  this  reason, 
as  well  as  because  they  were  complainants  in  the  court 
below,  the  legal  foundation   of  their  claim  ought  to  be 
first  investigated. 

The  certificate  obtained  by  William  Ballard,  their  as- 
signor, only  specifies  that  a  pre-emption  was  granted  to 
him  for  marking  out  the  same  in  the  year  1774,  so  that 
on  the  face  thereof  it  is  certainly  deficient ;  nor  is  the 
deficiency  supplied  by  any  testimony  in  the  cause,  that 
he  did  build   any  house  or  hut,  or  make  any  other  \n.-. 
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provement  on  it,  and  his  certificate  is  of  a  later  date  Ga«mrr,&c* 
than  that  of  Kenton's,  therefore  it  does  not  appear  that  k*i«ton,  &ci 
when  Kenton  obtained  his  certificate  (which  specifies 
what  was  requisite  in  his  case)  Ballard  had  any  right  of 
pre-emption  to  the  land  :  and  the refore,  in  this  point  of 
view,  Frazier,  who  claims  under  Kenton,  must  prevail 
against  Greenup  and  Keene,  who  claim  under  Ballard. 

But  it  is  urged  that  Greenup  purchased  and  procured 
a  pre-emption  warrant  on  Ballard's  certificate,  which  was 
specially  located,  August  12th,-1786,  and  that  by  an  act 
of  the  May  session  1782,  it  ought,  at  least,  to  have  the 
efficacy  of  a  common  treasury  warrant ;  which  this  court 
conceives  cannot  be  doubted. 

This  makes  it  necessary  further  to  examine  the  claim 
of  Kenton.  It  appears  that  a  grant  had  issued  on  Ken- 
ton's settlement  prior  to  the  location  of  the  warrant  pro- 
cured by  Greenup  ;  so  far,  therefore,  Kenton's  claim 
must  prevail.* 

And  it  further  appears  that  Frazier,  as  assignee 
of  Kenton,  had  procured  his  pre-emption  warrant, 
located  it  with  the  surveyor,  and  made  a  survey 
thereon  more  than  three  years  before  Greenup  located 
his  warrant.  But  Frazier  did  not  obtain  a  grant  on  this 
survey  until  after  Greenup  had  located  his  warrant. 
Frazier  made  his  location  May  23rd,  1780,  as  follows  : 
44  Joseph  Frazier,  assignee,  enters  a  pre-emption  war- 
rant of  1000  acres  on  the  south  fork  of  Elkhorn,  joining 
Preston's  survey  on  the  south,  including  a  cabin  built  by 
John  M'Cracken  and  one  by  Joseph  Lindsey,  and  to 
extend  west  for  quantity."  And  from  facts  agreed  on 
by  the  parties,  it  appears  that  Preston's  survey  is  truly 
represented  on  the  connected  plat,  and  was  well  known  at 
-the  time  Frazier  made  his  entry  ;  and  that  M'Cracken's 
cabin  and  the  two  improvements  in  the  settlement,  were 
well  known  at  the  times  Kenton  entered  his  settlement, 

*  The  fame  point  feems  in  effecl  to  have  been  determined  in  the  cafe  of 
IMlard's  adm'rs.  vs.  Taylor's  heirs,  fpring  term,  1803,  Pr.  Dec.  245.  The 
court  however  in  that  cale  appear,  from  the  wording  of  their  opinion,  to  hare 

•  placed  a  reliance  upon  Lillard's  furvey  $  which,  if  they  really  intended,  their 
decifion  is  at  variance  with  the  decifion  of  the  fupreme  court  of  the  United 
States,  in  the  cafe  of  Wilfoti  vs.  Mafon,- 1  Cranch  45.  The  decifion  in  the 
cafe  of  JVilfon  -vs.  Mafon  has  been  reccgnifed  and  approved  by  this  court  in  fe- 
veral  inftances,   particularly    in  the    cafe  of  Patter fan's  dev'fees  -vs.  Bradford, 

■  foft.  But  if  in  the  cafe  of  Lillard's  adrn'rs.  -vs.  Taylor's  heirs  the  expref- 

-fion  ji/r<vey  was  inadvertently  ufed  inftead  of  patent,  (for  the  exhibits  /how  that 
the  land  was  patented  at  the  time  alluded  to)  the  decifion  is  reioncileable  with 
«thercafas,  and  is  in  unifon  with  the  cafe  above  mentioned. 
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Greenup,  &c.  ant[  Frazier,  assignee  of  Kenton,  entered  his  pre-emp;: 
Kin  tun  &e.  ti°n'  anc*  are  truhy  represented  by  the  connected  plat; 
And  then  the  only  remaining  question  which  need  be 
made,  is,  has  Frazier  surveyed  his  pre-emption  agreea- 
ble to  its  entry  ?  The  survey,  taking  the  entry  separate* 
ly  ;  in  conformity  to  the  decision  in  the  case  Milter's 
{a)  Hughes  52  heirs  vs.  Fox's  heirs  (a),  should  have  been  made  in  a 
square,  adjoining  Preston  to  the  southward,  and  so  as 
just  to  include  M'Cracken's  cabin  within  the  eastwardty 
boundary,  and  extending  west  for  quantity  ;  which 
would  have  left  a  vacancy  about  100  poles  wide  between 
the  settlement  and  a  survey  thus  made.  But  it  is  urged 
that  this  could  not  have  been  Frazier's  intention,  and 
could  not  rationally  have  been  so  taken  by  other  locators  ; 
because  it  is  very  doubtful  whether,  at  the  time  this  en* 
try  was  made,  he  was  authorised  by  law  to  locate  his 
pre-emption  warrant  in  anv  other  way  than  to  adjoin  the 
settlement  to  which  it  was  appendant ;  and  i:  he  had  done 
s~>,  it  would  certainlv  have  lost  the  dignity  of  a  pre-emp- 
tion ;  therefore  it  ought  not  to  be  presumed  that  he  in* 
tended  to  do  what  might  have  been  so  injurious  to  his 
interest,  unless  it  appeared  by  the  unequivocal  calls  of 
his  entry  that  he  meant  to  abandon  his  privilege  as  a  pre- 
emptioner,  and  risk  the  total  loss  of  his  warrant ;  and, 
therefore,  that  the  entries  of  the  settlement  and  pre* 
emption  should  be  taken  together,  or  be  made  to  explain 
each  other. 

It  appears  from  the  entry  of  the  settlement  with  the  sm> 
veyor,  that  it  has  been  properly  surveyed,  or  nearly  so, 
leaving  a  considerable  part  of  Preston's  southern  boun- 
dary to  be  occupied  bv  the  pre-emption,  agreeably  to  the 
first  and  most  important  call  of  its  entry  ;  and  although 
this  entry  would  have  been  more  explicit,  had  it  also  cal- 
led to  adjoin  the  settlement,  yet  this  court  cannot  resist 
the  force  of  the  argument  to  prove  that  the  entry  ought 
to  be  so  construed,  when  all  the  circumstances  of  the  case 
are  taken  into  consideration  ;  more  especially  as  the  sur- 
vey, on  a  more  rigid  construction,  would  bind  on  Pres- 
ton's survey  only  a  very  small  distance.  To  which  may 
be  added,  that  if  circumstances  equally  strong  had  ap* 
pearedinthecase  Miller's  heirs  vs.  Fox's  heirs,  it  is  be- 
lieved it  would  not  have  been  decreed  that  the  north  line 
of  Miller's  claim  should  be  restrained  only  just  to  in* 
chide  the  spring  and  improvement  called  for  in  his  loea* 
tion.     "    Decree  affirmed* 
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SANDERS  «K   NELSON  CIRCUIT  COURT.       #«  4<*. 
SANDERS  commenced  his  suit  in  the  Bairdstown     Aftef  in  G£ 
district  court  against  Matthews  and  others.     A  pluries  fice  judgment ic 
capias  was  directed  to  the    sheriff  of  — - — —county,  -^^"f^0^ 
and  was  returned  executed  on  some  of  the  defendants  Jf*r    °  bl^r 
bv  the  sheriff  of  Bullitt  (a  county  within  the  district),  therein. 
The  other  defendants  had  been  taken  under  the  capias     lf  .a  circuit 

...  court  lmproper- 

and  alias.  .  ly  remand  a 

The  steps  were  regularly  taken  in  the  office,  and  a  caufe  to  the 
judgment  entered   and  writ  of  inquiry  awarded  at  the  ru,es> '  fn™da- 
August  rules,  1 804.     On  the  23rd  day  of  March,  1805,  ^^i  themto 
being  in  term  time,  the  record  states  that  the  parties  ap-  reinftate  the 
peared  by  their  attornies  and  consented  "  that  the   suit  cauie  ontheif- 

»       i    •  i  mi    T\r        t  is  lue  docket,  and 

be  laid  over  till  Monday  next,  proceed  to  trial. 

On  the  30th  of  said  month,  on  the  motion  of  defen- 
dants, the  cause  Avas  remanded  to  the  rules  for  the  blank 
in  the  pluries,  and  to  stand  in  the  same  situation  as  if  the 
pluries  had  not  issued.  The  plaintiff  insisted  the  objec- 
tion was  too  late  at  that  state  of  the  cause,  and  prayed 
the  court  to  proceed  with  the  trial,  and  filed  his  excep- 
tions to  the  opinion  of  the  court  in  remanding  the  cause 
and  refusing  to  proceed  with  the  trial. 

He  produced  a  copy  of  the  record  to  the  court  of  ap- 
peals, and  moved  the  court  for  a  peremptory  mandamus 
to  compel  the  court  below  to  reinstate  the  cause  on  the 
issue  docket,  and  to  proceed  with  the  trial. 

The  Court  sustained  the  motion,  and  awarded  a 
peremptory  mandamus.* 

*  See  the  note  to  the  cafe  Morgan  vs.  the  Regifter,  ft>J}» 


CAMPBELL'S  ex'rs.  vs.  SULLIVAN.  >"'  0 

SULLIVAN  brought  an  action  of  assumpsit  against  .  Creating  a 
Campbell's  executors.  They  pleaded  nan  assumpsit  a^d  lnjfl;  uPon  Per- 
the  statute  of  limitations  ;  on  which  issues  were  made  willVorthepav- 
up.  On  the  trial  a  special  verdict  was  found  which  left  mentof  debts, 
to  the  decision  of  the  court,  whether  the  will  of  Camp-  win  not  revive 
bell  took  the  case  out  of  the  statute  of  limitations.  tVlf  bft«uted  tf 

The  will,  as  far  as  related  to  the  question,  vested  the  limitations, 
real  and  personal  estate  in  the  executors  "  in  trust  for  the 
purposes  herein  mentioned,  to  wit:  the  slaves  and  per- 
sonal estate  to  be  sold  at  twelve  months  credit ;  and  out 
of  the  money  arising  by  the  sales  thereof,  to  pay  and  sa- 
tisfy mv  just  debts,  as  soon  as  the  money  can  be  collec- 

D 
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Campbell's  tecj?  notwithstanding  any  lawnow  existing,  or  which  ma/ 
vs.  hereafter  exist,  to  the  contrary  thereof."     The  will  then 

■Sollivan,     declared  other  trusts  as  to  the  residue  of  the  estate. 

The  circuit  court  of  Jefferson  decided  that  this  clause 
in  the  will,  took  the  case  out  of  the  statute  of  limitations  ; 
and  entered  judgment  for  the  plaintiff.  The  executors 
appealed. 

The  Opinion  of  this  Court  was  as  follows:- — No 
case  has  been  adduced,  nor  can  the  court  in  all  their  re- 
searches find  one,  where  it  has  been  adjudged,  that  the 
creating  a  trust  upon  personal  estate,  or  in  other  words, 
a  devise  of  per  sonal estate  alone,  for  the  payment  of  debts, 
has  revived  a  debt  that  was  barred  by  the  statute  of  limi- 
tations ;  and  the  note  in  3  Pr.  Wins.  89,  shows  that 
none  such  does  exist :  and  all  the  cases  adduced  is  where 
real  estate  has  been  subjected  by  the  devise  for  that  pur- 
pose. Even  in  some  of  those  cases  it  appears  that  the 
judges  doubted  the  propriety  of  the  rule  ;  as  it  was  a 
construction  in  effectto  contravene  an  express  act  of  par- 
liament. But  further,  it  is  laid  down  that  wherever 
real  estate  has  been  affected  by  such  stale  debts,  it  is  on- 
ly in  plain  and  clear  cases,  and  not  to  be  charged  in  so 
loose  a  manner  as  this  is,  which  depends  upon  a  long 
unliquidated  account,  supported  by  parol  evidence  ; 
and  when  it  appears  there  was  contrariety  in  the  tes- 
timony. This  court  is  therefore  of  opinion  the  inferior 
court  erred  in  giving  judgment  for  the  plaintiff  on  the 
special  verdict. 

Judgment  reversed* 


?biji$.  ■  M'DERMED  vs.  M'CASTLAND.* 

a  contra  by  M'CASTL  AND  exhibited  his  bill  in  chancery  in  the 
ioVbindThim-  Danrille  district  court  against  Troxwell  and  M'Der- 
feif  to  fettle  on  med,  in  which  he  stated  the  following  facts  : 
vacant  land  and  On  the  7^  day  of  December,  1797,  Troxwell  by  his 
thea^convey6  ft  penal  bond  bound  himself,  in  substance,  to  make  such  an 
to  another,  is  improvement  as  the  act  of  assembly  required,  on  such 
againftthepoli- tract  0f  iancj  as  M'Castland  should  show.  Troxwell 
granting  * lands  was  t0  ^°  every  act  necessary  to  obtain  a  certificate  and 
tofettkrs;  and  patent,  and  then  convey  the  land  to  M'Castland.     M'- 

carriedintofpc-       *  ^e  ca^e  £«//«?«  **•  M'CaftLnd,  decided  the  fame  day,  prcfented  fimilar 
cific  execution    ^s»  ant*  '^e  fame  decree  was  pronounced  in  the  two  caufes. 
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Castland  paid  a  valuable  consideration  to  Troxwell  for    M'Dz*me» 
said  agreement ;  and  further  agreed  to  advance  the  mo-  m'Castlan*, 
ney  necessary  for  defraying  all  the  expenses  in  procuring 
a  title.     M'Castland  made  choice  of  a  spot  ot  land,  and 
showed  it  to  Troxwell,  who  duly  improved  it,  and  ob- 
tained a  certificate  therefor ;  but   in  violation  of  his  a- 
greement,  assigned  the  certificate,  to   M'Dermed,  and 
absconded.     M'Dermedhad  notice  of  M'Casdand's  con-- 
tract  with  Troxwell ;    but  was  proceeding,  by  virtue  of 
the  certificate  so  assigned,  to  procure  for  himself  a  title 
to  said  land.     M'Castland  paid,  or  tendered,  all  the  mo- 
ney he  was  bound  to  pay  under  his  contract  with  Trox-*. 
well.     The  bill  prayed  for  a  specific  execution  of  the 
contract. 

M'Dermed  by  his  answer  put  the  complainant  upon 
the  proof  of  the  allegations  in  his  bill. 

Troxwell  did  not  answer,  and  the  bill  was  taken  for> 
confessed  against  him. 

The  inferior  court  were  of.  opinion  that  the  evidence, 
supported  the  bill,  and  decreed  in  favor  of  the  complai- 
nant. 

From  this  decree  M'Dermed  took  an  ..appeal.. 

The  Opinion  of  this  Court  Avas  as  follows .: — -The.  ASts ofi796-7*. 
contract  entered  into   between  M'Castland  and  Trox-  l*4r\{e?c  of 

it  t  n    1790,  cn.  40,  p» 

well  being  contrary  to  tne  policy  (not  to  say  the  letter)  84, 1  Brad.  84. 
of  the  law,  ought  not  to  be  carried  into  specific  execu- 
tion by  a  court  of  equity.     The  inferior  court  erred  in  l    rimc    2*2,t 
sustaining  the  complainant's  claim. 
Decree  reversed; 

On  a  subsequent  day  in  term  the  following  amende 
ment  was  made  : ,  "  Ordered  that  the  decree  made  in  this 
case,  at  this  term,  is  to  stand  amended  so  far  as  this,  that 
the  dismission  of  thebill  is  only  to  extend  to  M'Dermed, 
and  that  M'Castland  may  proceed  upon  his  bill  against 
Troxwell  to  recover  back  from  him  the  amount  paid,, 
with  interest  and  costs." 


THOMAS  vs.  MARSHALL. .  ££Ku2! 

Oj                                     /-1  » T  r.  ..  cannot    be   fold 

PINION  OF  THE   COURT Upon  a    full  and     mature  by  execution  for 

consideration  of  the  act  subjecting  of  lands  to  the  pay-  th?  payment  of 
ment  of  debts,  the  court  is  of  opinion,  that  lands,  tene-  ^Si?'* 
aoents  and  hereditaments   are  only  liable  to.be  sold  bv  °h?  *,*«» 
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Thomas      virtue  of  executions  in  those  cases,  and  where  the  party 
m. »..'..«,     has  such  interest  as  would  authorize  the  sale  of  roods 

IVi  AKSHALL,  r  *-* 

and  chattels  at  common  law.      1  hat  to  make  them  further 
An  entry  or  or  otherwise  liable,  would  produce  the  most  absurd  con- 
is  "rZ  inchoate  sequences  ;  destroy  well  settled  distinctions  and  princi- 
legal  title,  and  pies,  and  introduce  new  and  confused  rules  of  proceed- 
may  be  fold  by  jngS  .  for  which  reasons  it  cannot  be  presumed  that  the 
e«c$uon,         legislature   intended  to    subject  mere  equitable  claims 
and  interests  in  lands,  tenements  and  hereditaments  to 
sale  by  execution  ;  especially   as  the  words  used  in  the 
act,  in  their  legal  sense,  may,  with  propriety,  be  applied, 
to  legal  rights  only.     And  therefore  lands  and  contracts 
for  land,  or  the  land  described  therein,  are  not  subjected, 
by  the  said   act  to  be    sold,  more  than  bonds  and  con-« 
tracts  for  a,  specific  chattel,  or  any  other  chose  \n  action, 
could-* 

But  in  considering  what  are,  and  what  are  not  equita- 
ble interests  ;  and  from  the  view  which  the  court  has  ta- 
ken of  the  manner  in  which  a  man  may  acquire  and  com- 
plete a  title  to  lands,  it  is  the  opinion  of  the  court  that  an, 
entry  or  survey  for  lands  is  an  inchoate  and  incomplete 
legal  title;  they  will  descend,  may  he  devised,  or  alien- 
ed, and  that  they  vest  such  legal  interest  as  under  the 
provisions  of  the  act  may  be  sold  by  virtue  of  execu 
(ions. 

Decree  reversed* 

*  Alien  1/i,  Sanders,  fpring  term,  1810,  S.  ¥■. 


M*CLELLAND   vs.  the  GOVERNOR,  for  tqx 

J^h.^k.  use  of  BAIRD   and  OWEN, 

Sec  cafe.  gY  the  CottRT.—rrThe  law  does  not  authorize  a  judg- 

ax*.  f,~  f.  -  ment  on  motion  against  a  principal  sheriff  and  his  secu- 

A6tsofi7o6-7,      ..       r  11      ..    1  C  u      u       ir 

p.  63,  §  35,  p.  nties  tor  money  collected,  by  such  sheriff  on  an  execu- 
?i8,  §   19,  1  tion  in  favor  of  a  private  individual. 
tlallVAS:      Judgment  reversed.* 

*  The  fame  decifion  was  given,  fpring  term  1808,  in  the  cafes  Mprrivt  4»»* 
ficitrities  vs.  Byers — Tbe  famt  vs.  JBrand—ijii  ?Vi»etl  vs.  HfitmcSx 
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PORTER  vs.   BRECKENRIDGE. 

July  %yh. 

GRAYHAM  and  ROBINSON  vs.   PORTER. 

THESE  were  two  writs  of  error  brought  to  reverse  Inthefaieof 
a  decree  given  by  the  Fayette  court  of  quarter  sessions  J^toctS- 
in  the  same  cause  ;  but  in  which  the  interest  of  the  se-  mittcd  a  fraud 
veral  parties  were,  distinct.  on  the  vendee, 

The  record  presented  a  considerable  contrariety  of  ^a  *h^  ^ 
evidence,  but  the  following  appear  to  be  the  facts  which  (ened  in  value, 
the  court  considered  proved,  and  on  which  they  bot-  The  court, an- 
tomed  their  decree  ^Kanl 

Isaac  Robinson,  then  a  resident  oi  Botetourt  county,  ces  of  the  cafe, 
Virginia,  on  the  29th  day  of  September,  1787,  sold  to  did  not  fet  afide 
Breckenridge,  who  was  then  a  resident  of  Albemarle  ^  d™™"da ' 
county  in  said  state,  a  tract  of  land  lying  in  Botetourt  pecuniary  com- 
county  in  that  state,  called  the  Tinker  creek  lands,  con-  penfationtothe 
taining  356  acres,  for  the  sum  of  477/.  ^Th-'afB  n 

Isaac  Robinson  represented  himself  as  being  entitled  of  an'  equity, 
to  all  the  land  by  devise  from  his  father,  John  Robinson,  takes  it  fubjea 
(who  had  been  dead    some  few  years)    except  about  31  '«  all  the  rebut- 

v.  m  s~  s  l  ~       '    -  iiifr    equity    3C» 

acres  which  he  held  by  purchase.  tached  to  it  in 

On  the  1st  day  of  December,  1787,  Robinson  convey^  the  hand*  of  the 

ed  the  land  by  deed  with   general  warranty  to  Brecken-  airi£"or- . 

ridge.  ft?-nces    whicK 

Two  hundred  and  seventy-seven  pounds  of  the  price  of  at  the  time  of  a 

the  Tinker   creek   land    Breckenridge  paid  in  a  negro,  j™,?13^0,"™6,!! 

and  money,  which  was  not  controverted ;  and  for  the  re-  parties  to  exift, 

maining  200/.  he  passed  to  Isaac  Robinson  his  bond  to  ihouid  equally 

make  Robinson  a  deed  with  treneral  warranty,  to  one-  g°vcr"  as  . thc 

r  i       r  t»  i,  —i"  rm  •        x*       lawol  the  time- 

lourtn  ot  isarnes  s  .military  survey  on   Elkhorn,  m  ra-     ifa  man  fell 

yette  COUnty.  a  bond  without 

About  the  month  of   December,    in  the  year  1788,  *ffigj,"g  k* iceU 
Breckenridge  discovered  that  John  Robinson  had  died  furnpti0n    that 
intestate — at  least  that  no  will  of  his  had  been  proved,  he  was  not  by 
nor  could  any  be  proved  :   and  that  it  was  reputed  and  J^V??"^  !° 
believed  in  Isaac  Robinson's  neighborhood,  that  his  fa-  cfflrtentS) 
ther,  John  Robinson,  had,    prior  to  his  marriage  with 
Isaac  Robinson's  mother,  left  a  wife  and  children,  among 
whom  was  a  son,  in  Pennsylvania,  who  were  still  living  : 
which  son  (if  the  report  were  true)  was  the  heir  at  law  to 
John  Robinson,   and  entitled  to  as  much  of  the  Tinker 
creek  lands  as  Isaac  Robinson  claimed  under  his  father. 
This  report  w-as  by  some  attributed  to  Isaac  Rqbinson 
himself. 
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Pohte*  About  this  period,  Isaac  Robinson  being  very  much: 

Brecke'n-       embarrassed  in  his  circumstances — reputed  insolvent,  or 

judge,  nearly  so — was    committed  to  jail  for  debt,   and  broke 

and  jail,  and  started  to  remove  to  the  state  of  Pennsylvania. 

vs%  '  Breckenridge  heaixi  of  it,  followed,  and  overtook  him 

PoRTia.      early  in  the  year  1 789,  at  the  house  of  his  relation,  James 

Robinson  ;  and  charged  him  with  the  fraud  in  selling  the 

land  to  him,  when  he  had  an  elder  brother  living.     Isaac 

Robinson  did  not  deny  the  fact  of  his  having-  an  elder 

brother  living ;  but  agreed  to  endeavor  to   get  some  of 

his  friends  to  go  his  security  for  the  title  to  the  land; 

He  however  failed  in  doing  this  ;  and  then  agreed  that 

as  soon  as  he  got  into  the  state  of  Pennsylvania  he  would 

endeavor  to    find   his   elder  brother,  and  purchase  him 

out,  and  thus  quiet  the  claim. 

On  the  9th  day  of  October,  1789,  Breckenridge  not 
hearing  any  thing  from  Robinson,  sold  the  Tinker  creek 
lands  to  Watts,  at  a  loss  of  7.272  17  3  1-2  on  the  lands 
Isaac  Robinson  claimed  under  his  father  ;  Watts  agree- 
ing to  run  the  risk  of  Isaac  Robinson's  title.  This  loss 
in  the  sale  of  the  Tinker  creek  land  was  attributed  to  the 
risk  of  the  title. 

Porter  having,  on  the  1st  dav  of  December,  1788,  re- 
ceived  an  assignment  of  Breckenridge's  bond  to  Robin- 
son for  the  fourth  of  Barnes's  military  survey,  commen- 
ced a  suit  in  chancery  in  the  supreme  court  for  the  Ken- 
tucky district,  in  August  1789,  against  Breckenridge 
and  Isaac  Robinson,  for  a  specific  conveyance  of  the 
land. 

Breckenridge,  in  his  answer  filed  January  7th,  1790,  set 
up  as  a  defence  the  fraud  of  Isaac  Robinson,  as  before  sta- 
ted ;  alleged  thathe  did  not  sue  Isaac  Robinson  to  procure 
the  contract  to  be  rescinded,  when  he  discovered  the 
fraud,  because  Robinson  was  then  unable  to  reimburse 
him  the  money  paid  for  the  land;  and  that  he  let  him 
proceed  on  his  journey  to  Pennsylvania,  in  hopes  he 
would  comply  with  his  engagement,  and  quiet  his  bro- 
ther's claim  ;  avered  that  he  had  not  then  heard  of  Ro- 
binson, and  knew  not  what  became  of  him. 

On  the  formation  of  the  state  of  Kentucky,  the  cause 
was  by  law  transfered  to  the  Fayette  court  of  quarter  ses- 
sions. 

In  April,  1  ','93,  Porter  obtained  leave  from  that  court 
and  amended  his  bill,  and  alleged  that  he  was  an   inno- 
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Porte* 


Srecken- 

K1DGE. 


■VS. 

Porter. 


cent  and  bona  fide  assignee  without  notice  of  the  fraud 
and  that  Breckenridge's  remedy  was  against  Robinson,  Bt 
if  he  was  entitled  to  anv,  and  that  he  ought  not  to  be  per-    * 
mitted  to  set  up  Robinson's  fraud  as  a  defence  in  this  GRAY"jjAMt  &g 
suit.     He  also  stated  that  he  had,  for  a  valuable  conside- 
ration, purchased  the  land  of  Grayham,  to  whom  Robin- 
son had  sold  it ;  and  at  the  request  of  Grayham,  took 
Robinson's  assignment  of  Breckenridge's  bond,  imme- 
diately to  himself.     He  made  Grayham   a   defendant, 
and  prayed  a  decree  over  against  him  and  Robinson,  if 
Breckenridge  should  succeed  in  whole  or  in  part. 

Robinson,  by  his  answer  filed  in  November,  1793,  ad- 
mitted that  he  had  once  claimed  the  land  as  devisee  of 
his  father — avered  that  his  father  did  make  a  will  and  de- 
vise the  land  to  him,  but  admitted  the  will  was  destroy- 
ed by  accident  and  could  not  be  proved.  He  avered  he 
claimed  the  land  as  heir  at  law  to  his  father,  being,  as  he 
believed,  his  only  son  :  that  he  was  then  near  39  years 
old,  and  had  never  seen  a  brother. 

He  admitted  the  sales  of  the  land  from  him  to  Gray- 
ham, and  from  Grayham  to  Porter,  and  his  assignment 
to  Porter  as  charged  in  the  amended  bill ;  and  that  Por- 
ter was  a  purchaser  without  notice. 

Grayham,  by  his  answer  filed  in  December  1 793,  ad- 
mitted the  allegation  of  the  amended  bill,  as  respected 
him  ;  and  that  Porter  was  a  purchaser  without  notice. 
He  denied  that  he  knew  any  thing  of  the  fraud. 

It  was  proved  by  a  witness  who  knew  John  Robinson 
in  Pennsylvania,  and  long  before  his  marriage  with 
Isaac  Robinson's  mother,  that  said  John  passed  for,  and 
was  reputed  a  married  man  with  several  children,  among 
whom  was  a  son  called  James.  The  witness  never  saw 
the  family,  but  heard,  not  long  preceding  his  giving  his 
deposition,  that  said  James  was  living  near  Fredericks- 
burg, in  Virginia  ;  that  John  Robinson  left  Pennsylva- 
nia, went  to  Virginia,  and  married  Isaac  Robinson's 
mother:  his  former  wife  and  children  being  reputed  to 
be  living. 

It  was  also  proved  that  a  girl  was  once  seen  on  a  visit 
in  the  family  of  said  John  Robinson,  and  was  received 
and  treated  as  his  grand  daughter  by  his  first  wife. 

It  was  also  proved  that  John  Robinson  did  make  a 
will  leaving  the  Tinker  creek  lands  to  Isaac  Robinson, 
which  will  the  witness  understood  was  destroyed  by  ac- 
cident. 
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FcsTi*  There  was  no  proof  in  the  cause  that  ar.v  person  had 

B*bcic£n-       ever  seen  tne  suPPose<i  elder  brother  of  Isaac  Robinson. 

»idg*.  There  was  no  charge  that  Breckinridge,  or  those  claim- 

»nd  ing  under  him,  had  ever  been  disturbed  in  the  possession 

«.Ayham,&c    f  th    Tinkcr  creek  landg> 

Pobtzr.  The  land  now  in  controversy  had  increased  in  value 

do'  that  it  was  estimated  at  several  thousand  dollars. 

In  August,  1798,  the  inferior  court  pronounced  an 
interlocutory  decree,  by  which  it  was  decreed  that  the 
complainant  pay  to  the  defendant,  Breckenridge,  on  or 
before  the  first  day  of  February,  1799,  the  said  sum  of 
!.2f2  17  3  1-2,  with  interest  from  the  29th  day  oi"  Sep-^ 
tember,  1787,  until  paid.  That  Breckenridge,  on  the 
money  being  paid,  should  convey  the  land  specified  in. 
his  bond  to  the  complainant. 

And  that  the  complainant  should  recover  of  Gravharri 
and  Robinson  the  said  sum  of  1.272  It  3  1-2,  with  in- 
terest until  paid,  and  appointed  commissioners  to  lay  off 
the  land. 

The  report  of  the  commissioners  did  not  come  in  un- 
til May  1801,  when  a  final  decree  was  pronounced  ill 
pursuance  of  the  interlocutory  decree  ;  giving  however 
further  day  to  pay  the  money  and  make  the  conveyance  ; 
and  further  decreeing  that  Grayham  and  Robinson  should 
■  pay  to  the  complainant  and  Breckenridge  their  costs. 

The  Opinion  and  Dfxree  of  this  Court  on  th£ 
writ  of  error  Porter  against  Breckenridge,  was  as  follows  : 
In  this  case  two  questions  are  made — the  first,  is  the 
complainant  entitled  to  a  decree  for  a  specific  convey- 
ance of  the  land  in  the  bill  mentioned  ?  The  second, 
if  he  is,  should  it  be  upon  the  terms  annexed  by  the  de- 
cree of  the  inferior  court,  or  upoh  what  terms  ? 
t  As  to  the  first,  it  is  conceived  that  a  decree  for  a  spe- 

cific conveyance  of  the  land  in  the  bill  mentioned,  was 
right  and  proper  ;  for  the  fraud  alleged  by  the  defendant 
in  his  answer,  is  not  of  such  a  nature,  nor  has  it  been  so 
injurious  to  him,  as  that  the  whole  contract  should  b<? 
vitiated  and  set  aside  ;  and  if  he  has  sustained  any  da- 
mages by  reason  of  the  fraud,  if  he  is  made  whole,  it  is 
all  that  he  should  require  ;  and  therefore  there  is  no  er- 
ror in  so  much  of  the  said  decree. 

-  A.s  to  the  second,  upon  examining  the  proofs  and  ex- 
hibits in  this  cause,  and  viewing  the  transactions  at  the 
time  they  took  place,   without  regard  to  the  length  c>r 
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time  which  ha3  elapsed,  and  circumstances  which  have  Porteb 
turned  up  since  ;  the  condition  annexed  to  the  decree  by  brecken. 
the  inferior  court  is  deemed  proper.  ridge. 

Porter,  the    complainant,   being  the    assignee  of  an  „      and 
equity,  took  it  subject  to  all  the  circumstances  and  equi-  ^j, 

ty  which  was  attached  to  it  in  the  hands  of  the  original      Porter. 
ebligee,  and  therefore  this  cause    should  be  decided  on 
the  same  principles  as  if  Isaac  Robinson  were  complai- 
nant.    Isaac  Robinson  in  selling  the  Tinker  creek  land 
to  the  defendant,  as  devisee  of  his  father,  John  Robin- 
son, when  his  father  had  died  intestate  previous  to  the 
change  in  the   law  of  descents,  was  guilty  of  misrepre- 
sentation.    And  further  it  appears  that  a  reputed  grand 
daughter  of  John  Robinson's,   was,  in  the  year  1786, 
seen  at  his  house  in  Virginia,  where  Isaac  Robinson 
then  lived ;  which  affords  a  strong  presumption  that  Isaac 
Robinson  must  have  known  of  his  father's  former  mar- 
riage, and  the  circumstances  attending  it.     And  this  pre- 
sumption is    greatly  increased  from  Isaac  Robinson's 
conduct  and  confessions  at  James  Robinson's,  when  on 
his  removal   from   Botetourt  to  Pennsylvania.     Which 
circumstances   prove  that  he  also  concealed  the  truth,, 
and  therefore  has  been  guilty  of  fraud.     At  the  time  of 
the  contract  the  defendant  lived  in  Albemarle  and  Isaac 
Robinson  in  Botetourt.     John  Robinson  had  not  been 
long  dead,  and  shortly  after  the  contract  a  report  is  cur- 
rently circulated  and    generally  believed  in  Botetourt 
that  John  Robinson  had  married  a  wife  in  Pennsylvania, 
by  whom  he  had  a  son  ;  and  during  the  life  of  that  wife 
married  another  in  Virginia ;  and  that  Isaac  Robinson 
had  an  elder  brother  to  the  northward,  who  was  heir  at 
law  to   John  Robinson :  and   therefore   the  defendant 
was  not  safe  in    his  purchase.     The  defendant,  upon 
coming  to  Botetourt  some  time  after,  is  informed  of  the 
report ;  that  it  was   generally  believed  j  and  that  Isaac 
Robinson  was  removing  to  Pennsylvania.      He  pursues 
and  charges  him  with  the  fraud.     Isaac  Robinson  does 
hot  deny  the  fact ;  endeavors  to    prevail  on  one  of  his 
relations  to  become  his  surety  to  the  defendant  to  indem- 
dify  him  :   his  relation  refuses,  because  he  believes  the 
report  true.      Isaac  Robinson  then  promises  to  purchase 
up  and  extinguish  his  elder  brother's  right,  and  transmit 
it  to  the  defendant. 

E 
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Poster  i^g  conduct  on  the  part  of  Isaac  Robinson  was  an  act- 

Brecken-       mission  that  the  report  was  true,  and  rendered  it  unne- 
kidge.  cessary  for  the   defendant  to  trace   it  farther,  when  he 

and  found  that  Isaac  Robinson  had  failed  in  his  promise  to 

Gray^m,&c  purchase  and  transmit  his  elder  brother's  right ;  that  he 
Porter,  had  wasted  and  squandered  the  property  and  money 
which  the  defendant  had  paid  him  ;  that  he  had  left  the 
state  in  defiance  of  its  laws,  in  a  state  of  insolvency  ; 
and  that  the  probability  was  great  that  this  elder  brother 
might  and  would  assert  his  claim  to  the  land.  It  is  con- 
ceived that  every  prudent  man  would  endeavor  to  avoid 
the  loss ;  and  the  measure  pursued  by  the  defendant  is 
deemed  as  fair  and  just  a  one,  under  the  whole  circum- 
stances as  they  then  stood,  as  he  could  have  pursued. 
Because  if  the  brother  had  then  came  forward,  asserted 
and  established  his  claim,  the  sum  for  which  the  defen- 
dant sold  the  land  was  so  much  saved  to  Isaac  Robin- 
son, who,  in  case  a  sale  had  not  been  made  and  an  evic- 
tion had  taken  place,  would  have  been  liable  for  the 
full  value  of  the  land.  Nor  ought  he  now  to  complain 
at  being  obliged  to  make  up  a  loss  which  the  defendant 
has  sustained  in  consequence  of  a  report  which  he  sanc- 
tioned and  admitted. 

The  length  of  time  which  has  elapsed,  and  this  elder 
brother  not  having  appeared  and  asserted  his  right,  ought 
not  to  influence  the  decision  of  this  cause  ;  but  it  should 
be  determined  upon  the  circumstances  which  existed,  or 
which  there  was  well  grounded  apprehensions  to  believe 
did  exisL  at  the  time  the  transaction  took  place  ;  for 
the  circumstances  which  were  believed  to  exist  at  the 
time,  should  equally  govern  as  the  law  of  the  time. 

If  the  circumstances  arose  from  the  fears  of  the  defen- 
dant, those  fears  were  produced  from  a  report  that  cur- 
rently circulated  ;  was  generally  believed  ;  and  instead 
of  being  denied  by  Isaac  Robinson,  was  admitted  and 
sanctioned  by  his  attempt  to  get  security  to  indemnify 
the  defendant  j  and  on  failing  in  that,  by  promising  to 
purchase  and  extinguish  the  claim  of  this  elder  brother. 
And  although  there  is  no  positive  proof  that  the  report 
originated  with  him,  yet  it  was  so  stated  in  the  neighbor- 
hood, and  from  his  conduct  and  confessions  produced  as 
great  injury  to  the  defendant  as  if  he  had  raised  the  re- 
port :  in  which  case  no  doubt  can  exist  that  he  should  be 
answerable* 
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There  is  therefore  no  error  in  the  said  decree  annex-      Porter. 
frig  the  payment  of  a  sum    of  money  equal   to  the    loss  BreC)^n. 
sustained  by  the  defendant,  which  has  been  ascertained    ridge. 
bythecourtbelowtobe/,272   17  3   1-2.     But  the  court        ^^ 
mistook  the  time  at  which  interest   should  commence  :       A  "*M* 
the  time  fixed  by  that   decree  is  the   29th  day  of  Sep-      Porter. 
tember  1787,  which  is  the  date  of  the  contract  between 
Isaac  Robinson  and  the  defendant,  when  the  true  period 
at  which  the  defendant  sustained  the  loss  was  on  his  sale 
to  Watts,  which  was  on  the  9th    day  of  October  1789  ; 
and  from  this  date  should  the  interest  commence. 

Therefore,  it  is  considered  by  the  court  that  the  cause 
be  remanded  to  the  Fayette  circuit  court,  with  directions 
to  correct  the  decree  as  aforesaid,  and  to  fix  the  time  of 
payment  of  the  money,  and  when  the  conveyance  shall 
be  made  ;  and  that  each  party  pay  their  own  costs  in 
this  court. 

The  Opinion  and  Decree  of  this  Court  on  the- 
writ  of  error  Grayham   and  Robinson  against  Porter, 
was  as  follows  :   From  the  allegations  in  the  bill  and  an- 
swer, the  true  meaning  of  the  contract  between  Porter 
and   Grayham,  as  to  Grayham's  liability,  is  not  shewn. 

There  is  no  charge  of  fraud  on  Grayham,  nor  is  it 
stated  that  he  consented  to  become  responsible  in  any 
manner  whatever ;  and  his  not  having  assigned  the 
bond,  affords  a  strong  presumption  that  he  was  not  to  be 
liable  ;  and  from  the  complection  of  the  cause,  it  rather 
appears  that  Grayham  was  made  a  defendant  for  ano- 
ther purpose  than  that  of  contesting  Porter's  right  to  re- 
cover over  against  him, 

Therefore,  it  is  considered  by  the  court  that  the  decree 
aforesaid  be  reversed  and  set  aside,  reserving  the  liber- 
ty to  Porter  to  amend  his  bill  in  such  manner  as  to  shew 
his  right  to  recover  against  Grayham  or  Isaac  Robinson, 
or  to  bring  such  suit  or  suits  as  he  may  think  proper, 
and  that  the  plaintiffs  recover  of  the  defendant  his  cost*  . 
in  this  behalf  expended. 
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Mober  idtb.     The  COMMONWEALTH  vs.  M'CLELLAND. 

When  a  court  /\  NOTICE  was  given  to  M'Clelland  that  on  the 
is  not  held  on  JT\.  first  day  of  the  next  term  of  the  general  court  In 
t  e.  rft    ay  0  the  year a  motion  would  be  made  against  him,  as 

a  term,  a  notice     i       .  •  .         ;  °  '       i 

given  that  a  sheriff  of  Shelby,  for  not  paying  into  the  treasury  the  re- 
motion  will  be  venue  tax  collected  by  him  for  the  year . 

^^aTds  'ad'  ^°  court  was  formed  on  the  first  day  of  said  term,  a 
joumed,&  may  sufficient  number  of  judges  not  attending.  On  the  se- 
he  taken  up  on  cond  day  a  court  was  formed  ;  the  motion  proceeded  in  j 
which**  court  and  judgment  entered  against  M'Clelland.  On  a  sub  - 
is  formed.  sequent  day  of  the  term,  on  M'Clelland's  motion,  the 
when  notice  judgment  was  set  aside,  on  the  ground  that  the  notice 
is  given  that  a  kem~  to  the   first  jay  0f  trie  term    anc\  not  entered  or 

motion  will   be  p  ,  •  i  i  i  i  r 

made  on  a  par-  continued  on  that  day,  it  could  not  be   taken  up  atter- 

ticular  day,  the  wards. 

bfmadeon  that  The  attorney-general,  Blair,  filed  a  bill  of  exceptions 
day,  and  either  to  the  opinion  of  the  court  setting  aside  the  judgment, 
triedorccntinu-  and  took  an  appeal. 

ed  to  form-  fub-         Th£  QpiNION  OF    THIS  CoU.RT  was    as    follows  :— It 

Jequentday,un-  .  . 

leis  prevented  appears  from  the  bill  01  exceptions  that  tne  general 
by  unavoidable  court  set  aside  the  judgment  which  it  had  rendered,  be- 
ac«  ent.  cause  the   notice  given  that  the  motion  would  be  made 

for  the  judgment  on  the  Jirst  day  of  the  term,  when  it 
was  not  made  until  the  second,  because  a  sufficient  num- 
ber of  judges  did  not  meet  to  constitute  a  court  on  the 
first  day. 

By  the   29th  section  of  the  act  to  establish  circuit 

(a)  A£ls  of  courts  («),  it  is  provided  when  a  sufficient  number  of 

s8o2,  ch.  i,  §  judges  do  not  attend  on  the  first  day  of  any  term  of  the, 

z9>  P-  ao»         general  court  to  constitute  a  court,  the  court  shall  stand 

adjourned  from  day  to  day  until  a  court  is  made,  provi- 
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ded  that  happen  before  the  fifth  day  of  the  term.     The  Th=eC™- 
intention  of  this  provision  was  to  guard  against  any  una-  w 

voidable  accident  which  might  happen  to  the  judges  of  m-Clui.ui» 
that  court,  so  as  to  prevent  their  attendance  on  the  first 
dav  of  the  term,  and  that  the  business  depending  therein 
might  be  proceeded  on  as  soon  as  a  court  was  formed. 

It  is  believed  an  idea  never  was  entertained,  but  that 
the  busines  of  the  first,  might  be  taken  up  and  proceeded 
on  by  the  court  on  the  second  day,  where  a  court  was  not 
formed  on  the  first  day.  If  so,  why  should  not  this  mo- 
tion ?  No  sufficient  reason  '.«an  be  discovered  by  the 
court.  The  defendant  had  been  regularly  and  legally 
served  with  a  copy  of  the  notice  :  if  he  attended  on  the 
first  dav  and  found  that  a  sufficient  number  of  judges  did 
hot  attend  to  constitute  a  court,  he  should  have  known 
the  provision  which  the  law  had  made,  and  waited  the 
event.  And  if  a  court  had  been  formed  within  the  time 
provided,  he  might  have  made  his  defence,  if  he  had  any 
to  make. 

If  a  writ,  or  other  process,  was  issued  and  made  re- 
turnable to  the  third  day  of  the  court,  and  no  court  was 
formed  until  the  fourth  day,  would  the  writ  abate,  or  the 
bail  for  appearance  be  discharged  ?  Again,  if  a  decla- 
ration in  ejectment,  together  with  a  notice  to  the  tenant 
in  possession,  had  been  delivered  returnable  to  the  third 
day  of  the  term,  no  court  formed  until  the  fourth  ?  If 
the  tenant,  or  any  person  for  him,  did  not  appear  and 
make  defence,  could  not  the  plaintiff  take  a  common 
order  and  proceed  with  his  suit,  or  must  it  abate  ? 
There  can  be  no  doubt  but  that  he  could  proceed. 

The  reasoning  of  this  court  in  the  case  of  31' Dow  ell  W  Spring  tera» 
vs.  Machir  (a),  will  apply  in  this  case.  It  is  there  sta-  ,6'g..' 
ted  that  "  when  notice  is  given  that  a  motion  will  be 
made  on  a  particular  day,  unless  it  be  prevented  by  un- 
avoidable accidents,  the  motion  should  be  made  on  that 
day,  and  either  decided  or  continued  to  some  subsequent 
day."  A  sufficient  number  of  judges  to  constitute  a 
court  not  meeting  on  die  first  day,  was  an  accident  that 
the  commonwealth,  or  other  party  litigant  in  that  court, 
could  not  avoid,  and  the  provision  of  the  act  before  allu- 
ded to  continued  the  proceedings  in  this  as  well  as  other 
cases. Judgment  reversed.* 

*  In  the  cafe  the  Commsnwealth  vs.  M  'Halter,  at  the  f.sie  time,  the  fame 
decifion  was  given. 
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oaohrzyh.  MILLER'S  heirs  vs.  HAW'S  heirs. 

Locative  call      By  the  Court. — Miller's  heirs  being  complainant* 
in  an  entry  not  in  the  court  below,  it  is  proper  first  to  investigate  their 

taSed?  Cf"  claini*     The  entry  on  which  li  is  fouRdedi  is>   "  HeniT 
Miller  enters   4000   acres  of  land,  &c.    beginning  640 

poles  south-west  of  a  large  ash  tree  marked  with  the 
letters  I.  C.  standing  on  the  BufFaloe  road  from  Grant's 
Station  to  the  lower  Blue-Licks,  and  about  five  or  six 
miles  from  said  Licks,"  &c. 

It  seems  to  be  admitted  that  Grant's  Station  and  the . 
lower  Blue-Licks  were  sufficiently  notorious  at  the  time 
this  entry  was  made,  and  an  ash  tree  is  shewn  on  that 
road  of  about  two  feet  diameter,  at  the  distance  of  be- 
tween five  and  six  miles  from  those  Licks,  which  is  pro- 
ven to  have  had  the  letters  I.  C.  on  it  by  the  person  who 
made  them,  both  before  and  after  the  time  the  entry  was. 
made  ;  and  it  is  proven  that  he  shewed  these  letters  to. 
another  person,  before  the  entry  was  made,  on  this  tree,  or 
some  other  tree  near  it:  and  further,  that  by  his  directions 
they  were  several  years  afterwards  found  by  Miller's 
agent;  but  the  same  agent  proves,  that  before  he  re- 
ceived those  directions  he  had  spent  some  time  search- 
ing for  that  ash  tree  without  success  ;  and  it  is  not  pro- 
ven that  any  other  person  ever  saw  these  letters  ;  not 
even  one  of  the  chain-carriers,  who  was  employed  in 
making  Miller's  survey,  although  his  deposition  has 
been  taken  in  this  suit ;  which  induces  a  violent  pre- 
sumption that  the  letters  were  too  obscure  to  be  easily 
discovered :  indeed,  from  two  depositions,  especially 
M'DoWell's,  the  presumption  is  strong,  that  those  who 
prove  the  letters  are  mistaken,  and  that  this  tree  was 
never  marked  with  the  letters  I.  C.  or  any  other  letters. 
Therefore,  this  court  cannot  determine  that  the  tree 
could  have  been  found  by  using  reasonable  diligence  ; 
and  therefore  Haw's  heirs,  who  have  the  elder  grant,, 
must  hold  the  land  in  contest* 

Decree  affirmed. 
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POPE  vs.  CAMPBELL.  Number  m. 

POPE  covenanted  amongst  other  things  to  pay  Camp-  On  a  fuit  for 
b^ll  "  a  good,  sound,  healthy  negro  boy  and  girl  betwee.i  a  breach  of  a 
10  and  14  years  of  age,    on  or  before  the  10th  day  of  ne'groTsbetween 

April  1801.  certain  ages,the 

Suit  was  bronght  on  this  contract  and  judgment  en-  jury Ihould take 
tered  by  default,  and  a  jury  sworn  to  inquire  of  damages.  age  mo^favor! 
On  executing  the  writ  of  inquiry  in  the  general  court,  able  tithe  debt- 
the  defendant  by  his  attorney  moved  the  court  to  instruct  or»  and  intcreft 
the  jury  and  parties  to  confine  their  inquiries  as  to  this  „;""",,  of  da- 
part  of  the  contract,  to  the  value  of  negroes  of  an  age  mages 
immediately  above  ten  years.  But  the  court,  consisting  '1  he  value  of 
of  judges  M'Dowell,  Thruston,  Ormsby,  Hunter,  Al-  p"0ype^y'a°tnthe 
len  and  Greenup,  were  of  opinion  that  the  inquiry  could  day  on  which 
by  law  extend  to  an  age  immediately  under  14  years,  n  was  to  be  paid 
and  that  the  jury  should  exercise  their  discretion  within  ^a  thefeon  !g 

those  limits.  the  moft  equit- 

They  assigned  as  reasons  for  their  opinion,-  "  That  the  abiegenerai  rule 
proof  should  be  as  broad  as  the  contract.     That  it  seem-  cJrt™"n  damage* 
ed  more  just,  and  more  consonant  with  the  intent  of  the  if  it  be  n#  paid, 
parties  contracting,  that  the   average  value  between  10      Thls  dec'ri- 
and  14  should  be  a  rule  for  the  jury's  government,  than  °e"d°ocontraas 
the  value  of  the  lowest  age  mentioned.     And  therefore  for  land, 
they  suffered  proof  of  the  value  of  the  negroes  (such  as 
are  described  in  the  agreement)  of  10,    12,   and  imme- 
diately below  14,  to  go  to  the  jury,  that  they  might,  if  « 
they  pleased,  take  a    mean  value.     The  court  did  not 
however  direct  the  jury  to  take  the  value  of  negroes  of 
any  of  those  ages  particularly,  butleftitto  their  discre- 
tion." 

Pope  appealed.     The  cause  was  argued   in  October 
1304, 

The  Opinion  of  the  Court   was  delivered  in  this 
term,  as  follows: — On  the  10th    day  of  April  1801,  a     Cranch  z9S- 
good,  sound,  healthy  negro  boy  and  girl,  10  years   old,  Douglafs    and 
would  have  discharged  that  part  of  the  appellant's  con-  MafdeJ.ll/e  **» 
tract ;  therefore  the  court  below  erred  in  not  instruct-  * fr* 

ing  the  jury  that  the  value  of  a  negro  boy  and  girl  10 
years  old  at  that  time,  together  with  legal  interest  there- 
on until  the  da}'  on  which  the  jury  rendered  their  ver- 
dict, was  the  proper  rule  for  them  to  have  observed ; 
for  it  is  conceived  that  the  value  of  any  personal  proper- 
ty at  the  day  on  which  it  is  bargained  to  be  delivered, 
together  with  legal  interest  thereon,  is.  the  most  equitar 
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Pope        D]e  general  rule  by  which  to    ascertain  damages  wherr 
Camp-bill     there  is  a  failure  of  compliance.      Incited,  when  the  pro- 
perty is  of  a  perishable  nature,  or  is  wanted  for  imme- 
diate use   or  market,    no  other  just  rule  can  be  disco- 
vered. 

It  is  however  not  intended  that  this  decision  should 
settle  the  period  of  fixing  damages  in  contracts  for  land 
where  there  has  been  a  failure  of  making  conveyances 
at  the  time  agreed  on,  in  as  much  as  it  may  be  found 
that  the  damages  ought  to  be  regulated  by  very  diffe- 
rent considerations. 
Judgment  reversed.* 

*  The  fame  quertion  was  again  brought  befcre  the  court,  at  their  fpring 
term  iSoS,  in.  the  cafe  Mudd-os.  Phillips, on  a  fimitar  contract  ;  and  the  doc- 
trine laid  down  in  this  cale  was  then  approved  and  affirmed. 


totiftf  jtS.  MOORE'S  heir  vs.  GREEN. 

An  improve- 
ment  where  a       Opinion  of  the  Court. — Green    was    complainant 

crop  or  C'.i-n  has  ,  (     -  ,     ,  r         ,  .       ,    .  L,        r 

been  raifed  is  in  tne  court  below,  and  therefore  his  claim  must  be  first 
preiumed  to  investigated.  He  appears  to  be  the  assignee  of  a  settle- 
have  acquired  a  nient  anc|  pre-emption.     The  substance  of  the  location 

realonaole     de-   r         .  K  '  .  __  ,  ,  ,    . ,___     -,-, 

fcrfeeofnotorie-  for  the  settlement,  is,  "  November  the  3rd  1779,  Peggy 

ty.  M'Neal,  devisee,  &c.  claimed  a  settlement  of  400  acres  of 

A  call  in  a  Janc]  lying  on  the  waters  of  Clark's  run,  joining  the  lands 

pre-emptionen-      r  t     '         Tt  o  i    <--i  it  tji    • 

try  to  adjoin  °*  James  -Drown,  Samuel  Gibson  and  James  Blair,  to 
the  land  of  J.  include  the  testator's  improvement."  And  the  sub- 
B.  when  j,  B.  stance  of  the  entry  on  the  pre-emption  warrant,  is,  "June 
rnent  and  pre- ^  23rd  1780,  Peggy  M'Neal  enters  a  pre-emption 
cmption,butthe  warrant  of  1000  acres  adjoining  and  around  her  settle- 
pre  emptionnot  ment  on  the  waters  of  Clark's  run'  joining  Tames  Browni 

enteredwiththe   T  „,    .  ,  0  i  #-v«  »,  ° 

furveyor,  is  not  Jarnes  Blair  and  oanluel  Gibson. 

a   good   call —       It  is  shewn  that  James  Brown  had  previously  obtain- 

^uere,  and  lee  ecj  a  certificate  for  a  settlement  and  pre-emption  ;  that 

Lio-zv  s  heirs  -vs.     »,  .  r         ,  .  ,  .         *  „    .       *  .    - 

Herod's  heirs  tne  location  tor  his  settlement  is  sumciently  special  ; 
foft  and  and  as  Brown  had   raised    a  crop  of  corn  thereon,  it 

Craig  vs.  Ma.  outrht  to  be  presumed  that  the  improvement  he  calls  for 

cbir,    .all  term  ,      j  \  ,11  V  •  -r.  •> 

i8oS  contra.  naa-  acquired  a  reasonable  degree  of  notoriety.  Brown  s 
A  call  in  a  pre-emption  entrv  is  also  sufficiently  special ;  so  that 
"rclfi"te  {or  conformably  to  the  doctrine  established  in  the  case  of 
the  land  of  s.  Kenny  vs.  Whitledge,  the  situation  and  form  of  his  set- 
G.  when  s.  dement  and  pre-emption  being  ascertained,  it  would  aid 
Chad  not  then  m  fix;ng  the  situation  of  M'Neal's  settlement. 

ebtamed  a  cer-         -r>  i       -.  •  r  -n  •>  •  i 

tificate  is  not  a  But  the  location  of  Browns  pre-emption  not  having 
fiood  call.         been  made  until  after  that  of  M'Neal's  pre-emption,,  it 


FALL  TERM,  1805.  33 

fcarinot  .be  aided  by  Brown's  claim,  in  as  much  as  entries  M<x>Rit,s  heir 
on  pre-emption  warrants  are   required  bylaw  to  be  as       green. 
special   and    precise   as  those  on  any  other  land  war- 
rants.* 

But  the  location  of  M'Neal's  settlement  also  calls  to 
adjoin  the  lands  of  Samuel  Gibson  and  James  Blair  ; 
and  it  does  not  appear  that  either  of  them  ever  had  any 
locations  in  the  vicinity  of  Brown's  land  ;  but  it  hoAve- 
ver  seems  to  be  admitted  by  some  of  the  defendants,  that 
by  Samuel  Gibson,  Samuel  Givens  was  meant ;  who,  it 
is  proven,  had  then  a  station  near  Brown's  land,  and 
that  on  this  place  John  Reed  obtained  a  settlement  and 
pre-emption. 

But  Reed's  certificate  is  dated  November  the  6th 
1779,  and  therefore  his  location  cannot  be  taken  as  a 
part  of  M'Neal's  settlement  location.  It  having  been 
suggested  that  when  M'Neal's  location  was  made  Reed 
had  not  a  particular  location  on  record  for  that  station^ 
it  is  unnecessary  to  say  that  it  is  not  proven  that  other 
locators  could  have  easily  and  certainly  discovered  that 
Givens's  station  was  intended,  or  that  Givens  ever  had 
any  claim  to  the  land. 

As  to  James  Blair's  land,  it  has  also  been  suggested, 
that  it  does  not  appear  he  ever  had  any  particular  loca- 
tion for  it.  It  is  only  proven  that  he  had  made  two  im- 
provements in  the  vicinity,  for  either  or  both  of  which, 
it  may  be  presumed,  he  could  have  obtained  a  certificate 
for  a  pre-emption  ;  but  not  having  exercised  his  right, 
no  court  can  say  how  he  would  have  directed  the  loca- 
tion. 

From  which  it  is  evident  that  the  claim  of  the  com- 
plainant to  the  land  in  contest,  or  to  any  definite  part  of 
it,  cannot  be  sustained  ,•  and  therefore  the  decree  of  the 
inferior  court  in  his  favor  is  erroneous. 

Decree  reversed. 

*  The  following  are  the  dates  of  the  refpeftive  certificates  and  entries  j 
M'Neal's  certificate,  3rd  November  1779- 

fettlement  entry,  24th  December  1779. 

— — ■  pre-emption  entry,  23rd  June   1780. 

Brown's  certificate,  28th  October  1779. 

■  fettlement  entry,  nth  November  1779. 

pre  -eruption  entry,  14th  Auguft  1781. 

Reed's    certificate,  6th  November  1779. 

fettlement  entry,  nth  November  1779, 

"'  pre-emption  entry,  8th  June  1780. 
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Nfvtmbtr  7th.  DRAKE  vs.  RAMSEY  and  LOGAN. 

.        ,     ,        THE  first  part  of  the  opinion  of  the  court  decided  that 

An  en  ry  for  J  .    r.  ...,-  ,  . 

ao,coo  acres,  an  entry  Of  400  acres  m  the  name  or  M  Connel,  under 
which  calls  to  which  the  appellees  claimed,  ought  not  to  have  been  sur- 
exciude       a    veyeci  on  any  part  0f  the  jan(j  m  contest,  without  direct- 

numberof  law-  .     J  .1111  i 

ful  claims  and  ing  how  it  should  be  surveyed. 

entries  in  the  It  then  proceeds — They  also  depend  on  a  purchase 
names  ofy'&c.  wkich  they  have  made  of  an  interference  in  question, 
names  but  not  from  the  assignee  of  a  claim  founded  on  an  entry  in  the 
the  quantity  of  name  of  John  Mosbv,  as  follows :  "  December  14th 
acres,  nor  kind  j      g   j  h     Mosby  enters  20,000  acres  of  land,  &c  be- 

of   rights   held  .'  J  -\  '  r  .    ,  ' 

byeach  proprie-  ginning  at  the  south-east  corner  01  Lewis  s  survey,  the 
tor)  "amount-  south  side  of  the  south  fork  of  Elkhorn,  near  Todd's  sta- 
'"gto*'-0003-  tion,  and  running  thence  south   20  degrees  west,  2840 

cres,'   is  a  valid  '  °  °  * 

entry  as  to  10,  poles,  thence  north  70  degrees  west  at  right  angles  so  far 
oco  acres.  as  shall  be  sufficient  to  include  the  quantity,  and  so  as  to 
•exclude  a  number  of  lawful  claims  and  entries  made  for 
Jacob  Sodusky,  Joseph  Blackford,  the  heir  of  James 
Burton,  John  Todd,  Lewis  Craig,  Thomas  Carland, 
William  M'Connell,  Gerrard  Briscoe.  Henry  Prather, 
Bazil  Prather,  James  Allin,  Francis  Kirtley,  Joseph 
Bell,  Michael  Troutman,  Henry  Holeman,  Henry 
Miller,  John  Craig  and  John  Miller,  to  the  amount 
of  21,000  acres."  It  appears  that  20,000  acres  of  land 
only,  have  been  surveyed  on  this  entry  ;  and  this  court 
is  not  called  to  decide  whether  the  survey  might  have 
comprehended  the  quantity  to  be  excluded,  as  well  as 
that  for  which  the  entry  was  made. 

It  may  not  however  be  improper  to  observe,  that  if  no 
claims  had  been  excluded  by  the  entry,  yet  if  those 
claims  were  legal,  they  would  have  been  paramount  to 
Mosby's  entry,  whatever  the  quantity  surveyed  thereon 
might  have  been. 

The  main  point,  however,  to  be  settled  in  this  suit,  is, 
the  identity  and  notoriety  of  the  south-east  corner  of 
Lewis's  survey  called  for  in  Mosby's  entry,  which  the 
court  thinks  is  satisfactorily  proven,  and  that  the  other 
calls  are  special  and  precise.  This  court,  therefore, 
concurs  with  the  court  below,  that  the  entry  ought  to 
take  effect  so  far  as  to  include  20,000  acres,  and  conse- 
quently as  to  the  interference  in  contest. 
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TALBOT  vs.  CALLAWAY.  Number  itb. 

TALBOT  brought  an  ejectment  in  the  general  com  t     The  ^^ 
against  Callaway.     On  the  trial  a  case  was  agreed  for  ;„   eje<ament 
the  decision  of  the  court  as  to  the  law  thereon,   which  cannot  recover 
stated  the  following  facts  :       .  dwwS' "he 

A  certificate  for  a  pre-emption  ot  400  acres  of  land  -claims  is  of  the 
was  granted  to  Jeremiah  Barnett  on  the  28th  December  kme  date  with 
1779  :  by  virtue  of whicha  pre-emption  warrant  issued  ^ the* d  "ten. 
to  Samuel  M'Gehee,  as  assignee  of  said  Barnett  ;  who  dant. 
duly  made  an  entry  thereon,  with  the  proper  surveyor, 
on  the  21st  day  of  October  1780. 

A  survey  was  duly  made  on  this  entry  on  the  4th  day  - 
of  November  1783,  and   the  plat  and  certificate   duly 
lodged  in  the  registers  office  on  the  10th  day  of  March 
1784. 

A  patent  duly  issued,  founded  on  these  works,  to  said 
M'Gehee,  dated  the  1st  day  of  June  1785  ;  and  his  ti- 
tle was  duly  conveyed  to  the  plaintiff  in  ejectment.* 

The  court  of  Commissioners,  on  the  24th  day  of  De- 
cember 1779,  adjudged  that  Micajah  Callaway  and 
James  Callaway  were  entitled  severally  to  settlement 
tights  of  400  acres,  and  pre-emption  rights  of  1000  acres 
adjoining ;  but  the  said  court  at  the  same  time  ordered 
that  certificates  of  the  said  rights  should  not  issue  until 
further  order  was  given  ;  which  further  order  was  given 
after  the  28th  day  of  December  1 779. 

Micajah  Callaway,  by  virtue  of  his  certificate,  made 
an  entry  with  the  surveyor  on  the  18th  day  of  January  J 

1780;  and  on  the  26th  day  of  April  1780,  Walton,  as- 
signee, Sec.  of  James  Callaway,  having  obtained  a  pre- 
emption warrant,  made  an  entry  thereon  for  1000  acres 
with  the  proper  officer. 

The  settlement  entry  of  said  Micajah,   and  the  pre-,,, 
emption  entry  in  the  name  of  said  Walton,  were  survey- 
ed on  the  11th  day  of  December  1782. 

The  plats  and  certificates  thereof  were  duly  lodged 
within  the  register's  office  on  the  31st  day  of  May  1784. 

*  In  the  body  of  the  agreed  cafe,  it  is  ftated  that  M'Gehee's  furvey  was 
made  on  chs  i  ith  December  1784  5  and  that  his  deed  to  Talboc  was  made  on 
the  -  day  of  1783  :     but  the  copy  of  the  lurvey,   which  is 

Blade  a  part  of  the  agreed  cafe,  givss  the  above  date  ;  and  the  deed,  which  is 
•alfj  made  a  part  of  the  cafe,  beam  daU  the  iithday  of  November  1803. 
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Tai.b3t  Patents  issued  on  both  on  the  1st  day  of  June  1785  j 

Callaway.    ^nc^  tne  ill^e  was  duly  conveyed  to  the  defendant.* 

The  patents  under  which  the  defendant  claims  stand 
recorded  in  the  register's  offi.ce  before  the  patent  under 
which  the  plaintiff  claims. 

It  was  not  the  general  practice  in  the  register's  office 
of  the  state  of  Virginia  to  record  the  patents  in  regular 
succession  as  they  were  issued,  paying  regard  to  the  pri- 
ority of  dates  thereof  in  admitting  them  to  record. 

Neither  party  by  the  admission  of  any  fact  intended  to 
wave  the  question  whether  in  ejectment  you  can  ascend 
higher  than  the  patent. 

The  title  of  both  plaintiff  and  defendant,  thus  derived, 
covered  the  land  for  which  the  ejectment  was  brought. 

The  defendant  resided  on  the  land  in  question. 

The  general  coui-t  on  this  case  agreed  gave  judgment 
for  the  defendant. 

Talbot  appealed,  and  at  the  April  term  1805,  that 
judgment  was  affirmed.  A  re-consideration  was  how- 
ever ordered  the  same  term  ;  and  now,  at  this  term,  the 
following  was  the 

Opinion  of  the  Court. — This  case  was  decided  at 

the  last  term  of  this  court,  on  the  general  principle,  that 

(a)  Fall  term  ^g  o^est  legal  title   is  necessary  to   support  an  eject- 

237;'     "       '  ment  ;\    and  in  the   case  §>uarles  vs.  Brown  (a),  the 

*  The  following  table  will  give  a  contrafted  7icw  of  the  dates  of  the  feveral 
adts  on  which  the  refpedtive  parents  were  founded  ; 

plaintiff's.  defendant's. 

Certificates,  .         2Srh   Dec.  1779,    4  ,,TJU4gelV  8°°o  I^n     C  ,'__ 

*  ''?'    I  liiued  after   2oi.n   Dec,    1779. 

_  ,      .  .   ,  n  _  _         0  C  settlement    i8,th    January    17S0. 

Entered  wit  1  furveycr  2 lit  Oct-  1780,      ■!  u  .  ,.   J    ,     .*      '„ 

1  '      '      I  Pre-emption   2o:h    April    i7t>o. 

Surveyed  .  4th   Nov.    1783,  nth  Dec.  17S2. 

Registered  .  10th  March  1784,  31ft  May    17S4. 

Patented  .  ill   June    1785,  lit  June    1785. 

■f  The  following  cafe,  relative  to  the  title  which  the  plaintiff  in  ejectment 
mult   fupuoit  on  the  trial,  is  deemed   worthy  ot  a  place    here,    though  out  qf 
the  time  embraced  by  this  volume. 
,f  EELL,  and  GIST'S  heirs  -vs.  DRAKE, 

DRAKE  brought  his  ejectment  in  the  Mafon  quarter  fefijon  court  againft 
The  defendant  Bell  and  Gilt's  heirs.  On  the  trial  the  plaintiff,  in  making  out  his  title,  pro- 
in  eje&ment  may  duced  a  deed  from  James  Buchannon  and  Phcebe  his  wife,  dated  thefirft  day 
' defend  himjelf by  of  May  1752,  which  was  admitted  to  record  on  the  24th  u^y  of  July  T792. 
ft/owing  tha:  the  It  was  admitted  that  the  defendants  were  in  the  actual  poflcflion  of  the  land 
'deed  under  zob\ck  in  controverly  ;  and  it  was  proved  that  they  were  put  in  pofieffion  by  the 
the  plaintiff  grantor  in  laid  deed,  in  purfuance  of  an  article  of  agreement,  executed  by  the 
claims  isfraudu-  laid  grantor  of  the  one  part,  and  the  laid  David  Eell  and  Nathaniel  Gift  or  the 
lent.  other  part  ;  which  article  was  produced  in  ccurt  and  duly   proved  by  one  of 
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principle  was  recognized  and  embraced,  and  in  the  pre^      Talbot 
sent  case  no  reason  can  be  discovered  to  justify  a  deparr    „  r  ™w 

.  ,  i  Callaway. 

ture  iroin  it. ^Judgment  affirmed. 

the  fubfcribing  witneiTes  thereto.  The  article  of  agreement  bore  date  the 
fc2d  day  or  Auguft  1794*  and  was  under  leal,  by  which  Buchannon  ioli  the 
land  in  qneftior.,  with  other  tracts,  to  Bell  and  Gift,  and  they  covenanted  to 
pay  aftipjlated  pi  ice  lor  it. 

'«  The  de;endants  then  offered  to  go  into  rvi.lenc=  to  prove  the  faid  deed  frau- 
dulent. The  counfel  on  toe  part  of  the  plaintiff  objected  to  the  defendants* 
going  into  fuch  evi.ience  ;  and  prayed  thecomc  not  to  fufferthe  defendants  tor 
bring  forward  evidence  to  that  effect  j  whereupon  the  court  gave  it  as  their 
opinion  that  the  defendants  could  not  g.>  into  evidence  to  prove  che  faid  dted 
fraudulent  in  this  fuit  at  common  law,  but  muft  have  their  redrefs  in  chancery, 
as  the  deed  was  ot  public  record  twj  years  prior  to  thetims  the  parties  enter- 
ed i:ito  the  laid  article." 

To  this  opinion  the  defendant  filed  a  bill  ofexceptions,  fhiing  thefe  fails ; 
aid  making  laid  Heed  and  article  of  agreement  part  of  the  bill  of  exceptions. 

A  verdict  andjuJgment  wis  obta'ned  by  the  plaintiff,  from  which  thede. 
fendants  appeaied 

The  Opinion  of  the  Court  was  as  follows  :  — There  is  error  in  the  re- 
cord in  this,  viz.  That-che  coii.t  of  quarter  lelfions  aiorefaid  refuted  to  receive 
teftimony  to    prove  the  deed  in  the  record  mentioned  fraudulent. 

Judgment  reverted  ;  and  thecau.'e  remanded,  with  directions  to  the  inferior 
court  "  to  receive  teftimony  si  to  the  fraud  aiorefaid." 


CURRENS  and  COBURN  v&7  HART.  Nc-^.ber  9,b. 

THOMAS  HART  brought  his  suit  in  chancery  in  if  ar)  aflign_ 
the  Bourbon  district  court,  on  the  27th  day  of  March  mentona  Und 
1801,  against  Coburn  and  Currens.  warrant  be  fofg- 

HP.,,       |  i      .         ■•    •  >         ■  r  rr,,  .  ed  and  land  le- 

is  bill, charged,  die  follqwm^  facts  :   1  hat  he  pur-  cured  under  it, 

chased  from  the  eominonweaidi  of  Virginia  sundry  land  the  proprietor  of 

warrants  to  the  amount  of  4000  acres,   and  in  th~  year  the  wart.;m,:  is» 

i  -  i         i  i         r\  ■      %  ■>  »'-r      ,         -    ,    upon  paving  the 

, put  them  into  the  hands  oi  his  brother,  Nathaniel  exoenfes    of 

Hart,  to  iocate.  clearing  out  the 

Before  they  were  located  Nathaniel  Hart  was  killed  !*n"».en"^dt« 
by  the  Indians.  The  warrants  came  to  the  hands  of  f,gnee  and  thofe 
Lawrence  Thompson,  who,  without  any  authority  from  claiming  unuer 
Thomas  Han,  fraudulently  assigned  them  to  himself.       hl.m  ,who.  re; 

ri-.,  .  .     "  r  .  cetvea  notice  ot 

inompson  made  entries  on  these  warrants  m  his  own  the  proDrietor's 
name— particularly  of  warrant  No.  6119,  for  500  acres-,  claim    before 
he  entered  to  lie  on  Stoner.      On  the  6th  day  of  Decern-  ^"7  """P1""* 

,  ■>  -\  ,  ,  .     -,  ,   their  legal  title. 

berl78b,  he  caused  a  survey  to  oe  made  thereon,  and  a  verbal  com, 
shortly  aiter  assigned  the  plat  and  certificate  to  Coburn  mumcationbya 
and  N.  Massie.     In  September  178S  Coburn  purchased  ^Yl    z\  a 

«.T        •    ,      .    ,_  •         i_  i  i  -r  i   1'otchafer      be- 

out  Massie  s  mtesest  in  the  plat  and  certificate,  and  f  re  he  receives 
Massie  assigned  it  accordingly.  a  conveyance— 

that  A.  B.  hath 
a  claim  to  the  land— is  a  fufficier.t  'notice  to  charge  the  purcbafer   with  A.    B's  equity. 
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Correns,  &c.      During  this  year  the  complainant,  a  resident  of  Ma* 
1*.  ryland,  came  to  Kentucky  to  inquire  into  his  land  claims  ; 

and  discovering  the  situation  of  the  land  secured  by  said 
warrant  No.  6119  ;  gave  Coburn  notice  of  his  right  to 
it :  and  informed  him  he  would  prosecute  his  claim 
thereto. 

Coburn  however  proceeded  to  perfect  his  legal  tide  > 
and  on  the  19th  day  of  October  1789,  procured  a  patent 
for  the  land  by  virtue  of  said  warrant. 

Some  years  afterwards  he  sold  and  conveyed  part  of 
the  land  to  Currens,  who,  before  he  got  the  convey- 
ance, had  notice  of  the  claim  of  the  complainant. 

The  bill  lastly  charged  that  Thompson  so  located  the 
remainder  of  the  complainants  warrants  that  the  whole, 
or  the  greater  part  thereof,  would  be  lost. 

The  prayer  was  for  a  conveyance  of  the  land,  or  its- 
value,  from  Coburn,  and  general  relief. 

Currens,  by  his  answer,  insisted  that  he  was  a  fair 
purchaser  for  a  valuable  consideration,  without  any  no- 
tice of  the  complainant's  claim,  except  the  following  : 
"  Sometime  before  he  obtained  the  said  deed,  perhaps 
two  or  three  years,  a  man  who  was  riding  along,  called 
to  him  in  his  meadow,  and  told  him  Thomas  Hart  had 
a  claim  to  the  said  land ;  and  he  has  since  understood 
that  the  man  was  Samuel  Price,  a  son-in-law  to  the 
complainant.  But  this  defendant  says  that  the  said 
Price  did  not  tell  him  of  what  nature  the  said  claim- 
was,  or  whether  founded  on  the  same  or  any  other  en- 
try ;  and  this  defendant  says  he  received  no  other  notice 
but  this,  but  from  the  complainant  himself,  which  he 
thinks  was  after  the  deed  was  executed." 

Coburn,  in  his  answer,  stated  he  was  a  fair  purchaser 
for  a  valuable  consideration.  That  he  had  no  notice  of 
the  complainant's  claim,  nor  of  the  fraud  charged,  until 
after  he  had  paid  the  purchase  money  and  received  an 
assignment  to  himself  of  the  plat  and  certificate  of  sur- 
vey, and  had  taken  possession  of  the  land.  He  admit- 
ted notice  of  the  complainant's  claim,  after  the  assign- 
ment, and  before  the  patent  issued  to  himself.  He  did 
not  admit  the  fraud  and  forgery  charged,  but  called  on 
the  complainant  for  proof  of  it. 

He  alleged  that  Nathaniel  Hart  had  authority  to  sell 
or  dispose  of  said  warrants. 
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That  his  executrix   did   put  them  into  the  hands  of  Cubrbks,  &c. 
said  Thompson,    who  passed  his  receipt  for  them,  and        Hart. 
located  them  on  the  usual  terms,  and  perhaps  retained 
some  as  his  proportion. 

That  the  complainant,  knowing  of  the  death  of  his 
brother,  N.  Hart,  acquiesced  in  Thompson's  acts  for  6 
or  8  years  ;  and  after  he  gave  the  defendant  notice  of 
his  claim  to  the  land  in  question,  permitted  it  to  remain 
without  prosecution  for  13  years  longer ;  which  long  de- 
lay the  defendant  insisted  was  an  abandonment  of  his 
right. 

The  answer  called  on  the  complainant  to  answer  sun- 
dry interrogatories  therein  stated,  relative  to  his  putting 
the  warrants  into  the  hands  of  Nathaniel  Hart,  and  the 
complainant's  knowledge  of,  and  acquiescence  in  Thomp- 
son's conduct,  &c. 

The  complainant,  in  answer  to  the  interrogatories, 
stated  that  the  warrants  were  put  into  the  hands  of  N. 
Hart  to  locate,  but  that  he  was  not  authorised  to  dispose 
of  them  in  any  other  manner. 

He  admitted  that  he  was  informed  that  the  widow  and 
executrix  of  his  brother,  N.  Hart,  did  (but  without  his 
privity  or  consent)  put  the  warrants  into  the  hands  of  said 
Thompson  ;  but  on  what  terms,  or  whether  any  were 
stipulated,  he  was  not  informed. 

He  admitted  that  Thompson  did  locate  land  for  him 
by  virtue  of  the  warrants  aforesaid,  a  part  of  which  was 
then  held  by  Robert  Craddock,  to  whom  the  complai- 
nant sold  it ;  but  denied  that  he  held  any  of  it  himself, 
unless  it  were  by  virtue  of  locations  which  he  had  not 
discovered. 

He  admitted  that  he  shortly  (how  long  he  could  not 
say)  before  1788,  heard  of  Thompson's  having  got  pos- 
session of  his  warrants,  and  came  out  to  this  country 
that  year  in  consequence  of  that  information.  He  did 
not  get  complete  information  until  he  came  out. 

When  he  came  out,  he  found  that  a  considerable  part 
of  the  land  located  by  Thompson,  by  virtue  of  said  war- 
rants, had  been  sold  by  him  to  Robert  Craddock  ;  and 
that  Hoy  and  M'Millin  also  claimed  an  interest  in  them. 
Upon  which  he  agreed  with  them  to  submit  the  dispute 
to  the  honorable  Harry  Innis,  Benjamin  Sebastian  and 
Christopher  Greenup.  They  made  up  an  award,  which 
he  annexed  to  his  answer  ;  and  which  he  observed  in- 


40  FALL  TERM,  1805.- 

Cw»"»*i  &c.  dmled  the  land  in  dispute.     But  that  a  great  part  of  :h& 
Hart.       hinds  located  by  virtue  of  said  warrants  were  not  to  be 
found  at  all — Thompson  not  being  able  to  shew  it. 

The  award  bore  date  the  11th  of  September  17Sy< 
and  purported  to  be  made  on  a  submission  by  Crad- 
dock,  M'Millin  and  Hoy  of  one  part,  and  Hart  of  the 
other*  It  decided  that  the  assignments  endorsed  on  the 
warrants  were  forged.  That  Thompson,  and  those 
claiming  under  him,  should  convey  to  Hart  two-thirds 
of  whatever  lands  should  be  obtained  by  virtue  of  en- 
tries on  the  warrants  :  it  specified  each  warrant  particu- 
larly, amounting  in  the  whole  to  4000  acres  ;  and  re- 
served to  Thompson,  and  those  claiming  under  him, 
one-third  of  the  lands,  as  a  full  recompence  for  locating 
the  same. 

By  an  agreement   underneath   the  award,  subscribed 
by  Robert  Craddock  for  Lawrence  Thompson,   and^he  ^ 
complainant,  they  agreed  to  stand  to  the  award. 

Copies  of  the  warrant  and  other  title  papers  of  the  ' 
land  in  dispute  were  filed.  The  depositions  of  three 
witnesses  were  taken.  They  swore  they  were  well  ac- 
quainted with  the  complainant's  hand  writing ;  and.that 
the  signature  to  the  assignment  on  the  warrant,  was  not 
his  hand  writing. 

This  was  all  the  evidence  in  the  cause. 

The  suit  having  by  consent  been  removed  to  the  gene- 
ral court,  that  court,  at  their  May  term  1804,  decreed 
that  the  defendants,  on-the  complainant  paying  to  them 
the  expenses  of  clearing  out  of  the  several  offices  the  land- 
in  controversy,  should  convey  to  the  complainant,  by 
deed  with  special  warranty,  the  500  acres  of  land  in  the 
bill  mentioned,  according  to  the  boundaries  of  the  pa- 
tent. And  commissioners  were  appointed  to  adjust  the 
expenses  of  clearing  out  the  land. 

By  consent  an  appeal  was  taken  from  this  decree, 
without  securit3r ;  and  the  following  assignment  of  er- 
rors hied  : 

1st.  The  inferior  court  ought  to  have  decreed  the 
complainant's  bill  to  be  dismissed. 

2nd.  If  the  complainant  was  entitled  to  recover  the 
land,  the  defendants  were  entitled  to  compensation,  not 
only  for  clearing  out  the  claim  from  the  offices,  but  to  a 
compensation  for  locating  and  surveying,1  which  cught  to 
have  been  decreed  to  them. 
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3rd.     The  inferior  court  ought  either  to  have  directed  Currens,  &c« 
a  jury  to  be  summoned  to  ascertain  what  the  compensa-        hart. 
tion  ought  to  have  been,  and  whether  in  land  or  money; 
or  appointed  commissioners  to  ascertain   and  make  re- 
port of  it. 

The  cause  was  argued  in  this  court  at  the  last  term, 
and  at  this  term  the  decree  of  the  general  court  was  af- 
firmed* 


M^CONNELL'S  heirs  vs.  DUNLAFS  devisees.  Number  xyL 

DUNLAP'S  devisees  filed  their  bill  in  the  Lexington  a  parol  deda- 
district  court  against  the  heirs  of  M'Connell ;  alleging  ration  of  one 
that  on  the  first  dav  of  January  1780,  their  testator  pur-  Pf"?  win.  not 

-.  ,      ~     i  r     i         i    r       i  >-i        alt-er    a  written 

chased  of  the  ancestor  ol  the  delendants  a  particular  contract. 

tract'of  500  acres  of  land  in  the  forks  of  Elkhorn,  and     ifamancon- 

pa$d  the  principal  part  of  the  consideration,  and  secured  tra<a  t0  <-"onvey 

the  residue  to  be  paid  :  that  M'Connell  agreed  that  if  fand  0*t"f  0*e 

any  of  the  Elkhorn  land  should  be  lost,  he  would  give  as  of  two  traits,  it 

much  as  was  lost  out  of  his  land  near  Lexington  :  and  l*  erroneoUS  t0 
. ,  ,  ,  u  decree   a  con- 

that  a  conveyance   was  to   be  made  as  soon  as  patents  veyance  of  250 

could  be  obtained.     For  the  doing  of  all  which,  they  al-  acres   out   of 

leged  that  M'Connell  executed  his  bond  to  Dunlap.  eac^ tra,a' 

Shortly  after  this  Dunlap  died,  having  devised  the  iot  4  tra&  0f 
land  to  the  complainants,  two  of  his  infant  children  :  and  land,  ifthe  ven- 
on  the  24th  day  of  August  1782,  M'Connell,  by  con-  dor  be  able  t0, 
tract  with  Dunlap's  executor,  took  in  the  said  bond  for  the  tract  "nly 
500  acres  of  land,  and  gave  one  conditioned  for  the  con-  the  vendee  may 
veyance  to  the  complainants  of  400  acres  of  good  land  in  at  hls  election 
Kentucky,  at  some  convenient  time.  This  they  charged ■■v^n'e  of'hat 
was  fraudulently  done  between  M^Cortnell  and  the  exe-  part,  and  reco- 
cutor ;  at  least  that  it  was  on  the  part  of  the  executor  en-  ver  damages  for 
tirely  withqut  authority.  The  bill  prayed  to  set  aside  ^'jj5  mlTJel 
the  latter  bond,  and  to  have  the  benefit  of  the  first  con-  fufe  to  take 
tract.  fuch  Part>  and 

The  answers  of  the  defendants,  some  of  whom  were  gec,°Vfor   *™~ 
infants,  declared   their  ignorance  of  the  whole  transac-  whole. 
tion  ;  denied  fraud,  and  put  the  complainants  upon  the      Thf  vendor 
proof  of  their  case.     They  also  alleged  that  their  ances-  f^^tlling 
tor,  although  he  held  the  title  of  said  500  acres  of  land,  a  fpecified  tract 

of  land,  in  as 
rnuch  as  he  knew  he  could  hot  make  a  title  for  it :  the  time  when  the  contraft  was  to  have 
been  performed  did  not  appear  :  under  thefe  circumftances  the  court  directed  the  value  of  the 
bod  at  the  time  of  fwearing  the  jury  to  be  the  mealure  of  damages. 
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M'CoNNtix's  a  certain  John  Patrick  was  equitably  entitled  to  one  half, 

w.  he  having   furnished  the    warrant   and  assigned    it    to 

Dunlap's  di-  M'Connell,   who  located   it  on  the  halves  ;  and  that  a 

yisess.  conveyance  had  been  made  to  Patrick  of  his  half;  which 

conveyance  they  set  forth.     They  also  exhibited  a  list  of 

lands  held  by  them  by  descent. 

The  proofs  in  the  cause  established  the  purchase  of 
the  500  acres  of  land  on  the  1st  day  of  January  1781  ; 
and  that  M'Connell  gave  his  bond  to  convey  that  tract. 
The  payment  of  the  consideration  was  also  proven. 
There  was  further  proof  that  M'Connell  had  repeatedly 
said  that  Dunlap  might  have  the  500  acres  of  land  out 
of  his  land  near  Lexington,  as  he  wanted  him  for  a  neigh- 
bor. There  was  no  evidence  of  the  time  when  the  land 
was  to  be  conveyed  ;  nor  did  it  appear  when  a  patent 
was  obtained  for  said  land. 

The  inferior  court  decreed  a  conveyance  of  the  re- 
maining 250  acres  of  the  Elkhorn  tract,  and  250  acres 
out  of  the  land  near  Lexington.  M'Connell' s  heirs  ap- 
pealed.    The  following  was 

The  Opinion  or  the  Court.— From  the  proofs  in 
the  cause,  it  sufficiently  appears,  that  a  written  contract 
"Was  entered  into  on  the  first  day  of  January  1781,  be- 
tween Francis  M'Connell  and  Alexander  Dunlap  for  and 
in  behalf  of  Robert  Dunlap,  for  500  acres  of  first  rate 
land,  lying  in  the  forks  of  Elkhorn  ;  and  that  M'Connell 
had  designated  the  particular  tract.  The  inferior  court 
therefore  properly  sustained  the  claim  of  the  complai- 
nant for  500  acres  ;  but  it  is  conceived  it  erred  in  de^- 
treeing250  acres  of  the  tract  lying  in  the  forks  of  Elk- 
horn, and  250  acres  out  of  the  tract  adjoining  Lexington, 
as  from  the  proofs  it  appears  that  M'Connell  in  conver- 
sation only,  observed  that  Dunlap  might  have  the  500 
acres  out  of  either  tract ;  but  it  does  not  appear  that  this 
Was  inserted  in  the  written  contract ;  and  if  it  had  been, 
yet  it  was  improper  to  decree  250  acres  out  of  each  ; 
which  does  not  appear  to  have  been  the  intention  of  ei- 
ther party,  as  expressed  in  the  written  contract  or  sub- 
sequent conversation. 

This  is  therefore  a  modification  of,  or  an  addition  to 
the  contract,  which  a  court  has  no  power  to  make,  unless 
by  consent  of  the  parties.  Nor  does  it  appear  just  to 
compel  the  complainants  to  take  the  250  acres  in  the 
forks  of  Elkhorn,  without  their  consent,  as  it  is  only  a 
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part,  and  not  a  full  quantity  to  which  they  are  entitled.  M'Connkll's 
And  as  it  appears  that  the   defendants  in  the  court  be-    MEIR^, 
low,  have  not  a  title  to  the  500  acres  of  land  contracted  Dunlap's  de- 
for  and  designated  as  aforesaid,  the  inferior  court  should    «««» 
have  directed  a  jury  to  have  been  empannelled  to  ascer- 
tain the  value  of   the  said  5Q0  acres,  and  decreed  the 
amount  found  to  the  complainants  as  damages.    Thattke 
value  of  the  said  500  acres  should  be  fixed  at  what  it  is . 
worth  at  the  time  of  empannelli.ng  the  jury ;  because  it 
appears  from  the  defendant's  answers  that   M'Connell, 
at  the  time  of  thesale,  had,by  his  prior  contract  with  John 
Patrick,  divested  himself  of  one  half  of  the  said  land. 
It  was  therefore  fraudulent  in  him  to  sell  land  to  which 
he  knew  he  had  not  a  good  title  or  claim.     But  if  the 
complainants  shall  consent  to  take  the  said  250  acres  of 
land  in  the    forks  of  Elkhorn,  it  should  be  so  decreed  ; 
and  then  a  jury  should  be  empannelled  to  ascertain  in  the 
manner  aforesaid  the  value  of  the  250  acres  of  land  con- 
veyed to  Patrick  ;  and  its  amount  should  also  be  decreed 
^o,  be  paid  to  the  complainants. 


I     44     } 
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April  iub.  IRONS  ft,  ALLEN. 

„,  A  LLEN  sued  out  his  original  capias  from  the  office 

The     return    f-\        .,    i         i      i        r      i  r  •  r 

on  a  ca/idi  to  ■  -*-  °t  tne  clerk  or  the  court  or  quarter  sessions  tor 
authorise  an  at-  Logan  county,  against  Irons,  in  an  action  on  the  case. 
^i^hefo^The  sheriff  returned  ft  The  defendant  is  not  found.'3* 
prefcribed  by  On  which  return  an  attachment  issued.  The  sheriff  re- 
law— See   ads  turned  on  it  u  Levied  onone  handkerchief,  shewn  me  as 

°[  I7?6"i76   P' the  ProPert>T  of  the  defendant." 

Brad.  223/  A  judgment  by  default  was  rendered  against  the  -  de- 

The   ftatute  fendant.     To  reverse  which  he  prosecuted  a  writ  of  er- 

'  of  jeofails  do  not  ,..-.„ 

where  the  pa"  By  the  Court. — The  return  made  on  the  attach- 
ty  has  never  men  t,  is  not  pursuant  to  law,  nor  is  it  deemed  sufficient  to 
been  properly  in  authorize  the  entering  a  judgment  against  the  defendant 
gal  fervke  of  m  tne  court  below  ;  and  therefore  the  statute  of  jeofails, 
procefs.  cannot  extend  its  aid  to  this  case,  as  the  defendant  can- 

not, by  any  legal  intendment,  be  presumed  to  be  either 
in  default  or  in  court. 
Judgment  reversed.^ 

*  See  Craig  -vs.  Sa-yen,  pofl  46. 


April  26tb. 


RUSSELL  vs.  SHEPHERD. 


AN  action  of  debt  was  brought  in  the  Fayette  circuit 
3-7QQ  ch?i7  °4  court  D>"  Shepherd  against  Russell,  on  a  note  of  hand 
a,  p.  \  1,  which  dated  the  9th  day  of  December  1796,  for  the  payment  of 
authored  the/,49  5  j  i?  "lawful  money  of  Pennsylvania." 
late  hrterefttm  ^e  defendant  put  in  the  plea  of  nil  debit.  The  jury- 
Single  biiis,does  found  for  the  plaintiff  the  debt  in  the  declaration  men- 

not    ex;end    to 

fiotes  gi  yen  before  its  paflsge* 

Qn  a  note  given  out  of  this  ftate,  the  rate  of  intereft  ftpuld  b«  found  by  a  jury. 
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tioned,  and  one  penny  in  damages.     Judgment  was  ren-      Ru""L 
dered  on  that  verdict  for  the  debt  in  the  declaration  men-     Shepherd. 
tioned,  "  together  with  six  per  centu;n  per  annum"  from 
the  1st  day  of  April  1 797%   (the  day  the  note  hecame 
payable)  until  paid,  and  the  damages  and  costs. 

Russell  brought  the  cause  up  by  a  writ  of  error. 

By  the  Court. — There  is  error  in  this,    1st,  the    Troxwell,  &c 
iudg-ment  is  not  warranted  by  the  verdict  which  finds  w-  F'lZate>  ante 
"  one  penny  damage  ;"  2nd,  the  rate  of  interest  ought  to  m^^^ 
have  been  found  by  the  jury,  the  note  having  been  exe- 
cuted out  of  the  state. 

Judgment  reversed. 


muft  be  found, 


HANKS  vs..  EVANS.  Jpu  z9tk. 

THE  plaintiff  in  error  brought  his  action  on  the  case  A  variance 
againt  the  defendant,  and  declared  that  in  consideration  between  the  e- 
of  a  horse  he  sold  to  the  defendant,  the  defendant  as-  claratb^as  to 
sumed  to  pay  him  12./.  in  carpenter's  and  joiner's  work,  partofthepiain- 
Tuderment  was  entered  by  default  against  the  defendant tiff  '*  demand, 

*        ?  ,  s\  J  ■  '  "J.  •?     r  •  •  ..is  not  iacal. 

on  the  rules.  On  executing  the  writ  of  inquiry  in  court,  onexecutine 
the  plaintiff's  proof  was  that  the  defendant  was  to  give  a  writ  of  inquiry 
12/.  for  the  horse,  3/.  of  which  had  been  paid  in  a  cow,  fome  damages 
and  the  remaining  9/.  was  to  be  paid  in  carpenter's  and 
joiner's  work.  For  this  variance  the  court  directed  the 
'jury  to  find  for  the  defendant.  They  did  so  :  and  judg- 
ment was  rendered  for  him.  The  plaintiff  brought  his 
writ  of  error. 

By  the  Court. — The  court  below  erred  in  deciding 
the  variance  between  the  declaration  and  the  testimony 
to  be  fatal ;  the  variance  being  only  as  to  part  of  the 
plaintiff's  demand. 

That  court  also  erred  in  directing  a  verdict  to  be  ren- 
dered for  the  defendant  as  in  case  of  a  non-suit ;  be- 
cause, on  executing  a  writ  of  inquiry,  some  damages,  less 
•r  more,  must  be  found. 

Judgment  reversad, 
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May  Md.  CRAIG  vs.  HAWKINS. 

A  judgment  Opinion  of  the  Court. — In  this  suit  it  is  assigned 
en  an  award  is  as  error,  "  That  it  does  not  appear  that  the  said  Craig,  or 
erroneous  if  the  j^  a„ent  \m(\  notiCe  of  the  time  and  place  of  the  meeting 

record  does  not  °        \  ,        ,  r  .  .  9 

fhow  that  the  or  the  arbitrators,  or  that  he  was  present  when  the  award 
defendant  or  his  was  made,  that  he  might  know  when  the  award  would  be 
a.eent,  huad  "°-  returned  to  the  said  court." 

tice  of  the  time         _       _  ,,  .  ..  r     1  •  1       r 

•f  the  meeting  Conformably  to  the  opinion  of  this  court  in  the  first 
of  the  arbitra-  case  Shult  vs.  Travis,  and  also  the  opinion  in  the  case 
tors,  or  that  he  philips  vs.  Trav is,  this  is  a  material  defect. 

■was    prefent  T   ■*,  '      •_   „ 

when  the  award      Judgment  reversed.* 

.    .  *  This  decilion  was  re-confidered  and  adhered  to  by  the  court  on  a  fubfe-. 

i  f  f  of  17  8  <3uent<,a3f  ov*  tne  term-     But  fee  the  cafe  of  Hopkins  and  Collins  vs.  Sodufy^ 

,         '        '9     fall  term  1808,   in  which  it   was  decided  that  if  the  defendant  was  in  court 

B     ,     ***   "'  when  the  award  was  made  the  judgment  of  the  court,  and  did  not  object  to  the 

r    '  "' *         want  »f  notrce,  it  amounted  to  a  waiver  of  the  objection. 


Apr\i  3otb.  CRAIG  vs.  SAVEN.* 

„  THIS  was  a  writ  of  error  brought  to  reverse  a  j'udg- 

Thereturnon  .  .  °  f  r   „     .  T'u 

a  capias  to  au.  nient  of  the  court  of  quarter  sessions  ot  Oallatm.  1  he 
thorife  an  at-  return  on  the  original  capias  was  "  A  copy  left  at  the 
uchment  mould  jast    lace  Qf  residence  of  defendant  :"  on  which  an  at- 

be  in  the  form         i  •  ,  ■»  .    j  u 

■refcribed  by  tachment  issued,  and  was  executed  on  a  bay  mare, 
law— See  acts  Judgment  was  obtained  by  default ;  and  an  execution 
°f  T&96  l'  P  'ssue^  against  the  defendant,  without  any  disposition  be- 
Brad  223,  'ana  *nS  ma(*e  °f  tne  property  attached.  This  execution  was 
Irons  -vs.  Allen,  levied  on  other  property  of  the  defendant's,  which  he 
Mtt  44.  replevied,  and  then  sued  out  this  writ  of  error. 

It  is  crronc»  • 

ous  to  itfue  an       Opinion  or  the  Court. — There   are   two  errors  in 
execution  on  a  the  proceedings  on  this  suit.     Judgment  was  obtained 
dUdgTfuchT"  ancl  a  Seneral  execution  levied  on  the  estate  of  Craig, 
tachment,with-  without  releasing  his  goods  which  had  been  attached,  or 
out  having  firft  their  having  been  replevied  by  him,  or  an  order  having 
legally  diipofed  been  made  for  their  sale.     And  there  is  a  previous  error 
etfecti."  "  e    — tne  sheriff's  return  on  the  original  writ  did  not  autho- 
rize an  attachment ;  which,  conformably  to  the  princi- 
ple   recognised   this   term  in  the   case  Irons  vs.  AlleUy 
should  have  been,   that  "  the  defendant  is  not  found 
within  his  bailiwick." 
Judgment  reversed. 

*  The  defendant's  name  is  written  Saturn  in  the  order  book. 


SPRING  TERM,  1800.  4| 

TENNELL  vs.  DOZIER.  Me*  *rd- 

Opinion  of  the  Court. — There  appears  to  beava-  Under  the  aft 
riance  between  the  record  and  the  statement  in  the  bill  of  i^fef.  1798, 
of  exceptions  :  in  the  record  it  is  stated  that  the  plain-  f  inA'£J** 
tiff  was  joint  security  with  the  defendant — in  the  bill  ol  i„g  iecurities  a 
exceptions,  that  the  plaintiff  was  security  for  the  defen-  h-jgijj 
dant  and  John  Tennell,  jun.— If  the  record  is  correct,  pJinfipaU>  &c> 
there  is  certainly  no  cause  to  complain  of  the  judgment  (uch  defence 
of  the  inferior  court.  Kd«Pthe 

If  the  statement  in  the  bill  oi  exceptions  be  true,  at  hrst  party    couid 
view  the  case  may  appear  more  doubtful ;  but  upon  a  have  made  in  a 
full  examination  of  .the  whole  statement,  the  judgment  Jj JJgjJJJ 
of  the  inferior  court  is  still  correct ;  for  if  Dozier  and  mand, 
Tennell,  jun.  were  joint  obligors,  for  whom  Tennell,  sen. 
■was  security,  and  has  received  a   pledge  from  Tennell, 
jun.  to  indemnify  him,  he    ought   not  to  recover  the 
whole  debt  from  the  other  obligor  ;  besides,  it  appears 
that  the  plaintiff  did  assume  to  pay  half  of  the  debt.     If 
then  he  had  a  pledge,  and  assumed  half  of  the  debt,  al- 
though he  has  been  compelled  to  pay  the  whole,  he  ought 
not  to   recover  of  the  defendant   more  than  half;  for 
which  he  has  recovered  judgment.     But  it  is  urged  that 
the  act  under  which  the  motion  was  made,  does  not  au- 
thorize or  permit  the  defendant  to  make  use  of  such  cir- 
cumstances in  his  defence  ;  that   in  an  action  of  debt, 
\inder  the  plea  of  payment  or  accord  and  satisfaction,  they 
could  not  be  given  in  evidenee  ;  and  that  on  motion  set- 
offs cannot.     To  this,  it  was  properly  answered,  that  the 
proper  action  at  law  was  assumpsit,  and  that  under  the 
plea  of  non  assumpsit  the  defendant  might  avail  himself 
of  any  equitable  circumstances  to   shew  that   in  equity 
and  good  conscience  he  was  not  bound  to  pay  the  de- 
mand ;  and  that  such  proceedings  should  be  permitted 
under  the  act  as  would  place  the  parties  as  near  as  pos- 
sible in  the  same  situation  as  they  would  stand  in  a  trial 
at  common  law.     The   doctrine  contended   for   by  the 
plaintiff's  counsel  cannot  be  correct.     Suppose  the  se- 
curity had  paid  more  money  than  could   legally  have 
been  demanded  of  the  principal  ;  could  the  security  re- 
cover it  ?     No.     And  for  the  same  reason  that  the  high 
sheriff  cannot  recover  more  from  his  deputy,  than  the 
deputy  was  bound  to  pay,  who  had  received  money  by 
virtue  of  an  execution — 1  Call.  51.     Again,  suppose  the 
odier  obligor  had  paid  one  half  of  the  debt  to  the  secu- 
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Tennelc     j-ity,  could  not  the  defendant  shew  this  by  way  of  set-off^ 
DoziBR.      and  rebut  the  plaintiff's   demand  as  to  so  much?     He 
certainly  might. 

Judgment  affirmed. 


FRANCIS  vs.  HAZLERIGG'S  ex"rs. 
FRANCIS  purchased  ?  tract  of  land  of  Hazlerigg,- 
t)n  a  fale  of  auc*  Pa*^  Part  °^  l^e  consideration,  and  gave  his  bonds^ 
land,  if  the  ven-  with  Niblic  his  security,  for  the  payment  of  the  balance* 
4ot  rake  perfo-  _\_  conveyance  of  said  land  was  not  made  to  Francis^ 
the  pu"chafe°r  Dut  t'le  -e?al  **&£  descended  to  Hazlerigg1  s  heirs  on  his 
money,  he  hath  death.  Those  bonds  not  being  satisfied  when  due,  Ha- 
no  lien  in  equi-  zlerie^'s  executors  filed  their  bill  in  chancery,  susrcrest- 

ty  on  the  land.    •        ±°^  ^  •  •         ,  •  j     i    •      •  r 

3  ing  that  .Francis  was   insolvent,  and  claiming  a  hen  on 

the  land  for  the  payment  of  the  consideration  money ;  and 
praying  that  the  land  might  be  sold  to  discharge  those 
bonds,  and  for  general  relief. 

On  the  hearing  of  the  cause,  the  inferior  court  were 
of  opinion  that  the  complainant  had  a  lien  on  the  land  ; 
and  decreed  that  unless  the  purchase  money  was  paid  by 
a  given  day,  that  the  land  should  be  sold  by  commission- 
ers and  the  money  applied  to  pay  it. 

To  reverse  that  decree  this  writ  of  error  was  brought. 

At  the  spring  term  1 805,  of  this  court,  the  following 
May  ii,  1805.  opinion  was  delivered  : 

The  complainants  in  the  court  below  having  taken 
bond  with  personal  security  for  the  payment  of  the  con- 
sideration money,  have  no  equitable  lien  on  the  land  j 
and  therefore  the  decree  of  the  inferior  court  is  errone- 
ous and  must  be  reversed. 

A  re-hearing  was  obtained,  and  the  cause  argued  this 
term. 

The  Court  delivered  in  the  following  opinion  : — • 
May  10,  1806.  A  re-hearing  was  granted  in  this  cause,  upon  a  sugges- 
tion that  this  court  erred  in  the  application  of  the  prin- 
ciple upon  which  the  former  decision  was  founded,  viz* 
*'  That  the  complainants  having  taken  bond  with  perso- 
nal security  for  the  payment  of  the  consideration  money, 
have  no  equitable  lien  upon  the  land." 

The  appellee's  counsel  has  cited  and  relied  on  a  va- 
riety of  cases  reported  to  have  been  decided  in  the 
courts  of  England,  and  a  case  reported  in  2  Wash.  144* 
From  a  thorough  examination  of  all  the  cases,  the  prin^ 


SPRING  TERM,  1806.  49 

ciple  is  fully  supported  ;  and  particularly  the  case  in  Francis 
Washington's  Reports  ;  where  the  president  of  the  court  hazlekigg's 
e.  appeals  in  Virginia,  says,  "It  this  were  anew  case,  I  ex'rs* 
should  feel  no  difficulty  in  making  it  a  precedent.  But 
the  doctrine  that  a  vendor  of  land  not  taking  a  security, 
nor  making  a  conveyance,  retains  a  lien  upon  the  pro- 
perty, is  so  well  settled  as  to  be  received  as  a  maxim. 
Even  if  he  hath  made  a  conveyance,  yet  he  may  pursue 
the  land  in  the  possession  of  the  vendee  cr  of  a  purcha- 
ser with  notice.  But  if  he  hath  taken  a  security,  or  the 
vendee  hath  sold  to  a  third  person  without  notice,  the  lien 
is  lost.'1''  And  the  opinion  of  that  court  was,  that  as  the 
vendor  had  neither  conveyed  the  land,  nor  taken  any  se- 
curity for  the  balance  of  the  purchase  money,  he  had  a 
lien  upon  the  land  ;  from  which  it  is  strongly  implied- 
that  if  the  land  had  been  conveyed,  or  the  vendor  hud  ta- 
ken any  security  for  the  consideration  money,  the  iien 
was  lost.  In  this  ease  no  conveyance  has  been  made  ; 
but  bonds  have  been  taken  with  personal  security  for  the 
payment  of  the  consideration  money  ;  and  therefore  is 
fully  within  one  branch  of  judge  Pendleton's  opinion j 
and  that  of  the  court  of  appeals  in  Virginia. 

It  was  stated  by  the  appellee's  counsel,  that  the  appel- 
lant and  his  security  were  both  insolvent,  and  therefore 
the  debt  was  not  rendered  more  secure,  than  if  the  bonds 
and  security  had  not  been  given.  Without  deciding  the 
question  whether  after  a  person  has  taken  a  security,  and 
that  security  shall  be  lost  or  prove  insufficient,  he  may 
resume  his  lien  ;  the  argument  must  loose  its  weight  in 
this  case,  as  there  is  no  suggestion  or  allegation  in  the 
bill,  or  a  tittle  of  testimony,  that  Niblic,  the  security,  is 
insolvent,  or  like  to  become  so.  And  therefore  it  does 
not  appear  to  this  court  that  the  security  taken  is  not 
sufficient. 

It  was  also  urged  that  the  prayer  of  this  bill  is  for  ge~ 
neral  relief,  and  therefore,  as  the  parties  are  before  the 
chancellor,  he  should  decree  between  them  according  to 
equity,  and  not  send  them  away  without  doing  complete 
justice.  This  doctrine  is  correct  where  a  proper  ease 
is  made,  upon  which  the  chancellor  should  act ;  he  will 
so  shape  and  mould  his  decrees  as  will  do  ample  justice 
between  the  parties,  according  to  the  case  stated  ;  but  he 
will  never  travel  out  of  the  allegations  and  proofs* 
Former  decree  affirmed. 
H 
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Mr.y^tb.  REED  vs.  ALLEN. 

See  cafe.  By  the   Court The  judgment  of  Breckenridge 

court  of  quarter  sessions,  on  motion  on  behalf  of  their 
Aftsofi796  7  cjer]^  against  the  sheriff  of  Hardin  county,  for  not  ac- 
iBrad.'  353—  counting  for  fee-bills  put  into  his  hand  to  collect  by  said 
acts  of  1800,  clerk,  was  not  warranted  by  law  ;  in  as  much  as  such 
ch.  i2,  p.  26.  moijons  Were  only  permitted  bylaw  in  the  district  court 
or  court  of  quarter  sessions,  of  the  county  of  which  he 
was  sheriff.' — — Judgment  reversed!: 


M^  %*tb.  BALDWIN  vs.  WEST. 

,       , .   ,        THIS  writ  of   error  was  brought  to  reverse  a  judg- 

In  a  fuit  for  .  .       °  .         -  J  .    ? 

a  deceit  in  fel-  ment  of  Mason  circuit  court,  in  an  action  lor  a  deceit  in 
ling  an  un-  the  exchange  of  horses.  The  declaration  stated,  that 
jj°""dh?rfe,the  on  making  the  exchange,  Baldwin,  the  defendant  below, 
ihouiH  aver  ei-  represented  the  horse  to  be  sound,  and  then  averred  that 
ther  that  the  the  horse  was  not  sound. 
vendor  faifely  k      A  bm  of  exce„nons  nieci  by   Baldwin,  stated  that   a 

fraudulently  re-       .  .  ,        '     .       _T7.  '  .  .  .  ,    . 

prefented  the  witness-introduced  by  VV  est  was  sworn  on  his  voire  doire, 
horfe  found  ;  or  and  on  being  questioned  by  the  court  whether  he  was 
that    he  knew  interested   in   the   event  of  the  suit,  said  he    was  not. 

mm  to  he  un-  ,     .  v  ,    ,  rr        i  \      1 

found  and   re-  Baldwin  s  counsel  then  offered  to  ask  the  witness  ques- 

prefented    him  tions  as  to  the  detail  of  the  transaction,  to  shew  that  he 

,0UTnd"  ,  •   .  •  ,  was  interested,  and  therefore  not  competent.     But  the 

In   this  kind  r        .    .  ,  ..  ,  .r         i       -i     i      i  i 

of  fuit  the  quo  court  was  of  opinion  tnat  after  the  witness  had  declared 
ammo  is  the  gift  on  oath  that  he  was  not  interested  in  the  event  of  the 
or  the  adtion—  &u\^  it  was'not  proper  to  ask  questions  of  that  kind  ;  and 
^[e. '  refused  to  permit  them  to   be   asked,  but  directed  the 

A  party  put-  witness  to  be  sworn  in  chief. 
tmg  a  witnefs       A  verdict  and  judgment  was  rendered  for  West   for 

u:/Jon   his    voire  J       " 

doireas  tointe-  -30/.  damages-. 

reft,  h*s  a  right       By  the  Court. — The   first  error  assigned,  is,   "  It 

co  examine  him  OUo-ht  to  have  been  alleged  in  the  declaration  that  Bald- 

a"  to  Ific    dclo.il  ^  ^ 

of  the  tianfac-  win  knew  that  the  horse  given  by  him  in  exchange  was 
don,  in  order  to 'diseased  with  the  glanders.  In  an  express  warranty, 
fhow  his  imereft  jo-noranee    of  unsoundness  in  the  article,  does   not   ex- 

Obieclionsto    °  ,  ,  ...  ' 

the  competency  cuse  the  vendor  i  otherwise  in   a  misrepresentation  or 

ofawitnefj,  ne-  deceit." 

ver  come  too  jn  examining  the  most  approved  precedents,  it  ap- 
be  made  at  any  pears  that  it  is  always  stated  in  the  declaration  in  an  ac- 
itage  of  the  tion  of  deceit,  that  the  defendant  well  knew  (if  ahorse) 
jeaufe.  tnat  j-.e  was  uns0Und  and  falsely  and  fraudulently   re- 
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presented  him  sound.     In  this  kind  of  suit,  the  quo  am-     Baldwin 
mo  is  the  gist  of  the  action  ;  for  fraud  without  damage,        wTst. 
or  damage  without  fraud,  is  not  the  ground  of  an  action.  3  Black.  Com. 
In  the  declaration    in  this  suit,  it  is  neither  stated  or  a-  l66'   *  DdUs- 
verred,  that  the  defendant  falsely  and  fraudulently  re-  ccijt_  I,0W* 
presented  the  horse  to  be  sound,  or  that  he  knew  he  was 
unsound  ;  one  or  the  other  of  which,  is  absolutely  necesr 
«ary  to  support  the  action.* 

The  second  erronassigned,  need  not  now  be  decided* 
as  upon  the  third,  the  court  below  certainly  erred,  in 
preventing  the  defendant's  attorney  from  asking  the 
witness  any  question  which  would  shew  that  he  had 
made  the  contract  in  his  own  name,  or  that  he  was  inter 
rested  in  the  event  of  the  suit.  For  objections  to  the 
competence  of  a  witness,  may  either  be  proved,  or  drawn 
from  him  upon  a  voire  doire,  or  upon  his  examination,  4 
Bur.  2256  ;  and  objections  to  the  competency  of  wit- 
nesses, never  come  too  late,  but  may  be  made  at  any 
stage  of  the  cause,  Esp.  Rep.  37. Judgmentreversed* 

*But  fee  the  cafeof  Waters  -vs.  Mattingly,  fall  term  1808,  in  which  it 
was  decided,  after  full  argument,  that  a  vendor  is  anfwerable  for  a  representa- 
tion made  on  thefale  of  a  horfe,  which  proves  to  be  falfe,  whether  it  were 
the  effect  of  fraud  or  miftake.     Seealfo,  Pile -vs.  Shannon,  &c.poft  53,  Bibb  -vs.  \ 

Pratberand  Smiley,  &c.  Pr.  Dec.  I  53,  and  M'Fcrrtn  iy.  Taylor,  3  (Jranch  270, 
where  fimilar  decifionswere  given  on  lales  of  land. 


BE  ALL  vs.  JOSEPH,  (a  negro.)  M*yz7th. 

THE  negro,  Joseph,  had  been  the  slave  of  Woods. 
Woods,  in  1799,  sold  a  tract  of  land,  including  mills,  &c.  declaratio^'of  el 
to  Edwards,   and  agreed  to  let  Edwards  have  Joe  for  mancipation 
four  years  ;  after  which  Joe  wae  to  he  free.     Several  made  t0.a  flave» 
witnesses  provedthe  repeated  declarations  of  both  Woods  gt  °cannot  be 
and  Edwards,  to  that  effect.     One  witness,  said  that  it  enforced   in   a 
was  so  stipulated,  in  a  written  contract  between  Woods  court  of  Iaw  ^ 
and  Edwards  ;  but  whether  that  contract  was  under  seal  equ'  y* 
or  not,  or  whether  witnessed  or   not,  he  could  not  say. 
Woods  did  not  appear  to  setup  any  claim  to  Joe.     Ed- 
wards sold  him  to  the  defendant  as  a  slave.     After  the 
expiration  of  this  four  years,  Joe  brought  his    action  of 
false  imprisonment  against  Beall,  to  try  his  right  to  free- 
dom. 

On  the  trial,  the  plaintiff's  evidence  proved  the  trans- 
actions and  declarations  above  stated.     The  defendant 
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Beall  demurred  to  this  evidence,  and  the  plaintiff  joined  in  der 
Iosep h  (a  ne.  murrer.  The  Mason  circuit  court  gave  judgment  for 
gro.)  the  plaintiff.     The  defendant  brought  the  cause  here  by 

appeal. 

Opinion  of  the  Court. — The  circuit  court  certain- 
ly errsd  in  deciding  against  the  demurrer  to  evidence 
which  was  tendered  by  the  counsel  for  Beall,  who  was 
the  defendant  in  that  court.  It  is  proven  that  Joseph, 
the  plaintiff  there,  was  bora  a  slave  ;  and  it  not  appear- 
ing that  he  ever  was  out  of  the  limits  of  this  state,  and 
the  one  from  which  it  was  separated,  there  is  no  law  of 
either  of  them,  by  which  slaves  in  that  situation,  can  ob- 
tain freedom,  or  enjoy  the  rights  of  free  persons,  only  by 
deed  in  writing,  or  the  last  will  and  testament  of  the 
owner,  duly  authenticated  and  recorded :  but  no  such 
deed,  nor  will,  nor  certificate,  of  freedom  in  favor  of  Jo- 
seph, was  produced  at  the  trial.  It  is  therefore  clear, 
that  no  declaration  nor  promise  made  to  a  slave  in  this 
state,  or  for  his  benefit,  by  the  owner  or  any  other  per- 
son, can  be  enforced  by  a  court,  either  of  law  or  equity  ;*■ 
and  the  whole  of  the  evidence  demurred  to,  only  goes  to 
prove  promises  and  declarations  of  the  kind  which  have 
been  mentioned. Judgment  affirmed. 

A  motion  for  a  re-hearing  was  made  and  overruled 
on  a  subsequent  day  of  the  term. 

*  la  the  cafe  of  Will,  (  a  negro}  -vs.  Toompfcn,  1 5th  May  1805,  it  was  de- 
cided that  a  written  contract,  entered  into  between  Mrs.  Wilmot,  of  Mary- 
land, the  feller,  and  Thomoicn,  the  purchafer  of  Will,  at  the  time,  and  as  a 
part  of  the  contract  of  fale,  by  which  Thompson  contracted  to  emancipate 
Will  zt  the  end  of  feven  years,  did  not  of  itself  amount  to  an  emancipation,  not 
authorife  a  fait  at  common  iaw  by  Will,  to  try  his  right  to  freedom. 

After  this  deciiion,  Mrs  Wilmot  filed  her  bill  in  chancery,  in  the  Bourbon 
circuit  court,  agjinfc  Thompson,  praying  !or  a  Ipecific  perrornmnce  or  the 
contract  :  that  Will  mK  ht  be1  emancipated  ;  and  that  damages  might  be  de- 
creel  to  her  for  the  benefit  of  Will,  for  the  time  he  had  been  held  in  flavery 
byThornpfon,  beyond    .he  feven  years. 

Tj-pf  coin  'ter  a  full  hearing,  declared  Will  a  freeman,  and  empannelled 
ajurvta  inquire  of  damages,  who  returned  a  verdict  for  a  fum  equal  to  the 
ufual  hire  of  ar.sgro  man,  for  the  time  he  was  improperly  held  byThornpfon, 
Tnir  fum  was  .litodecreed  to  Mrs.  Wilmot,  agreeable  to  the  prayer  of  the  bill. 

This  court,  at  their  lpring  term  1809,  affirmed  that  decree.  The  caufe 
flood  in  this  court,  Tkompjor.  -vs.  Wilmoi. 


May  rt,k.        HIGGIN'S  heirs  vs.  DARNEAL'S  devisee*. 
Ar.  entry  vague       Opxnion  or  the  Court. — The  heirs  of  Darneal,  who 


by  a  defect  w  w        complainants  in  the  court  below,  rely  on  an  entry 

sseneral  delcrip-  l  _-   * 

made  May   lfth   1780,  and  amended  May  20th  1  r80.? 


tion, 
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which  taken  together,   is  as  followeth  :  "  John  Darneal  Higgin's  heirs 
enters   844   acres  upon  a  treasury  warrant,  on  Pasture  DarneA'l»4 
Lick  creek,  about  half  a  mile  below  the  lick,  to  include    devifees. 
a  piece  of  low  grounds  remarkable  for  English  grass,  and 
extending  northward  on  both  sides  of  the  creek  for  quan- 
tity." 

It  is  proven  that  the  ci-eek  called  for  in  this  entry,  is 
a  water  course  of  about  ten  miles  in  length  ;  and  that 
about  the  time  the  entry  was  made,  it  was  by  some  of 
the  improvers  and  hunters  called  Buck  Lick  creek  ;  by 
others  Grassy  Lick  creek  ;  and  that  by  a  considerable 
number  at  Boonsborough,  it  was  called  Pasture  Lick 
creek  ;  at  which  place  the  locator  resided  who  gave  it 
this  name  ;  and  that  it  was  also  so  called  by  some  at 
Boone's  station.  In  this  point  of  view  the  validity  of 
the  entry  is  very  doubtful.  But  reflecting  that  the  en- 
try was  made  with  the  surveyor  of  Kentucky  county, 
which  was  as  extensive  as  the  present  state  of  Kentucky 
— that  it  is  not  proven  that  the  name  of  the  creek  was 
known  even  by  those  who  resided  at  the  stations  most 
contiguous  to  the  creek — -and  the  entry  not  containing 
any  intimation  in  what  part  of  the  country  the  creek 
might  be  found,  this  court  is  of  opinion  that  the  entry 
cannot  be  supported. 


PILE  vs.  SHANNON,  MERIWETHER  and  DA- 
NIEL. 

ON  the  16th  day  of  August  1796,  Daniel  sold  1000 
acres  of  land  to  Pile  and  Reuben  and  John   M'Andree    ™e  °f's£* 
for  g  500,  to  be  paid  in  horses.     It  was  agreed  that  if  in  bond,    with   a 
two  years  any  "  prior  or  better  claim"  to  the  land  should  lo"Ser  ■%   of 
be  discovered,  that  Daniel  should  re-pay  the  considera-  Payn"L"t»&c*'?° 

tt  t  i   -        i  -"  ,  ,         t!le  al"gnee,  m 

tion.     It  none  was  discovered  in  that  time,  the  purcha-  confederation  of 

sers  were  to  risk  the  title.  the  one  aflign- 

On  the  20th  of  March  1798,  Daniel  and  wife  convey-  eJ'Zf  not  bar 

Ji-11111-i  •    i  *     OUa  ol  an  earn- 

ed the  land  by  deed  with  special    warranty  to  the  pur-  cy   then   un- 

chasers.     On  the   same   clay  they  executed  to  Daniel  known    whicr* 

their  release  on  said  deed,  as  follows  :   "  We  hereby  ac-  !le  had-  ,againft 

knowledge  ourselves  iully  satisfied  and  contented  with  <%1Sre,  and  fee 

the  title  and  claim  that  the  within  named  Thomas  Dani-  Morrifinw  day 

p°ft* 

The  vendees  of  land  agreed  to  rifle  the  title  :  this  conftrued  to  mean  againft  confi&ing 
titles  only,  and  that  the  vendor  was  anfwerable  lor  a  defect  occafioned  by  a  latent  equity  to  pau 
of  the  title  which  he  fold.  •  .  •  ■ 


/ 
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Pile  e\  nas  conveyed  to  us  foi-  the  lands  mentioned  in  the 
Shannon  &c.  W**W^  conveyance  ;  have  only  purchased  his  right 
thereto,  and  accordingly  by  these  presents  do  exonerate 
the  said  Thomas  Daniel  and  his  heirs,  from  and  after  the 
16th  day  of  August  next,  from  all  claim  and  demand, 
actions  and  causes  of  action  that  may  accrue  between  us 
and  our  heirs,  in  case  the  said  land,  or  any  part  thereof, 
shall  be  recovered  from  us,  our  heirs  or  assigns,  bj^  any 
person  or  persons  having  a  better  title  to  the  same  than 
what  the  said  Thomas  Daniel  has  conveyed  to  us  by  the 
within  instrument." 

Daniel  having  received  a  part  of  the  horses  called  for 
in  the  bond  of  Pile  and  the  M' Andrees,  transfered  the 
balance  to  Meriwether.  At  Meriwether's  request  that 
bond  was,  in  1798,  taken  in  by  Pile,  and  a  bond  given 
by  Pile  to  Meriwether  for  a  negro  of  a  certain  descrip- 
tion, in  lieu  of  the  balance. 

Meriwether  assigned  this  latter  bond  to  Shannon  ; 
and  it  not  being  complied  with,  Shannon  commenced 
suit  and  recovered  judgment  thereon. 

Subsequent  to  the  giving  this  bond,  Lynch  set  up  a 
claim  to  half  of  the  land,  by  contract  under  John  Ma)-, 
the  locator.  In  consequence  of  which  Pile  filed  his  bill 
against  Daniel,  Meriwether  and  Shannon,  for  and  in- 
junction, and  for  general  relief. 

Daniel  in  his  answer  relied  upon  the  release.  Meri- 
wether and  Shannon  further  insisted  that  if  there  was  any 
equity  against  Daniel,  it  could  not  extend  to  them. 
There  was  no  charge  of  intentional  fraud,  relative  to  any 
part  of  the  transaction,  made  by  either  of  the  parties. 
The  general  court  dismissed  the  bill  with  costs. 
Mai  zzr.J  P^e  brought  his  writ  of  error  ;  and  at  the  spring  term 
1805,  the  following  opinion  and  decree  was  delivered  : — - 
From  the  exhibits  and  proofs  in  this  cause,  it  appears 
that  Charles  Lynch  claims  one  half  of  the  land  sold  by 
the  defendant,  Thomas  Daniel,  to  the  complainant  and 
John  and  Reuben  M'Andree  ;  and  should  that  claim  be 
sustained,  that  thev  will  lose  so  much  of  the  land.  This 
claim  set  up  bv  Lynch,  is  for  the  locator's  proportion  of 
that  land,  and  not  an  original  adverse  right  derived  un- 
der the  land  laws  of  Virginia.  It  is  not  pretended  by 
the  defendant,  Daniel,  that  before  or  at  the  time  of  ma- 
king the  contract,  any  information  was  given  to  the  com- 
plainant and  his  partners,  that  the  land  was  subject  to  a 
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claim  of  this  kind  ;  and  therefore  the  release  filed  and  PlLK 
relied  on  by  him,  cannot  avail  him  in  his  defence  ;  for  $ban^0n,  &c. 
it  is  rationally  to  be  inferred  that  the  intention  of  that 
release,  notwithstanding  the  general  wording  thereof, 
was  to  relinquish  all  claim,  demand,  actions,  or  causes 
of  action,  in  case  the  land  should  be  taken  or  recovered 
by  any  person  having  a  better  adverse  claim,  originating 
under  the  land  laws  of  V  irginia.  And  if  Daniel,  at  the 
time  of  the  sale,  knew  of  the  locator's  claim,  and  did  not 
disclose  it,  he  was  guilty  of  a  fraud,  against  which,  the 
complainant  ought  to  be  relieved.  And  if  it  was  not 
then  known,  there  has  been  a  misrepresentation  ;  and 
although  it  may  have  arisen  from  the  want  of  knowledge, 
the  injur)-  to  the  complainant  may  be  as  great  as  if  it  had 
arisen  from  fraud.*  If  then, -the  bond  which  is  the 
foundation  of  this  controversy,  had  remained  in  Daniel's 
hands,  there  is  no  doubt  he  could  not  in  equity  and  jus- 
tice, have  enforced  the  payment.  What  difference  will 
the  assignment  and  exchange  of  the  bond  make  in  this 
equity.  If  the  bond  given  by  Pile  to  Daniel,  and  as- 
signed to  Meriwether,  had  been  sued  on,  from  the  re- 
peated and  established  decisions  in  courts  of  equity,  the 
assignee  is  subjected  to  all  the  equity  which  was  attach- 
ed to  the  assignor.  And  the  exchange  or  removal  of 
the  bond  to  Meriwether,  which  was  done  at  his  request, 
can  make  no  difference  ;  for  otherwise,  it  would  be 
countenancing  a  mere  shift  and  contrivance  to  evade  the 
equity  to  which  Pile  was  entitled. 

The  decree  of  the  general  court,  in  dissolving  the  in- 
junction and  dismissing  the  complainant's  bill,  is,  for 
the  foregoing  reasons,  deemed  erroneous,  and  must  be 
reversed  with  costs.  The  cause  to  be  remanded  to  the 
general  court,  with  directions  to  reinstate  the  suit  and 
continue  the  injunction,  until  the  claim  of  Lynch  can  be 
investigated  upon  a  bill  of  interpleader,  which  the  said 
court  shall  direct  to  be  filed  by  the  proper  parties,  or  di- 
rect such  other  mode  of  proceeding  as  may  be  deemed 
proper  to  ascertain  and  determine  the  said  Lynch's  right. 

A  re-hearing  was  granted,  and  the  cause  again  argu- 
ed, and  the  following  opinion  delivered  this  term 

By  the  Court — In  the  re-hearing  in  this  cause,  it     yme  vb. 
is  alleged  that  the  former  decision  of  this  court   is  in 

*  Same  point  decided  in  the  cafe  of  Bibb  -vs.  Pratbcr  and  Smiley  and  More, 
kead,  fpring  term  7802,  Pr.  Dec.  158,  See  alio  Wattrs  vs.  Maltingly,  ajilt  5*5 
»u  a  note,  and  M'Fsrrin  -vs.  Taylor,  3  Cranch,  270. 
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FlIB  part  founded  on  a  privity  between  Meriwether,  Shan- 
Shannon,  &c.  non  anc*  Daniel,  when  no  privity  exists — that  as  no  pri- 
vity exists,  any  appearance  of  equity  against  Danitl, 
ought  not  to  extend  to  Meriwether  or  his  assignee,  un- 
less coupled  with  fraud,  and  no  fraud  is  alleged  or  pro- 
ved against  Meriwether — that  if  the  obligation  assigned 
by  Daniel  to  Meriwether  had  continued  to  exist,  and  the 
obligor  had  given  any  new  assurances  to  Meriwelherj 
they  would  have  been  obligatory  ;  and  that  the  cancelling 
the  old,  and  giving  a  new  obligation  to  a  new  person^ 
payable  at  a  different  time,  and  for  a  different  subject,  is 
stronger  than  assumpsit  or  assurance,  and  is  binding  both 
in  law  and  equity,  unless  fraud  had  been  used  in  its  pro- 
curement, and  that  none  was  alleged  or  proved. 

1st.  As  to  the  privity — The  act  of  assembly  concern- 
ing the  assignment  of  bonds  and  other  writings,  provides, 
that  they  shall  carry  with  them  into  the  hands  of  as- 
signees, all  the  equity  to  which  they  were  subject  in  the 
hands  of  the  obligees.  The  provisions  of  this  act  are 
not  more  extensive  than  the  principles  established  in 
courts  of  chancery  in  England,  and  Virginia,  and  in  this 
court.  Nor  can  it  be  discovered  that  the  former  deci- 
sion of  this  court  in  this  case,  is  predicated  upon  any 
privity  between  the  parties,  other  than  this  act,  and  those 
principles  have  been  recognized  as  arising  from  the  as- 
signment ;  for  none  other  is  expressed  or  fairly  to  be 
implied. 

2ndly.  That  the  equity  against  Daniel  ought  not  to 
extend  to  Meriwether  or  his  assignee,  unless  coupled 
with  fraud.  The  act  and  principles  above  alluded  to, 
in  express  words  extend  this  equity  to  Meriwether,  as 
the  assignee  of  Daniel,  also  to  Shannon,  as  the  assignee 
of  Meriwether.  This  would  not  be  controverted  if  the 
old  bond  had  been  assigned  and  not  cancelled,  and  the 
new  one  had  never  been  given.  This  leads  to  the  con- 
sideration whether, 

3dly.  "•  If  the  obligation  assigned  by  Daniel  to  Meri- 
wether had  continued  to  exist,  and  the  obligor  had  giv- 
en any  new  assurances  to  Meriwether,  they  would  have 
been  obligatory,  and  the  cancelling  the  old,  and  giving  a 
new  obligation  to  a  new  person,  payable  at  a  different 
time,  and  for  a  new  subject,  is  stronger  than  assumpsit 
or  assurance,  and  is  binding,  both  in  law  and  equity,  un- 
less fraud  had  been  used  in  its  procurement*" 


SPRING  TERM,  1806.  ^ 


Pile 
vs. 


If  the  obligor  had  induced  Meriwether  to  take  an  as- 
signment of  the  obligation,  by  assuring  him  of  its  justness,  Shan  ™'N>  &c. 
and  promising  to  pay  it,  he  would  have  been  bound  by 
his  assurances  and  promises,  notwithstanding  any  equi- 
ty which  might  have  been  attached  to  it,  and  then  it  would 
come  within  the  case  decided  by  this  court,  Short  vs. 
Jackson,  Ytungy  and  others  (a) — also  within  the  princi-  («)  Pr.  Dec. 
pies  of  the  cases  Buckner  &  al.  vs.  Smith  &?  al. — and  224- 
Holmes  vs.  Smock,  1  Wash.  299,  389.  As  no  such  as- 
surances or  promises  exist  in  this  case,  it  does  not  come 
within  those  principles. 

But  it  is  contended  that  the  cancelling  the  old,  and 
giving  the  new  bond,  he.  is  stronger  than  if  the  obligor 
had  made  assurances  and  given  promises  of  payment  ; 
thed  it  is  a  new  contract,  with  a  new  person,  payable  at  a 
different  time,  and  for  a  new  subject. 

How  can  this  be  considered  as  anew  contract?  There 
has  been  no  new  consideration  :  the  obligor,  at  the  re-" 
quest  of  the  assignee,  takes  up  the  old,  and  gives  a  new 
bond,  upon  the  same  and  no  other  consideration  than 
wrhat  induced  him  to  give  the  old.  The  new  grewr  out  of 
the  old.  If  the  first  was  tainted  in  the  hands  of  Meri- 
wether, so  must  be  the  second,  it  being  bottomed  on  the 
first  ;  for  no  subsequent  ratification  can  make  a  contract 
valid  which  was  bottomed  in  fraud,  the  party  being  igno- 
rant of  the  fraud,  2  Vez.  283-4. 

Nor  can  Meriwether  be  considered  as  anewpai-ty  ;  for 
bv  the  assignment  he  stood  in  the  shoes  of  Daniel,  and 
subject  to  all  the  equity  to  which  Daniel  was  subject. 
Suppose  the  new  bond  had  been  given  to  Daniel,  and 
the  old  one  cancelled,  would  it  have  been  a  new  contract 
and  with  a  new  party  ?  Would  the  obligor's  equity 
have  been  lost  ?  Certainly  not.  The  law  considers 
Meriwether  as  Daniel.  If  the  doctrine  contended  for 
in  this  case  should  be  admitted  as  correct,  it  would  open. 
a  door  to  devices,  shifts,  and  contrivances,  to  evade  the 
provisions  of  the  act  of -assembly,  and  overturn  well  set- 
tled and  established  principles  in  equity.  An  insolvent 
obligee  who  had  practised  a  fraud  upon  an  obligor,  by 
assigning  the  obligation  collusively,  the  assignee,  by  spe- 
cious pretences  of  giving  longer  day  for  payment,  and  if 
for  money,  changing  the  subject  for  property,  or  chang- 
ing the  species  of  property,  where  property  was  payable^ 
might  avail  himself  of  his  fraud,  however  gross; 

I 
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fi*tK  The  case  of  Duncan  vs.  Snell  (a),  has  been  relied  on 

Shannon  &c.  m  tn*s  case*     Never  were  too  cases  more  unlike.     Snell 
had  lost  a  sum  of  money  at   gaming  with   Saunders — 
(<0  Pr<  Dec«  drew  an  order  for  the  amount  in  goods,  on  Duncan,  who 
5/S"  was  a  merchant,  which  was  paid — Snell  refused  to  pay 

Duncan  for  the  goods  delivered  on  this  order — he  was 
sued,  and  a  judgment  at  law  was  obtained  by  Duncan, 
without  any  defence  being  made  by  Snell  ;  who  filed  his 
bill,  stating  that  the  order  was  given  for  a  gaming  con- 
sideration, without  alleging  that  Duncan  was  a  party  to 
the  gaming ;  and  obtained  an  injunction,  which  was 
made  perpetual  by  the  inferior  court.  This  court  re- 
versed the  decree,  as  it  did  not  appear  from  the  allega- 
tions or  proofs  that  Duncan  Avas  a  party  or  privy  to  the 
gaming  ;  or  that  the  money  was  lent  or  advanced  for 
that  purpose  :  the  proofs  were  to  the  contrary. 

Upon  this  review  of  the  case,  the  former  decree  of  this 
court  is  to  remain  unaltered  and  confirmed.* 

*  Seethe  commentB  on  this  decifionin  the  cafe  of  Morrifon  -vs.  Clay}  fofi. 


,.        ,  SMITH  its,  MORROW  and  TRIMBLE. 

June  i^'b. 

Opinion  of   the  Court. — Morrow    and   Trimble 
The  beginning  wcre  complainants  in  the  court  below,  and  the  validitv  of 

called  tor  man  r  »  „    J 

entry  conftrued  the  entry  and  survey  on  which  they  rely,  depends,  in  the 
toineanthecen-  first  instance,  on  another  entry,  and  that  entry  depends 
tre  of  the  fur-  on  a  ^j.^  which  is  as  followeth,  to  wit :  "  December 
10th  1782,  David  Hart  enters  2000  acres,  &c.  beginning 
at  the  mouth  of  a  small  branch  that  empties  in  on  the 
east  side  of  Small  Mountain  creek,  at  a  black-walnut  and 
elm  marked  as  a  corner,  running  thence  east  and  down 
the  creek  for  quantity."  This  entry  being  part  of  the 
entry  on  which  Morrow  and  Trimble  found  their  claim, 
Smith,  in  his  answer,  by  necessary  implication,  if  not  ex- 
pressly, has  put  its  precision  in  issue,  and  the  legality  of 
the  manner  in  which  it  has  been  surveyed. 

But  he  afterwards  admitted  the  place  marked  A.  in 
in  the  surveyor's  report  to  be  the  walnut  and  elm  called 
for  in  Hart's  entry  as  his  beginning ;  and  as  no  testi- 
mony has  been  produced  by  the  parties,  nor  arguments 
of  their  counsel  advanced,  as  to  the  notoriety  of  the  other 
calls  of  this"  entry,  the  court  will  presume  that  the  ques- 
tion of  notoriety  was  intended  to  be  relinquished  by  the 
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admission  ;  and  that  the  precision  of  those  other  calls,       Smith 
and  the  propriety  of  the  manner  of  surveying,  were  only  MoRB^  &c- 
tntended  by  Smith,  and  expected  by  Morrow  and  Trim- 
ble, to  be  contested  :  indeed,  the  errors  assigned  do  not 
imply  any  thing  further. 

[The  connected  plat  made  out  in  this  cause  presented 
Small  Mountain  creek  by  its   meanders   for  some  dis- 
tance down  very  crooked:  the  general  course  of  which, 
from  Hart's  beginning  to  the  termination  of  342  poles, 
on  a  direct  line,  would  be  N.  33  W. — the  general  course 
to  a  point  591  poles  on  a  direct  line  from  the  beginning, 
would  be  N.  83  W. — the    general   course  to  any  other  - 
distance,  as  far  as  the  creek  waB  meandered,  would  be  be-. 
J^ween  these  two  points,  they  being  at  the  greatest  bends 
— and  the  general  course  to  a  point  598  poles  on  a  straight, 
line  from  the  beginning,    (the   greatest  distance  it  was 
meandered  being  2162  poles  by  the  meanders,)  was  N... 
48  W.     This  entiy  had  been  surveyed  by  the  owners-  by- 
running  eaet  and  north  from  the  beginning. 

The  inferior  court  directed  it  to  be  laid  down  by  run- 
ning "  from  the  beginning  east  and  down  the  creek  with, 
the  meanders  thereof,  and  binding  thereon  equal  distan- 
ces, when  the  general  course  of  the  creek  is  reduced  to  a 
straight  line,  so  far  as  to  include-  the  quantity  of  2000 ; 
acres,  by  a  line  extending  from  the  termination  of  the 
line  running  down  the  creek,  when  reduced  to  a  straight 
line,  east,  parallel  to^  and  equal  in  length  to  the  first  line, 
and  the  exterior  line  to  be  drawn  from  the  termination  of 
the  third  line,  to  the  termination  of  the  first  line,  parallel 
to  the  general  course  of  so  much  of  the  creek  as  would 
be  embraced  by  the  survey." 

When  laid  down  as  thus  directed,  it  formed  an  equi- 
lateral parallelogram  (excepting  that  the  creek  formed 
one  side)  with  lines  of  598  poles  long  :  the  east  corner 
of  which  was  an  acute  angle  of  only  42  deg.  and  the 
others  corresponding  therewith. 

The  opinion  of  the  court  proceeds  :]  ' 

This,  court  concurs  with  the  circuit  court,  that  the 
manner  in  which  the  survey  on  Hart's  entry  has  been 
made,  is  wrong;,  more  especially,  because  the  call,  run- 
ning down  the  creek,  was  not  sufficiently  regarded.  But 
from  several  considerations,  this  court  cannot  approbate 
the  manner  in  which  that  court  has  decided  the  survey 
should  be   made»     It  would  produce  an  acute  angle, 
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Smith  which  a  surveyor  is  not  authorised  to  make,  unless  r#t 
Morrow  &c  strahied  on  both  sides  by  mountains  unfit  for  cultivation, 
by  water  courses,  or  the  bounds  of  lands  before  appro- 
priated ;  and  if  so  made,  would  have  rendered  the  sur- 
vey liable  to  be  taken,  for  that  cause,  by  a  caveat.  So 
that  it  ought  not  to  be  presumed  the  locator  meant  to 
take  his  land  in  an  unlawful  form,  when  his  calls  can 
otherwise  be  complied  with.  Besides,  the  construction 
given  to  the  entry  by  that  court,  were  it  proper,  would 
go  far  to  shew  that  the  entry  in  another  respect  does  not 
accord  with  the  requisitions  of  the  land  law  ;  in  as  much 
as,  on  the  accidental  circumstance  of  the  west  line  down 
the  creek,  striking  or  missing  one  cf  its  bounds,  might 
have  extended  or  contracted  the  length  and  widch  ol  the 
survey  a  very  great  distance  ;  and  it  does  not  seem  rea- 
sonable, that  other  adventurers  should  be  at  the  expense 
of  emplo)  ing  a  surve5ror  to  make  the  experiment,  before 
they  could  know  with  certainty  how  to  locate  the  adja- 
cent residuum. 

If  this  court  should  decide,  that  from  the  beginning  of 
this  entry,  lines  should  have  extended  east  and  north, 
equal  distances,  and  so  far  that  a  third  line  parallel  to  the 
first,  and  extended  down  the  creek  until  it  struck  one  of 
its  bends,  and  a  fourth  line  running  from  the  beginning- 
down  the  creek  with  its  meanders  until  it  met  the  end  of 
the  third  line,  would  include  die  quantity  ;  this  mode  of 
making  a  survey  on  the  entrv,  would  at  least  be  equally 
rational  as  the  one  which  has  been  embraced  by  the  cir- 
cuit court.  But  by  either  of  these  ways,  besides  the  ob- 
jections which  have  been  mentioned,  the  land  would  be 
wholly  on  the  northwardly  side  of  the  creek,  which  is 
not  certainly  implied  in  the  entry ;  and  it  might  have 
been  mentioned,  that  the  mode  in  which  the  survey  has 
been  made,  is  subject  to  the  same  objection. 

The  court  which  decided  on  this  entry,  in  the  case 
Trimble  vk*  Davis  (a),  directed  that  a  survey  made 
(a)  The  Lex-  thereon  should  be  a  square,  beginning  at  the  walnut  and 
ingtoa  i  ci  e|ir  ^  an,j  extending  equal  distances  therefrom  east  and 
vest,  then  at  right  angles  down  the  creek  for  quantity. 
But  this  construction  is  also  exceptionable  ;  because  the 
entry  implies,  that  the  land  was  to  extend  east  from  the 
beginning  as  well  as  down  the  creek.  This  court  advert- 
ing that  the  general  course  of  the  creek  is  nearlv  west, 
to  a  considerable  distance  downwards  from  the  begin? 
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ning,  is  of  opinion  that  if  the  entry  will  admit  of  any  Smith 
certain  construction,  the  survey  should  have  been  a  m0RROVVj  &a, 
square,  with  the  beginning  called  for  in  the  entry  in  the 
centre,  and  with  the  courses  of  the  boundaries,  in  con- 
formity to  the  call  for  east.  In  this  way  all  the  calls  of 
the  entry  would  have  been  complied  with,  in  consistence 
with  each  other,  and  the  survey  have  been  in  a  legal 
form  ;  and  then  from  comparing  the  reports  of  the  sur- 
veyor with  the  entry  of  William  Trimble,  on  which 
Morrow  and  Trimble  immediately  found  their  claim, 
their  survey,  when  laid  off  in  conformity  to  this  opinion 
and  the  other  calls  of  that  entry,  will  not  interfere  with 
the  survey  of  Smith. 

Should  it  be  objected  that  the  beginning  and  the  cen- 
tre of  a  survey  are  not  synonymous  terms,  it  would  be  a 
sufficient  answer,  that  it  is  the  intention  of  an  entry,  and 
not  the  propriety  of  the  expressions  it  contains,  which 
ought  principally  to  be  regarded.  And  it  will  not  be 
doubted,  did  an  entry  call  to  begin  at  a  well  known  ford 
of  a  creek,  and  to  extend  up  and  down  the  creek,  that  a 
survey  made  thereon  in  a  square,  with  equal  quantities 
on  both  sides  of  the  creek,  and  with  the  ford  in  the  cen- 
tre, would  be  sustained.  Or  at  most,  the  objection  could 
only  aid  in  proving,  that  no  one  of  the  modes  of  making 
a  survey  on  Hart's  entry,  which  three  courts  have  been 
able  to  devise,  is  clearly  entitled  to  a  preference  ;  and 
consequently,  that  the  entry  is  not  sufficiently  special  and 
precise,  But  on  this  point,  it  is  not  necesssry,  at  pre- 
sent, for  the  court  to  decide. Decree  reversed. 


HUNT,  he.  vs.  WARNICKE'S  heirs.  jmt  6tb, 

THE  heirs  of  the  late  col.  Frederick  Warnicke,  being         . 
aliens,  brought  their  bill  in  chancery  against  Hunt  and  not  inherit  land 
others  in  the  general  court,  claiming  title  by  descent,  to  in    this    com- 
the  land  which  he  held   in  this  state  at  the  time  of  his  monweaItH. 
death  ;  and  which  he  had  acquired  for  his  services  as  an 
officer  in  the  service   of   Virginia,  in  the  revolutionary 
war.     He  had  not  procured  patents  for  the  land  at  the 
time  of  his  death  ;  but  subsequent  thereto  patents  issued 
for  part  of  it  to  Hunt,  &c.  in  consequence  of  an  assign- 
ment made  on  the  plats  and  certificates  by  a  person  who 
the  complainants  charged  had  no  authority  to  concern 
with  his  estate. 
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Hunt,  &c.        A  decree  was  entered  for  them  in  the  general  courtv 
Wa»w«i',    The  defendants  appealed. 

«kus.  Opinion  of  the  Court. — In  this  case  the  material 

and  important  question,  is,  can  aliens  take  by  descent  or 
inherit  lands  in  this  commonwealth. 

By  the  common  law  of  England  aliens  are  incapable 
of  taking  by  descent  or  inheriting  lands — Coke  Litt.  8, 
2  Blac.  Com.  249,  1  Bac.  80. 

By  the  ordinance  of  the  Virginia  legislaturer  passed' 
in  1776,  it  is  declared  that  the  common  law  of  England, 
all  statutes  or  acts  of  parliament  made  in  aid  of  the  com- 
mon law  prior  to  the  fourth  year  of  the  reign  of  king 
James  the  first,  and  which  are  of  a  general  nature,  and' 
not  local  to  that  kingdom,  &c.  shall  be  the  rule  of  deci- 
sion, and  shall  be  considered  as  in  full  force,  until  the 
same  shall  be  altered  by  the  legislature. 

The  8th  section  of  the  6th  article  of  the  constitution  of 
this  state,  declares,  that  the  laws  of  Virginia,  of  a  ger; 
ral  nature,  and  not  local  to  that  state,  &c.  shall  be  in  force 
until  altered  or  repealed  by  the  general  assembly, 
must  therefore  be  manifest,  that  the  common  law  of 
England  respecting  aliens  is  in  force  in  this  common- 
wealth, in  as  much  as  no  law  of  Virginia  or  this  state 
"*  has  changed,  repealed,  or  altered,  this  principle  of  the 
common  law.  The  constitution  and  laws  of  the  United 
t  States  ;  a  long  train  of  acts  of  the  Virginia  legislature  ; 
also  the  acts  of  the  general  assembly  of  this  common- 
wealth, clearly  evince  that  the  government  of  the  union, 
Virginia,  and  this  state,  have  considered  the  common 
law  of  England  respecting  aliens  as  being  in  force,  and 
that  all  foreigners  are  deemed  aliens,  except  such  as  have 
or  shall  become  naturalized. Decree  reversed. 


yunt  Vh.  COMB'S  vs.  SLAUGHTER. 

Opinion  or  the  Court. — The  defendant  having 
See  cafe.  challenged  the  array  returned  by  the  deputy  sheriff  in 
this  cause,  and  the  array  being  set  aside  and  discharged 
by  the  court,  it  is  deemed  erroneous  to  have  permitted 
any  of  the  jurors  who  were  returned  upon  the  first  array, 
to  be  summoned  and  sworn  upon  the  jury  for  the  trial  of 
the  cause. Judgment  reversed. 
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READING  vs.  HOLTON.  oa,hr  ioO. 

Y  the  Court. — In  rendering  judgment  On  motion     See  cafe# 
-    on  behalf  of  a  security  against  his  principal,  in  pur-    A&s  of  t  ^ 

suance  of  the  "  act  to  empower  securities  to  recover  da-  i798,ch.  iz,P°. 

mages  in  a  summary  way,"    it  is  not  necessary  for  the  37.  *  Brad.  37. 

record  to  shew  the  evidence  upon  which  the  court  acted.  ^ 

But  the  law  does  not  authorise  a  judgment  for  interest  ^  ",    j0WJ* 

accruing  subsequent  to  the  paying  of  the  money  by  the  kms,f>eft. 

security. Judgment  reversed. 


B 


GAY  vs.  CALDWELL.  oad>er  utb. , 

CALDWELL,  in  September  1800,  being  about  to  it  is  not  ne- 
erect  a  mill  in  Woodford,  applied  to  the  court  of  that  ce®*y  that  if 
county  and  procured  a  writ  of  ad  quod  damnum.  The  re™rd  tj^"^ 
jurors  returned  their  inquest  to  the  October  court  in  jurors  holding 
said  year,  and  the  court  then  gave  leave  to  erect  the  a"  inqueft  were 
mill.  But  the  sheriff  omitted  to  endorse  any  return  on  j-,*^6  t0 
the  writ  of  ad  quod  damnum.  If  in  faft  any 

A  writ  of  error  was  sued  out  by  Gay.  oi   them  were 

At  the  county  court  for  Woodford  held  in  May  1805,  Steqfeff 
and  during  the  pendency  of  the  writ  of  error  in  this  court,  tioned  by  fpeci- 
and  after  the  term  of  service  of  the  sheriff  of  1 800  had  al  Plea  5  °r  an 
expired,  Harman  Bowmar,  the  deputy  sheriff  who  then  e^Anfaa.  ° 
acted,  obtained  leave  to  insert  his  return  on  said  writ,  a  record  may 
u  it  appearing  to  the  court  that  the  return  was  omitted  be-amended  af- 
by  mistake,"  and  then  made  bis  return  thereon.  This  ^  *( "„„," 
proceeding  was  brought  up  by  certiorari.  The  follow-  where  there  ia 
ing  opinion  will  shqvr  the  other  points  made  in  the  any  thi"8  to  *• 
aeause.  wndb'- 
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Gay  jjy  the  Court. — The  errors  alleged,roay  be  comprlz- 

Caidwell.    ed  under  the  following:    1st,  It  does  not  appear  from  the 

record  that  the  jurors  were  fit  persons  or  freeholders — 

Aftenftper    2nd,  That  there  is  no  legal  and  proper  return  by  the  she - 

a  return  on    a  r*ff°f the  writ  oi  ad  qvod  damnum — 3rd,  The  writ  should 

writ  of  ad  quod  have  been  executed  and  returned  by  the  sheriff,  and  not 

damnum,  fever?.],  by  a  deputy. 

wasout  of  office6  ®n  tne  first,  it  may  be  observed,  that  although  the  law 
there  being  the  requires  that  the  jurors  should  be  fit  persons  or  free- 
lnqueft  toamend  holders,  yet  it  does  not  require  that  it  should  appear  on 
A  deputy  fhe-  tne  ^ace  °^  ^ie  record.  This  may  be  assimilated  to  the 
riffmay  execute  case  of  a  grand  juror,  whom  the  law  formerly  required 
a  wnt  of  ad  %ued  to  be  a  freeholder  ;  it  was  never  deemed  necessary  that 
It  during  the  1$  should  so  appear  on  the  face  of  the  record  ;  and  if  ex- 
pendency  of  a  ception  was  made,  it  was  done  by  plea  refering  to  the 
caufe   in     the  particular    juror  or   jurors  by  name.     In    cases  of  this 

court  of  appeals  ,  .      ,  .         11,1  •  1  ■  r     •  1 

the  record  be  a-  kind  Jt  should  be  assigned  as  an  error,  rerermg  in  the 

mended  fo  as  to  same  manner. 

cure  the   error      ^  to  fae  second,  great  doubt  existed  as  to  the  leoa- 

affigned,  thede*  ..  r,  1         /•  1  i        •  •  •       i  1 

fendant  in  error  nty  °*  the  return  ;  but  from  the  authorities  cited,  amend- 
ftouid  pay  the  ments  are  permitted  wherever  there  is  any  thing  to  amend 
coftg.  by,  an(j  tjje   inquisition  taken  and  returned  is  certainly 

equal  to  a  memorandum  ;  which  has  been  deemed  suf- 
ficient :  therefore  so  many  of  the  errors  as  relates  to 
this  point  are  overruled. 

As  to  the  third,  the  case  of  Wroe  vs.  Harris,  2  Wash* 
126,  and  the  case  of  Noel  vs.  Sale,  1  Call.  495,  decide 
against  this  error. 

The  order  of  the  county  court  must  be  affirmed ;  but 
as  the  amendment  of  the  return,  has  taken  place  pending 
this  suit,  the  defendant  should  pay  the  costs. 


OBcberxlth.  SCOTT  vs..  CURD. 

See  cafe.  By  the  Court. — This  is  an  action  of  debt.     One    of 

See    5  Bac  the  errors  assigned,  is,  that  profert  was  not   made  of  the 

(Guil.ed.)43a>  writing  on  which  the  action  is  founded.     As  thisjudg- 

p.  24,  §  aS,  1  ment  was  taken  by  default,  the  omission  must  be  fatal.* 

Brad.  226,  afts      Judgment  reversed. 

of  1799, ch.  a^> 

h  7>  P'  'S^»  *  There  had  not  been  an  inquiry  of  damages  in  the  cafe.a 
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SHIPP    VS.    DAVIS.  OFtoberzyd. 

AN   attachment  was   obtained  from  a  justice  of  the   Ac ..  chmenc— 
peace  by  Davis  against  Shi  pp.     It  stated,   "  TThat  the  fee  cafe 
said  John  Shipp  hath  privately  removed  himseli  but  o       ,     „- 
this  county  ;  or  so  absconds  and   conceals  himself  hru  P.  124,  §5,  t 

2  ordinary  process  of  law  cannot  be  served  on  him."        Bvad-  357* 

A  judgment  was  given  on  this  attachment  for  the 
plaintiff.  Shipp  brought  this  writ  of  error  to  reverse 
that  judgment. 

Opinion  of  the  Court. — It  is  assigned  as  error, 
that  "  the  complaint  on  \yhieh-the  attachment  is  found- 
ed is  illegal  and  does  not  pursue  the  act  of  assembly,  in 
as  much  as  it  is  not  positive,  but  alternative— not  alleg- 
ing positively,  either  that  the  defendant  below  was  mov- 
ing out  of  the  county  privately,  or  that  he  so  absconded 
and  concealed  himself  that  the  ordinary  process  oi  law 
could  not  be  served  upon  him."  This  seems  to  he  a  ma- 
terial defect,  and  on  the  authority  of  the  case  Cooper  vsi 
Logan  (a),  and  some  others  decided  in  this  court,  the  fj£\  p°^be' 
attachment  ought  to  have  been  quashed."  3ao.3'    '* 

Judgment  reversed.* 

*  See  the  next  cafe;  alfo  the   cafe   of   M" Daniel -vs.  Sappineton,    toft, 
and  the  cafes  there  cited. 


MEGGS  vSi  SHAFFER.  fatffcijS 

AN  attachment  was  sued  out  by  Shaffer  against  Meggs  A  lea 
as  an  absconding  debtor,  which  was  returnable  to  the  attachment 
May  term  1804,  of  the  Mercer  circuit  court;  and  fur-  the  defendant 
ther  directed  the  sheriff  to  summon  Arthur  Thompson  £d  notab,"cond» 
as  a  garnishee,  The  sheriff's  return  was  "  Executed  on  *&fi 1  effeft. 
Arthur  Thompson,  no  property  found."  were   not    the 

At  that  term  Meggs  entered  special  bail ;  appeared  I'TT  °* the 

k*.  «»v^„„„  1  1  •  •  1  »       1  r  **  defendant, is  not 

by  attorney,  and  on  his  motion  the  cause  was  remanded  good  after  a  pie* 
to  the  rules.     At   the    May   and    June'  rules  the  cause  tl> tke  aft'l°«i 
was  continued.     At  the    July  rules  the   plaintiff,  by  his 
attorney,  filed  his  declaration  5  the  defendant,  by  his  at- 
torney, put  in  the  plea  of  payment ;  to  which  there  was 
a  replication  and  issue  taken  on  this  plea.     The  record  $ 

of  that  rule  day  then  contains  at  length  the  plea  that  the 
defendant  did  not  abscond,  &c.  and  also  the  plea  that  the 
2iTccts  m  Thompson's  hands  were  not  the  property  of 
he   defendant.     Both  of  these  pleas  were  put  in  without 

K 
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Mkggj  affidavit,  and  by  attorney.  No  further  notice  appears  to 
c    **  be  taken  of  them  in  the  record  :  but  at  the  next  term  the 

same  pleas  are  tiled  in  court,  in  the  same  manner,  to 
which  the  plaintiff  demurred  generally,  and  the  defen- 
dant joined  in  demurrer. 

The  court  sustained  the  demurrer,  and  overruled  the 
pleas:  and  a  jury  being  sworn  to  try  the  issue  joined, 
found  for  the  plaintiff  ;  and  judgment  was  given  accord- 
ingly. Meggs  brought  his  writ  of  error,  and  assigned 
for  error  the  overruling  his  pleas. 

The  Court  affirmed  the  judgment-* 

*  The  reporter  has  heard  this  cafe  cited  by  gentlemen  of  the  bar,  to  prove 
tKat  the  defendant  in  an  attachment  ccutd  not,  after  appearing  and  giving  (pe- 
cial  bail,  pr.t  in  the  plea  that  he  did  not  abfcor.d  :  but  it  appears  to  him  to  de- 
cide onlv  that  this  pka  cannot  beput  in  after  a  jUa  to  the  oB'tsr.,  Fuh  of  the 
fprcial  pleas  tiled  by  the  defendant,  were  pleas  in  abatement  ;  and  came  too 
late  for  the  defendant  to  avail  bimfelf  of  the  benefit  of  them — See  Co-  Lit. 
303,  5  Bac.  Ab.  (Gwil.  ed.)  327,  1  Ibid  26,  Caf.  Tern.  Hardw.  135. 

In  the  cafe  of  Ecc-e  vs.  JVyrkoop  in  the  lupreme  court  for  the  diltrift  of 
Kentucky,  in  March  1789,  that  court  decided  th*t  the  plea  that  the  defendant 
did  not  abfeond,  &c.  wasa  proper  one.  and  might  be  put  in  after  giving  fpecial 
baii-^-See  Muter's  MSS.  Rep. 


mobtrzitb.  LITTELL  vs.  NICHOLS'S   adm'rs. 

It  isthedut  LITTELL,  a  resident  of  Fleming  county,  gave  his- 
of  a  debtor  of  note  in  said  county  to  Robinson,  also  a  resident  of  that 
money  to  feek  COunty,  for  S  150,  payable  at  a  future  day.  Before  the 
toiSmEake0r,a"-  note  became  due,  Litt'ell  removed  to  Montgomery,  and 
ment  of  his  continued  to  reside  there  until  after  the  commencement 
debt,  wheiefo-  0f  this  suit.  Robinson  assigned  the  note,  before  it  was 
found^  ir.a>the  Pavable> io  Nichols,  who  then  was,  and  continued  until 
•late.  his  death,  a  resident  of  Mason  ;  and  his  administrators 

Therefore  the  then  were,  and  still  are  residents  of  that  county. 
fS  °L S *ac-  Suit  was  brought  on  this  note  in  Fleming,  and  the  de- 
ques, and  the  fendant  held  to  bail  in  that  county.  The  money  not 
defendant  may  having  been  in  fact  demanded  there,  nor  atopics  issued 
ibne  hteh"  ■jjjg  against  the  defendant  in  Montgomery.  Littell  gave  spe- 
where  the  ere-  cial  bail,  and  regularly  filed  a  plea  in  abatement  on  the 
ditor  refides,  at  rules,  stating  that  at  the  commencement  of  the  action  he 
the  t.me    the  resident  of  Montgomery  county — that  the  cause  of 

moneybecomes   n"0"1^0™"-  &  J  . '  .  ,    , 

due,    and    not  action  did  not  accrue  to  the  plaintiffs  in  b  leming,  and  that 
where  the  con-  thev   «  \m<\  not  issued  and  had  returned  non  inventus,  a 
traLWXd'f  caPias  against  him  in  the  county  of  Montgomery." 
1796-7,  p.  28,      The  plaintiffs  replied  that  the  cause  of  action  did  accrue 
§7,  iBrad.233  m  Fleming,  on  which  issue  was  joined.      The  facts  be- 
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fore  stated  were  agreed,  and  the  cause  referred  to  the  LlTJ*I'L 
court  without  a  jury.  That  court  gave  judgment  for  m^w, 
the  plaintiff.     A  writ  of  error  was  prosecuted.  adm'rs." 

Littell,  for  plaintiff  in  error.  —This  cause  depends 
upon  the  construction  of  the  seventh  section  of  the  act  of 
1 796-7,  concerning  quarter  session  courts  ;  which  au- 
thorises a  defendant  to.be  held  to  bail  in  the  county 
where  the  cause  of  action  accrues.  In  construing  this 
statute,  we  must  distinguish  between  the  foundation  of 
an  action  and  the  cause  of  actic?h  .  Every  legitimate  con-r 
tract,  and  every  penal  law,  may  be  the  foundation  of  an 
action  ;  but  there  is  no  cause  of  action,  without  a  breach 
of  the  one,  or  a  violation  of  the  other. 

That  the  cause  of  action  accrues  on  the  breach  of  con- 
tract, and  not  by  making  the  contract,  is  conclusively 
exemplified  by  a  familiar  case.  A  promise  is  made  to 
pay  a  sum  of  money  on  the  happening  of  a  contingency  ; 
that  contingency  happens,  and  the  suit  is  brought  more 
than  five  years  after  making  the  contract,  but  within  less 
after  the  happening  of  the  contingency  ;  the  statute  of 
limitations  will  not  bar  the  demand  ;  because  the  cause 
of  action  accrued  within  five  years,  is  the  language  of 
every  judge  before  whom  such  a  case  has  ever  come. 

That  I  am  correct  in  my  position  that  the  breach  of 
contract  is  the  cause  of  action,  I  rely  upon  the  following- 
authorities  :  1  Bac.  Ab.  (Gwil.  ed.)  60— %2  Salk.  669 — ■  , 
Carthew  114,  216—1  Ld.  Raym.  515,  621—1  Com. 
Rep.  205—2  Stra.  719,  867,  1160—2  Ld.  Raym.  795, 
838 — 2  Bl.  Rep.  528,  563,  794,  796—1  Dallas  461 — 3 
Dallas  220 — 3  Lawyer's  Magazine  566.  , 

The  next  question  is,  to  what  place  does  breach  of  con- 
tract attach  ;  or  in  what  county  did  the  breach  take  place  ? 
The  answer  is  obvious  :  in  that  county  where  the  con- 
tract should  have  been  performed — See  1  Bac.  Ab.  (Gwil. 
ed.)  60—2  Salk.  669—1  Salk.  251. 

It  is  too  well  settled  to  be  now  questioned,  that  it  is  the 
duty  of  the  debtor  who  owes  money  to  seek  his  creditor 
wherever  he  may  be  in  the  kingdom,  in  Britain,  (say  in 
the  state,  with  us)  and  pay  the  debt ;  and  if  the  law  has 
made  the  debt  assignable,  as  it  is  in  the  present  case  ;  as 
soon  as  the  debt  is  assigned,  and  notice  given  to  the 
debtor,  the  assignee,  instead  of  the  obligee,  becomes  the 
creditor,  and  is  clothed  with  all  his  rights.  A  payment 
<ar  tender  of  payment  to  the  obligee  after  assignment  and 
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LiTTEtr.      notice,  would  be  a  nullity.     The  residence  of  the  credi- 

Nichols's      tor  's  therefore  the  place  where  the  Law  has  fixed  for  the 

abm'rs.       performance  of  money  contracts,  where  the  parties  have 

not  themselves  fixed  upon  some  ether;  and  a  tender  at 

the  residence  of  the  creditor  would  he  good, 

"When  the  parties  have  made  a  contract  and  left  the 
law  to  fix  the  place  of  performance,  all  the  consequences, 
as  to  place,  attach  to  that  spot,  which  would  have  attached 
to  itif  it  had  been  ascertained  by  their  express  agreement. 

The  cause  of  action  therefore  accrued,  in  this  instance, 
,    in  the  county  of  Mason,  in  which  the  creditor  resided. 

The  British  doctrine  of  venue  is  not  analogous  to  the 
case  in  question  ;  because  the  statute  of  Richard  II,  on 
which  it  is  fourded,  directed  that  all  actions  arising  on 
contract ,  should  be  brought  in  the  county  where  the  com- 
tract  was  made. 

If  there  could  be  any  doubt  on  this  case,  the  maxim  of 
law,  that  statutes  which  go  to  abridge  liberty,  shall  be 
Strictly  construed,  would  aptly  apply  and  decide  it. 

The  cause  was  argued  by  Marshall  for  the  defendant. 
The  reporter  has  not  been  able  to  procure  a  note  ol  his, 
argument.     The  following  was 

The  Opinion  of  the  Court. — In  this  case  it  appears 
that  the  foundation  of  this  action,  that  is,  the  giving  the 
single  bill,  wa^  in  Fleming  county  ;  and  that  the  cause 
of  act? on,  that  is,  the  non-payment  of  the  money,  accru- 
ed in  IV3  ison  county.  That  the  defendant  m  die  court 
below,  when  this  suit  was  commenced,  was  an  inhabitant 
of  Montgomery  county,  arid  that  no  ca/nas  had  issued 
in  the  same  suit  against  the  said  defendant  in  the  said 
count}" ;  nor  was  there  an  endorsement  on  the  writ  issu- 
ed in  this  suit,  c!  '*  no  bail  required  ;"  but,  on  the  con- 
trary, an  encorse. t  en',  requiring  bail ;  which  having  been 
taken  advantage  oi  in  proper  time,  it  is  conceived  that 
the  inferior  court  erred  in  giving  judgment  for  the 
plaintiffs  in  that  court  on  the  case  agreed  ;  in  as  much  as 
it  is  deemed  to  be  the  duty  of  a  debtor  to  seek  his  cre- 
ditor, and  to  make  payment  of  his  debt,  wheresoever  he 
[a)Ch<tmben  ma- -be  lounci  within  the  state  (V),  and  that  the  cause  of 
w.  Winn,  hi  a  etc.  io'i  accrues  in  the  county  where  the  creditor  resides, 
>io.e,/>o/<.  -;ud  ;  ot  where  the  bond,  bill,  or  note,  is  given.  If  a 
debtor  conceives  this  to  be  a  hardship,  he  may  easily 
avoid  it  when  he  executes  the  obligation,  by  making  it 
payable  at  a  particular  place,  as  well  as  on  a  particu'r:- 
day.— —Judgment  reversed. 
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CALDWELL  and  BUSH  vs.  PRICE.  oaober%9tb. 


The  Opinion  of  the  Court. — The  error  assigned  in  a  fuit  a- 
in  this  case,  is,  «  That  the  judgment  is  several  against  E£jS£££ 
Caldwell  and  bail,  without  Palmer,  when  the  writ,  de-  if  tfie  writ  be 
claration  and  obligation  profered  are  joint,  and  not  se-  not  ferved  on 
veral ;  neither  does  any  legal  cause  appear  sufficient  to  ^j^ff^T'en! 
justify  a  several  judgment  on  these  joint  proceedings."    teradifcontinu- 

To  this  it  was  answered,  and  the  record  shews  that  the  ance  as  to  that 
writ  issued  against  both  Palmer  and  Caldwell,  and  thev  on<?  f  Proc(eed 

,     ,      ,°      ,  iii  -  "    co  judgment  a  - 

are  both  declared  against ;  but  that  the  writ  was  execu-  g,inft  rhe  other. 

ted  on  Caldwell  only,  being  returned,  as  to  Palmer,  not     Om'kting  to 

found  ;  the    steps  taken  on  the  rules,  are  against  Cald-  uke ,  any ,ftepli 

.7       i  -1-.     -i     i  •  -    -l  i-i  on  tne  ru'es  a* 

well  and  Bush,  his  appearance   bail,   and  judgment  ac-  gainft  fach  de- 

cordingly.     That  it  would  have  been  error  to  have  ta-  fendant,  is  vir- 

ken  steps  and  a  judgment  against   Palmer,  as  the   writ  t"ally  a  dl,co"- 

r  JO  o  '  tinuance    as   to 

was  not  served  on  him.  him* 

It  seems  to  the  court,  that  if  the  plaintiff  in  the  court 
below  had  entered  a  discontinuance  against  Palmer,  the 
proceedings  would  have  been  legal  and  regular  ;  if  so, 
it  is  conceived  that  the  omission  to  take  any  steps  against 
Palmer,  is  virtually  a  discontinuance  as  to  him,  and  will 
operate  in  law  in  the  same  manner  as  if  a  discontinuance 
had  been  entered.  This  legal  inference  was  ques- 
tioned, on  the  authority  of  that  clause  of  the  act  which 
declares  that  when  two  or  more  persons  are  bound 
jointly  in  any  bond,  and  the  persons  so  bound  shall  re- 
side in  different  counties,  it  shall  be  lawful  for  the  clerk 
of  the  court  where  the  suit  is  brought  against  one  of  the 
obligors,  on  the  request  of  the  plaintiff,  to  issue  a  capias 
against  the  other  obligor,  directed  to  the  sheriff  of  the 
county  where  he  may  reside  (a).  This  is  a  legal  pri-  ,  _ 
yilege  given  to  the  plaintiff  which  he  may  elect  to  use  or  1706-7,  p.  29, 
not,  because  it  can  only  be  done  at  his  request.  But  it  $  10,  1  Brad. 
is  not  perceived  how  the  proceedings  complained  of  are  23+- 
more  injurious  to  the  plaintiffs  than  if  the  judgment  had 
been  joint;  because  in  that  case  it  would  have  been  in 
the  election  of  the  plaintiff  in  the  court  below  to  have  is- 
sued his  execution  to  the  county  in  which  either  Cald- 
well or  Palmer  resided  ;  and  if  he  had  issued  it  to  the 
county  in  which  Caldwell  resides,  the  whole  debt  might 
legally  have  been  levied  off  his  estate.  If  Caldwell 
was  only  Palmer's  security  or  co-obligor^  this  judgment 
would  have  been  sufficient  to  recover  a  judgment  against 
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Caldwell  &c  him,  either  for  the  whole  sum,  or  for  his  proportion  ; 
Prick  anc^  $  Palmer  was  then  solvent,  and  has  since  become 
insolvent,  the  delay  may  be  attributed  to  the  plaintiffs  in 
error  ;  because  if  the  judgment  had  been  satisfied  by 
Caldwell,  he  might  have  pursued  the  proper  remedy, 
against  Palmer  immediately Judgment  affirmed. 


Ntwmbtrifi.  HAWTHORN  its.  ROBERTS,  &c. 

Set-off— fee  By  the  Court. — The  judgment  set-off  having  been 
«fe.  obtained  and  assigned  after  this  suit  had  been  commence 

Afts  of  1-96-7  ^)ws  not  a  mutua*  debt  subsisting  at  the  time  the  suit 
P,  29,  §  9,  1  was  brought ;  and  according  to  the  principle  established 
Brad.  233.        m  the  ease  Caldwell  vs.  Grundy  (■«),  was  not  pleadable 

(a)  Pr  Dec  as  a  set"°^>  nor  sh°uld  it  have  been  permitted  to  be  gir 
364.  ven  in  evidence. -Judgment  reversed. 


KEY  vs.  MATSON. 


An  entry  for  MATSON  was  the  complainant  below,  and  claimed 
land  cannot  be  under  the  following  entry:  u  February  4th  1783,  Ri- 
fupported,  un-  chard  Masterson,  assignee,  enters  200  acres  of  land  on  • 
forne^ec/"  two  treasury  warrants  No.  201  and  1 77,  lying  on  the 
which  was  no-  waters  of  Huston's  fork — beginning  at  Mordecai  Hord's 
torious ;  or  be-  north  corner  on  Kennedy's  line,  and  running  northward- 
bcfore  the°con-  ty  w"Itn  Kennedy's  line  to  Cowan's  line,  and  thence  along 
flitting  entry  said  line  to  his  north-west  corner,  and  thence  westward- 
was  made  5  or  ].-  to  adjoin  Townsend's  line,  and  thence  south  along 
bribed  "in"  the  n^s  l°me  to  Fleming's  and  Field's  line,  and  along  Field's 
entry  that  it  line  so  far  as  to  include  the  quantity." 
could  have  been  Copies  of  the  entries  and  surveys  called  for  were  filed, 
tainly  found'by  anc*  a  connection  of  them  made  out.  But  there  was  no 
ufing  reafonable  proof  in  the  cause  of  the  notoriety  of  the  objects  called 
endeavours ;  or  for  m  tnose  entries,  except  the  names  of  the  water 
thofeconverfant  courses,  nor  was  there  any  proof  of  the  notoriety  of  the 

iu  its  vicinity,     surveys. 

.The  '1'(;re  Key  relied  upon  his  elder  patent.  The  inferior  court 
veys  or  mart-  decreed  in  favor  of  Matson.  Key  appealed  ;  and  at  the 
ing  cf  lines  and  April  term  1 805,  of  this  court,  the  following  opinion 
corners,  ought  was  delivered  : 

not  to  be  taken         r        1  •  •     tr  1  liri  •        1 

as  evidence  that       *n  t-llb  suit  ^e.v>  wno  was  t'le  defendant  in  the  court 
iliey  had  a  fuf-  below,  depends  on  his   having  the  eldest  grant ;  so  that 
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the  decision  must  turn  entirely  on  Richard  Masterson's         *■" 
entry,  of  which  Matson  is  the  assignee.     As  this  is  a     Matson. 
case  of  considerable  expectation,  it  may  be  proper  to 
premise,  that  it  is  a  well  established  doctrine,  that  an  J3»JJH£ 
entry  for  land  cannot  be  supported  unless  it   calls  tor  port   an   entry 
some  object  which  was  notorious  at  or  about  the  time  it  calling  for  them 
was  made,  or  which  is   so  described  that  it  could  have  ^^J^ 
been  easily  and  certainly  found  by  using  reasonable  en-  fequent   entry> 
deavors,  or  by  inquiring  of  those  who  were  conversant  in  muft  be  proved 

•  -••*■  to  pofl'efs  aoto- 

its  vicinity.  _  rJy.     M    it 

Masterson  s  entry  is  made  on  Huston  s  iork  Qa  water  mua  be  fl,ewil 
course  of  no  great  extent)  and  calls  for  the  corners  or  that  the  entry 
lines  of  a  considerable  number  of  other  claims  ;  and  it  "J*JJJ  •$£ 
appears  that  all  ol  them  had  been  surveyed  shortly  be-  wag  valiJ)  and 
fore  the  entry  under  consideration  was  made;  except  the  furvey  made 
one  which  was  not  surveyed  until  a  considerable  time  af-  &™™J  int£™~_ 
terwards.  But  the  entry  does  not  express  whether  the  t0;  orfuchfub- 
entries  or  surveys  on  those  claims  were  intended  by  the  fequent  entry- 
locator  ;  and  further,  it  calls  for  Townsend's  line,  and  ""^  be  fuP- 
only  a  line  of  Oswald  Town's  is  shewn ;  moreover  it  It  5*  ;mma. 
calls  for  Kennedy's  line,  and  it  appears  that  there  were  terial  whether 
three  distinct  claims  in  the  vicinity  in  that  name,  two  of  j"uch  fur*ey^„as 

,.,.  ..  _.  ,  _,         J   ,  ,         .  been  made  one 

which,  from  Masterson  s  or  Matson  s  own  shewing,  were  year  oroniy  ons 

meant  to  be  adjoined.     Therefore  it  seems  to  this  court  day. 

that  the   entry  must   fail  for  the  want  of  precision  :   at      See  notes  to 

,  ,  i  .  i  i  it    i  •  this  caie. 

least  it  should  have  been  shewn  that  all  those  entries  were 
such  as  the  law  requires ;  and  that  any  surveys  which 
had  been  made  on  them,  were  in  conformity  thereto  j 
which  has  not  been  attempted.  Indeed,  if  the  claims 
called  for,  or  any  of  them,  had  been  surveyed  twelve 
months,  and  consequently  were  of  record,  and  copies  of 
them  could  have  been  procured,  perhaps  they  may  be 
considered  as  prima  facia  evidence  that  the  surveys  were 
notorious,  even  although  they  dosnot  contain  description. 

But  it  is  sufficient  in  the  present  case  to  observe,  that 
the  mere  making  of  surveys,  or  marking  the  lines  and  cor- 
ners of  survej^s,  ought  not  to  be  taken  as  evidence  that 
they  had  a  sufficient  degree  of  notoriety  ;  and  in  this 
case  it  is  not  certain,  or  probable,  that  if  Key  had  ex- 
pended the  whole  of  the  then  value  of  the  400  acres  of 
land  in  contest,  that  he  could  have  discovered  the  situa- 
tion of  the  claims  called  for  in  Masterson's  entry. 

These  considerations  render  it  un  lecessary  to  examine 
how  far  this  or  any  other  court  has  been  of  opinion  that 
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Key         the  calling  for  the  lines  or  corners  of  a  survey  not  of  re- 
Mats'cn.      cord,  shall  be  regarded  (a)  ;  because  it  must  be  confes- 
sed, that  to  disregard  such  inadvertent  decisions,  if  any 
(a)   Sinclair  SUch  there  be,  is  much  more  proper  than  to  contravene  a 
HueheVo?2^0",  8"enera^  pi'incipie,  which  is  indubitably  well  founded,  and 
the  numerous  decisions  thereon  ;  therefore,  for  this  rea-' 
son  the  decree  under  consideration  must  be  reversed. 

A  re-hearing  was  mo.ved  for  and  obtained  on  the  fol- 
lowing assignment  of  errors  : 

1st.  The  court  has  decided  ihat  an  entry  dependant" 
upon  a  survey  not  made  three  months,  is  void  ;  whereas,- 
according  to  law  and  iormer  decisions,  such  an  entry 
ought  to  have  been  valid. 

2nd.  The  court  has  decided  that  the  calls  of  Master- 
son's  entry  for  Townsend's  line  and  Kennedv's  line,  are 
uncertain,  and  ought  to  be  rejected  ;  whereas  these  calls 
are  good,  and  if  not,  without  them  the  entry  ought  to  be 
supported. 

3rd.  The  court  has  applied  to  a  call  for  a  survey  the 
doctrine  of  notoriety,  which  it  ought  not ;  a  survey  be- 
ing in  its  nature  incapable,  in  general,  of  acquiring  noto- 
riety, and  the  reference  to  the  survey  pointing  out  to  a 
subsequent  adventurer  the  necessary  means  of  informa- 
tion. 

4thi  The  court  has  taken  a  distinction  between  an  en* 
try  dependant  upon  a  survey  made  under  twelve  months, 
and  one  made  after  the  expiration  of  a  year  ;  whereas^ 
in  law  and  reason,  no  such  distinction  exists. 

5th.  The  court  has  decided  that  a  call  for  a  survey  not 
made  a  year,  is  prima  facia  bad  ;  whereas,  in  law,  it  is 
prima  facia  good. 

The  cause  was  again  argued,  and  the  following  opini- 
on given  : 

By  the  Court. — This  cause  was  first  argued  at  the 
spring  term  1804  ;  and  by  the  direction  of  the  court,  it 
was  re-argued  at  the  spring  term  1805,  and  also  decided  ; 
and  on  a  motion  of  the  appellee  then  made,  it  has  again 
been  re-argued,  or  re-heard,  at  the  present  term.  After 
the  fullest  investigation,  the  court  cannot  discover  that 
the  decree  it  has  pronounced  is  erroneous,  nor  the  opi- 
nion by  which  it  was  accompanied.  The  decision  is 
founded  on  a  principle  which  had  been  long  settled  and 
very  frequently  applied  in  adjudicating  on  claims  to  land. 
This  principle  is  still   conceived  to  be  of  such  extensive 


FALL  TERM,  1806.  nl 

importance,  that  the  court  thinks  proper  again  to  repeat  Key 
it  and  explain  it.  The  principle  alluded  to,  is,  that  an  Matson^ 
entry  for  land  cannot  be  supported,  unless  it  calls  for 
some  object  which  was  notorious  or  became  notorious 
before  the  conflicting  entry  was  made,*  or  which  is  so 
described  in  the  entry  that  it  could  have  been  easily  and 
certainly  found  by  using  reasonable  endeavors,  or  by  in- 
quiry of  those  who  wert-  conversant  in  its  vicinity.  The 
land  law  requires  that  "  the  party  owning  a  land  warrant 
shall  direct  the  location  thereof  so  specially  and  pre- 
cisely as  that  others  may  be  enabled,  with  certainty,  to 
locate  other  warrants  on  the  adjacent  residuum." 

This  requisition  is  positive  and  unequivocal,  and  is 
indispensable  to  a  valid  entry.  Literally  taken,  it  re- 
quires such  a  description  as  will  point  out,  with  certain- 
ty^ the  quantity,  situation  and  form  of  the  land,  at  least 
to  a  common  intent.  But  the  court  considering  that, 
From  the  nature  of  the  case,  such  a  description  cannot 
possibly  be  given,  without  calling  for  some  object  which 
was  well  known  to  the  greater  number  of  those  who  were 
conveisant  in  its  vicinity,  has  uniformly  adjudged  that 
where  the  description  contained  in  an  entry  is  defective, 
if  the  immediate  object  called  for,  had  the  degree  of  no- 
toriety which  has  been  mentioned,  that  the  obvious  in- 
tention of  that  clause  of  the  land  law  had  been  com- 
plied with  ;  and  that  this  doctrine  is  a  necessary  deduc- 
tion from  it. 

But  it  was  urged  by  the  counsel  for  the  appellee,  that 
the  entry  under  which  he  claims,  calls  for  the  corners  or 
lines  of  several  surveys  which  had  previously  been  made  ; 
and  although  they  were  not  of  record,  and  might  have 
been  abandoned  by  their  owners,  as  being  made  contra- 
ry to  entry,  or  altered  by  the  surveyor  so  as  to  be  more 
conformable  to  law  ;  yet  as  they  had  been  made  by  the 
officers  of  government,  their  notoriety  ought  to  be  pre- 
sumed, until  the  contrary  is  proven  :  and  moreover, 
that  sufficient  information  might  have  been  had  from  the 
deputy  surveyors  and  their  usual  attendants.  It  might 
be  observed,  that  as  it  is  not  certain,  or  even  probable, 
that  the  plats  and  certificates  of  any  of  those  surveys  had 
been  returned  to  the  surveyor's  office,  it  may  be  asked, 
how  other  persons  could  be  informed  who  were  the  de- 


*  See  Craig  -vs.  Baker,  peft,  in  which  it   :s  decided  that  the  objefts 

lid  fgr,  mult  lie  notorious  at  the  date  cf  the  entry  calling  for  them. 

L 


' 
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Key  puties  who  made  the  surveys,  and  who  were  their  atten* 
Mats'on.  dants  ?  But  if  by  accident  this  information  had  been 
obtained,  as  it  is  not  shewn  that  any  of  the  survejs  had 
been  made  conformably  to  entry,  is  it  certain  that  those 
persons  could  or  would,  after  having  left  the  ground, 
furnish  such  directions  as  would  lead  others  thereto  ? 
It  is  however  only  necessary  to  state,  that  the  land  law 
does  not  expressly,  or  by  implication,  require  subsequent 
locators  to  discover  any  thing  which  is  not  described  in 
an  entry,  or  well  known  in  the  vicinity  ;  and  it  would  be 
highly  unreasonable  to  make  it  necessary  for  the  owner 
of  a  land  warrant  to  travel  into  different  parts  of  the 
country  in  quest  of  information  to  enable  him  to  locate  it 
_  with  certainty  on  vacant  land.     There  are  some  objects 

Bodfoj&c.fojl.  which  ought  to  be  presumed  to  be  generally  known, 
without  special  proof  that  they  are  so  ;  but  marked  cor- 
ners or  lines  are  very  far  from  being  of  that  kind. 

It  was  also  urged  by  the  counsel  for  the  appellee,  that 

{a)  Hughes az.  m  tne  cases  Sinclair  vs.  Singleton  («),  and  Kennedy 
vs.  Payne  (&),  this  court  has  decided,  that  an  entry  which 

(  )  Ante,  10.  caj[s  to  adjoin  the  line  of  a  survey,  is  valid.  As  to  the 
case  Sinclair  vs.  Singleton,  an  interlocutory  decree  was 
pronounced,  whilst  die  court  had  original  jurisdiction  ; 
and  the  exhibits  therein  were  shortly  afterwards,  by  au- 
thority of  law,  removed  to  the  office  of  the  clerk  of  one  I 
of  the  district  courts,  and  this  court  has  not  the  opportu- 
nity of  examining  how  far  that  case  is  in  point  :  but  ad- 
mitting it  to  be  strictlv  so,  it  would  be  much  more  pro- 
per to  disregard  one  decision,  than  to  contravene  a  ge- 
neral principle  which  indubitably  results  from  the  land 
law,  and  the  numerous  decisions  which  have  been  foun- 
ded thereon.  And  in  the  case  Kennedy  vs.  Payne,  no 
error  was  assigned  to  authorise  the  court  to  regard  that 
circumstance. 

It  may  not  be  improper  to  add,  that  there  is  a  general 
principle,  which  prevails  both  at  law  and  in  chancery — - 
every  plaintiff  or  complainant  must  shew  a  good  title  or 
claim,  before  he  can  prevail  in  his  suit ;  and  in  support- 
ing an  entry  for  land,  the  only  apparent  exception  to  this 
principle  which  occurs  to  the  court,  is,  when  an  object 
which  fits  the  call  in  an  entry  is  shewn,  the  entry  ought 
to  be  sustained,  unless  the  opposite  party  can  shew  ano- 
ther object  which  does  as  well  or  better  fit  the  call  ;  and 
this  depends  on  another  general  principle— that  he  who 
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holds  the    affirmative,  must  prove   it :    which  seems  to         KeY 
render  the  distinction  between  calls  which  prima  facia      m^tson. 
appear  to  be  good,  and  any  other  calls  in  an  entry,  which 
are  not  insensible  or  repugnant,  of  but  little  consequence. 

But  it  is  further  urged  by  the  counsel  for  the  appellee, 
that  generally  the  corners  and  lines  of  surveys,  however 
old  they  may  be,  are  not  actually  notorious  ;  and  there- 
fore that  calls  for  them  in  entries,  should  not  be  brought 
to  that  test ;  but  should  be  considered  as  having  legal 
notoriety,  or  to  be  matters  en  pais.  It  is  believed,  that, 
generally,  certificates  of  survey  are  destitute  of  such  de- 
scription as  Avould  constitute  legal  entries.  But  this  on- 
ly shews  that  where  surveys  are  made  contrary  to  entry, 
or  on  vague  entries,  and  also  lack  both  description  and 
notoriety,  calling  for  them  in  entries  must  be  as  fatal  as 
calling  to  adjoin  vague  entries  :  and  for  the  same  rea- 
sons. It  may  be  true,  that  grants  obtained  on  such  sur- 
veys, if  the  lands  can  be  identified,  will  hold  them  against 
all  entries  made  subsequent  to  their  dates ;  because 
good  policy  demands  that  it  should  be  so  ;  and  the  land 
law  does  not  authorise  warrants  to  be  located  on  lands 
held  by  legal  titles  ;  and  yet  it  will  not  follow,  that  en- 
tries which  call  to  adjoin  such  lands  -do  contain  the  re- 
quisites of  good  entries,  unless  they  had  previously  be- 
came notorious  :  and  hence  it  appears,  that  the  distinc- 
tion between  the  calls  in  entries,  for  surveys  which  had 
been  made  twelve  months,  three  months,  one  month,  or 
one  day,  is  not  material,  unless  that  as  they  progress  in 
age,  perhaps  they  may  more  easily  be  discovered. 

Decree  reversed.* 

*  See  the  following  cafes  relative  to  the  do&rine  of  entries  calling  for  fur., 
veys  :  Tandy  vs,  Bledfoe,  Pr(  Dec. 231,  Robinfon  vs.  Morgan,  Ibid  274,  Moore 
vs.  Whitledgt  and  Reno,  poft,  Refpafi  a"d  Melton  vs.  Arnold,  pofl, 

Cartnvrigbt  vs.  Collier,  pofl,  Ward  and  Kenton  vs.  Lee,  ajjignee  of  Young, 

fall  term  1808,  Evans's  beirs  and  others  vs.  Manjon's  ex'rs.  fall  term  1808,  and 
M' Nay's  heirs  vs.Gallatvay,  fall  term   1809, 

The  fame  point  occurred  in  the  cafes  or  Marjhall  vs.  Kellefs  heirs,  and 
Cleland's  heirs  vs.  ffeadcr's  devifee,  fall  term  1808,  and  in  the  cafe  of  Payton 
vs.  Goodlet,  fpring  term  1809  ;  but  it  is  more  fully  considered  in  the  other 
cafes  cited. 


/ 
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GANO  vs.  SLAUGHTER. 

In  declaring  THE  following  opinion  of  the  court  was  delivered  ai 
in  the  name  of  the  last  term  : — This  suit  was  instituted  by  Slaughter,  in 
an  affignee  on  a  his  own  name,  as  assignee  of  Hubbard,  assignee  of  Mor- 
faeceffary  to  "e-  ton  »  an<^  tne  principal  objection  to  it,  is,  that  the  plain- 
fer  to  the  aft  of  tiff  in  his  declaration  has  not  referred  to  the  act  of  assem- 
afl'embly  autiio-  bly  which  authorises  an  assignee  to  sue  in  his  own, 
fiitnee  to  fue^n  name  (tt)«  On  the  authority  of  the  principle  established 
his  own  name,  in  the  caseof  Todd,  £s?c.  vs.  M,Cle?iaha;i^b'), such  reference 
;  If  a  deciara.  was  necessary  ;  and  the  absence  of  it,  therefore,  is  such 

Hon  be  in  deot,  n*    •  ^i       •      i 

and  the  iudg-  an  error  as  1S  sufficient  to  reverse  the  judgment. 
ment  in  dama-      Upon  an  examination  of  all  the  books   of  precedents 
ges,  it  is  but  a  within  reach  of  the  court,  it  is  found  that  this  principle 
take*"-  and  not  nas  Deen  invariably  adhered  to,  in  all  similar  cases  ;  and 
error.  it  may  not  be  improper  for  this  court  explicitly  to  declare, 

It  is  the  fame  that  they  will  not,  voluntarily,  depart  from  any  principle 
be' in  dehtTnd  or  practice  sanctioned  by  the  sages  of  the  law,  and  im- 
the  execution  in  memorial  usage. 

damages.  a  re-heaving  was  granted,  on  the  motion  of  the  de- 

being  C  for"  kk  fenc^ant  >     aut^  at  tr"s  term  the  following  opinion  deli- 
than  the  judg   vered  : 
ment,  is  not  an      jjy  THE  Court. — On  re-considering  this  cause,  it  is 

error    that   the  •       j  '  ii_  V  A.  '  j  •     •  rj  ■ 

defendant  can  conceived  that  the  former  opinion  ot  this  court  is  errone- 
take  advantage  ous.  That  opinion  was  predicated  upon,  and  influenced 
ot-  by  the  case  of  Todd,  £s?c.  vs.  JSTClenahan.      That  was  a 

not  be  permitted  su^  uPon  an  officer's  bond,  executed  to  the  governor,  for 
to  avail  him-  the  faithful  discharge  of  the  duties  of  his  office  ;  and  the 
felfof  an  error  law  creating  the  office,  declared,  that  the  bond  might  be 

which   is  not  to  i  •      ^i  r    ,1  r        .1  r 

his  iniurv  suea  on  in  the  name  of  the  governor,  tor  the  use  ot  any 

(a)  A&s  of  person  who  might  be  injured  by  a  neglect  of  duty  in  the 
j  fe(.  1798,  ch.  officer  :  and  as  the  bond,  as  well  as  the  right  to  commence 
Erld  P6o   °'  *  tne  slut'  were  authorised  by  the  law  creating  the  office, 

[b)  Pr.  Dec.  and  as  the  suit  must  be  brought  in  the  name  of  the  go- 
s59-  vernor  for  the  time  being,  and  not  in  the  name  of  the  par- 
ty injured,  it  was  adjudged  that  the  law  should  have 
been  referred  to,  it  being  a  special  and  particular  legisla- 
tive provision.  But  the  act  concerning  the  assignment 
of  obligations,  is  a  general  law,  of  which  the  court  is 
bound  to  take  notice,  without  its  being  pleaded  ;  and 
therefore  it  was  not  essentially  necessary  to  state  it  in  the 
declaration  :  or,  to  say  the  most,  this  is  only  a  case  where 
there  is  a  good  cause  of  action,  defectively  set  forth  g 
which  ought  not  to  be  fatal. 
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It  is  also  assigned  as  error,  that  there  is  a  variance  Gano 
between  the  judgment  and  execution — the  judgment  slaughter* 
being  for  1-53  1  4  1-2  debt,  and  1.5  5  11  damages; 
but  the  execution  is  for  1.53  1  4  1-2  damages.  It  has 
been  decided  by  this  court,  that  when  a  judgment  is  en- 
tered for  damages,  and  it  should  have  been  for  debt,  it 
ought  to  be  considered  as  a  clerical  mistake,  which  is 
not  material,  as  the  obligation  and  declaration  will 
shew  the  true  intention  of  the  court ;  and  the  mistake 
cannot  injure  the  defendant.*  The  error  now  com- 
plained of,  is  also  a  mistake  of  the  clerk,  and  the  obliga- 
tion  and  declaration  filed  in  the  suit,  shew  that  it  is  so. 
Moreover  the  error  is  not  injurious  to  the  defendants  in 
the  court  below  ;  the  execution  being  for  a  less  sum  than 
it  might  have  been  issued  for  ;  and  they  should  not  be 
permitted  to  assign  that  for  error  which  is  not  to  their 
disadvantage,  f 

Former  opinion  set  aside,  and  judgment  of  inferior 
court  affirmed 4 

*  So  decided  in  the  cafe  of  Sullivan  vs.  Vanmcter,  this  term— See  alfo 
Churchill  vs.  Rogers,  poji, 

f  Meaux  -us.  Rutgers,  fall  term  1803,  Pr.  Dec.  34.1,  S,  P. 

\  In  the  cafe  of  Lindfey  vs.  Jordan,  fpring  tern  1808,  the  court  gave  a  de- 
eifion  fimilar  to  the  laft  opinion  in  the  above  cafe,  ftating  that  upon  the  autho- 
rity of  it,  and  alfo  upon  principle,  they  were  "  clearly  of  opinion  that  there 
^as  nothing  in  the  errors  afligned  which  ought  to  reverfe  the  judgment." 
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SPRING  TERM,  1807. 

jfrUiitb.  RECTOR  and  CLARKE  vs.  GALE. 

A  fieri  facias  HT^HE  Opinion  of  the  Court. — The  first  error  as-_ 
mot  iffue  for    JL    signed,  states,  "  That  it  appears  on  the  face  of  the 


cannot 


it,  unlefs  a  bond,  that  it  was  taken  for  three  years'  rent,  and  to  re- 
^cenprevioufly  P^ev.V  property  taken  on  a  fieri  facias,  when  no  such 
rendered.  bond  can  be  taken  but  on  a  distress."     Upon  an  inspec- 

__  Anoflkeraift-  tion  of  the  bond,  we  find  the  above  statement  in  the  as- 
rSnt  of  diftrei's  signrnent  of  errors  to  be  correct  ;  and  the  court,  for  this 
for  rent,  is  au .  cause,  would  feel  themselves  bound  to  reverse  the  pro*- 
thonied  to  take  ceedings,  because  there  is  no  law  authorising  a  fieri  fa- 
ritv  fonhe  pay-  cms  to  issue  f°r  tne  collection  of  rent,  unless  a  judgment 
merit  of  the  has  been  previously  rendered,  which  does  not  appear  to 
rent,  in   cafes  have  been  the  case  in  this  instance. 

re^rvltion6  of  ■"  t^ie  court  were  at  liberty  to  presume  that  the  bond 
rent  (hall  have  was  taken  under  a  warrant  of  distress  for  rent,  the  pro- 
been  in  money  ceedings  and  judgment  of  the  inferior  court  could  not  be 

°lt  liouid  sllstained,  for  the  reasons  stated  in  the  second  error  as- 
therefore appear  signed,  to  wit :  "  It  does  not  appear  how  the  rent  was 
from  the  bond  payable."     The  remedy  by  distress  and  sale,  is  a  sura- 

or    record  that  v  1  .T  i  r  ^l 

the  rent  was  re-  niaiT  proceeding,  and  therefore  the  statutory  provisions 
feivedin  money  on  the  subject  ought  to  be  strictly  pursued.      By  the  act 
or  ^a"0*        of  the  Virginia  legislature,  passed  in  1 751  (a),  which  has 
«fi748  ch  io.  noi  Deen  repealed  or  changed  by  any  law  ot  this  state, 
the  officer  acting  under  a  warrant  of  distress,  is  only  au- 
thorised to  take  bond  and  security  for  the  payment  of  the 
rent  in   three  months,  in  cases  in  which  the  reservation 
oi  rent  shall  have  been  made  in  money  or. tobacco.'     In 
this  construction  of  the  act,  the  court  are  not  only  autho- 
rised by  the  act  itself,  but  by  the  former  decision  of  this 
court  in  the  case  of  Williams  vs.  IVall. 

In  this  case  it  does  not  appear  from  the  bond,  or  any 
other  part  of  the  record,  that  the  rent  was  reserved  and, 
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payable  in  either  money  or  tobacco  ;  and  for  this  reason  Ric™>  &c» 
the  court  consider  the  bond,  on  which  the  inferior  court        qJ^ 
.gave  judgment,  as  radically  defective,  and  not  sufficient 
to  authorise  the  judgment  which  has  been  rendered. 
Judgment  reversed. 


LETCHER  vs.  TAYLOR.  ^riiiotL 

By  the  Court. — This  suit  is  founded  on  a  penal  bill  The  ftatutes 
for  the  payment  of  seventy-five  pounds,  in  good  trade,  of  jeofails  do  not 
at  cash  price,  when  demanded,  after  the  twenty-fifth  day  £ure  t.he  oraif- 

__         r  ,  i •         It        i    .      . i  c  fionofa  matter 

ol  December  next  succeeding  the  date  thereof.  without  which 

The  first  error  assigned,  is,  that  there  is  no  allegation  the  plaintiff  has 
in  the  declaration  that  a  demand  was  made  of  the  amount  n.°  caufc  of  ac" 
of  the  sum  which  the  defendant  was  to  discharge  in  jf  thae  be 
good  trade,  on  demand,  at  the  defendant's  place  of  resi-  no  certain  affir- 

dence.  mation  to  make 

The  principle  established  by  the  court  in  the  case  of  traverfable  in  a 
Chambers  vs.  Wiring  is  thought  strictly  applicable  to  this  partnecefiary  to 
case  ;  and  independent  of  the  influence  of  that  case  as  a  .  ?ated  ln  n* 
precedent  established,  the  decision  itself  appears  to  be  a}ter  verdia. 
founded  on  good  reason,  consonant  to  justice,  and  in-  Therefore,  if 
trinsicallv  correct.  property  is  pay- 

m,       rJ         .  .  ,  .  ■,■,  r         •  •    •        i  able  on  demand, 

1  he  first  inquiry  then  is,  whether  aiter  issue  joined  tj,e  declaration 
upon  the  plea  of  tender  and  verdict,  the  Avant  of  the  aver-  mull  aver  a  de- 
ment is  aided  by  the  statutes  of  jeofails  '?  ™a"d  at,the  de" 

Secondly,  whether  such  an  averment  as  is  contained  dence  or  it  is 
in  the  plaintiff's  declaration,  is  cured  by  the  verdict?       fatal. 

As  to  the  first  of  these  points,  though  the  court  are  dis-  .  Thls  0m,f10n 

,  .  ,.,  ,     r     ,      J.    .        °  .  is  not  cured  by 

posed  to  give   a  liberal  and  efficient  construction  to  the  a  plea  of  tender, 

statutes  of  jeofails  («),  yet  from  all  the  authorities  in  the  &e-  and  verdia 

English   books,  the  decisions  of  the  court  of  anneals  in  fot ,  ,  Pla'ntiff; 
xr-  °  •   •     .       .     .,  i  ,  1 *  .  r      (a)  A«s  or 

Virginia  in  similar  cases,  and   a  sound  construction  of  1796-7,  24,  & 

the  statutes  themselves,  we  are  of  opinion  that  they  can-  28, 1  Brad.  226 
not  be  extended  to  embrace  a  case  where  there  appears  Ta<^g°frI799> 
to  be  any  thing  wanting  which  is   essential  to  the  very  r%\ "  ' 
gist  of  the  action  ;  a  matter  omitted  of  such  substance 
that  without  it  the  plaintiff  can  have  no  cause  of  action, 
in  as  much  as  it  has  always  been  deemed  indispensable 
that  the  plaintiff's  declaration  should  contain  such  state- 
ments as   shew  him  entitled  to  a  recovery.     And  such 
palpable  defects  or  omissions  in  points  of  substance,  have 

*  See  note  at  the  snd  of  this  saf«. 
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never   been  adjudged  to  be   aided  by  any  statutes    of 
Taylor,    jeofails  whatever. 

As  to  the  second  point,  the  declaration  in  this  case 
states  a  demand  made  at  the  county  ;  and  it  has  been 
contended,  that  after  verdict  it  must  be  presumed  that 
the  demand  was  proved  to  be  made  at  the  defendant's 
place  of  residence.  But  it  being  a  rule  that  the  allega- 
tion and  proof  should  correspond  ;  the  plaintiff  not  being 
bound  to  prove  any  substantial  fact  not  laid  in  his  decla- 
ration ;  and  there  being  no  traverse  which  the.  defendant 
could  have  made  to  the  declaration,  that  would  have 
brought  this  fact  in  issue  ;  this  presumption  cannot  be 
indulged.  It  cannot  be  presumed  that  a  substantial 
necessary  allegation  has  been  supplied  by  proof  in  such 
case.  It  is  a  sound  rule  in  law,  that  if  there  be  no  cer- 
tain affirmation  to  make  the  declaration  traversable  in  a 
point  necessary  to  be  stated  in  it,  it  is  not  cured  after 
verdict,  because  it  is  a  defect  in  substance.  And  in  this 
case  the  material  requisite  being,  that  a  demand  should 
have  been  made  at  the  defendant's  place  of  residence, 
nothing  less  than  a  positive  traversable  averment  that  it- 
was  there  made,  can  support  the  action,  as  there  are  no 
averments  in  the  declaration  which  would  take  this  out 
of  the  general  rule. Judgment  reversed.* 

*  CHAMBERS  vs.  WINN— Decided  June  1802.  The  importance  of 
this  cafe,  as  a  precedent,  entitles  it  to  a  place  here. 

It  was  rounded  on  a  note,  under  feal,  for  the  payment  of  125  dollars,  in  a 
horfe,  oh  demand.  The  declaration  alleged  a  fpecial  demand  at  the  county  of 
Fayette.  Judgment  was  entered  beletw  on  r.U  d'tcet,  and  a  writ  of  inquiry  exe- 
cuted. It  was  afligned  for  enor,  that  "  there  was  no  legal  demand  at  theufu- 
al  refidence  of  the  defendant,  of  the  property  payable  by  the  note  in  the  decla. 
ration." 

The  Opinion  or  the  Court  was  as  fellows  : — This  fuit  is  founded  on  an 
obligation  for  the  payment,  on  demand,  of  125  dollars,  in  property.  And  th6 
fitft  error  afligned,  is,  (he  declaration  does  not  ftate  that  the  property  was  de- 
manded at  the  defendant's  ulual  place  cf  refidence. 

It  is  an  eftablifhed  dofirine  (unlefs  otherwife  (tip ulated),  that  whenever  pay- 
ment is  to  be  made  in  money,  it  ought  to  be  made  or  tendered  by  the  debtor, 
to  the  creditor  or  his  agent,  if  they  can  be  fcund  in  the  realm  cr  country  where 
the  debt  was  contracted  (a).     One  reafon  for  which,  amongft  others,  muft  be 
>j)  Liitell  <vt.  tnat  reoney  js  eafily  carried    from  one  part  of  a  country  to  another.     Eut  the 
Nichols's  ad'mrs  tranfportation  of  almolt  every  other  kind  of  commodity,  is  much  more  expeniive 
Jure,  66.  and  difficult  ;  fo  that,  in  general,  it  would  be  highly  inconvenient,   both  to  the 

debtor  and  creditor,  that  the  fame  docVme  fhould  be  extended  to  fuch  contract  ; 
in  as  much  as  the  cofts  of  tranfportation,  to  one  cr  both  the  parties,  would,  m 
many  inttancef,  exceed  the  value  of  the  commodity,  and  in  many  inftances  be 
otherwife  very  oppreflive  to  one  or  the  other  of  them. 

Neither  can  the  court  find  that  this  doftrine  concerning  money  compels, 
hss  been  extended  by  other  courts  to  contracts  for  commodities  -.  nor  that  the 
queftion  has  been  generally  decided  en  in  any  way.     1  hereiere  it  feeaisjuftand 
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proper  in  this  caufe,  and  in  the  generality  of  other  cafes  of  the  kind,  that  when- 
ever the  debtor  had  a  known  place  of  refidence  within  the  ftate,  when  the  con- 
tract was  entered  into,  that  application  muft  there  be  made  for  the  commodity, 
and  demanded  of  him  or  his  agent,  if  to  be  found  at  that  place  ;  which  is 
confonanr  to  the  decifion  of  the  court  of  appeals  for  Virginia,  in  the  cafe  of 
Dindrid^e  vs.  Harris,  reported  I   Wafh.  3*8. 

To  this  general  rule,  like  almofl  all  others,  there  will  be  many  exceptions, 
arifing  from  fpecial  contract  j  from  thedebtor  not  having  a  known  place  of  re- 
fidence in  the  ftate,  at  the  time  of  the  contrail  ;  from  afterwards  changing  his 
place  of  refidence  ;  or  from  other  fpecial  circumftances  or  ccnfiderations  which 
will  vary  the  equity  of  the  rule. 

For  example,  when  a  contract  is  for  fuch  commodities  as  by  law  are  fubje£t« 
ed  to  be  infpefled  at  a  public  ware  houfe,  it  may  be  implied  that  they  are  to  be 
received  by  the  purchaler  at  fome  ware-houfe  where  he  ufually  receives  them. 
Or  when  the  contract  is  for  commodities  to  be  confumed  by  the  purchafer  in 
a  town,  or  to  be  exported  from  thence  as  merchandife,  it  may  be  implied  than 
they  are  to  be  delivered  there,  if  from  the  general  cuftom  of  the  place  it  ought 
to  be  expected. 

And  it  may  be  neceffliry  to  add,  that  when  any  of  them  are  relied  on  in  a 
fuit,  they  ought  to  be  fet  forth  in  the  declaration,  replication,  or  afiignmentof 
breaches.— —Judgment  reverfed. 


Chambers 
vs. 

W "inn. 


LITTELL 


vs. 


HORD.* 


By  the  Court. — This  was  an  action  of  debt,  on  a 
single  bill,  under  seal,  brought  in  the  inferior  court  by 
the  present  defendant,  as  assignee,  against  the  present 
plaintiff :  and  the  defendant  in  that  court  pleaded  two 
pleas,  in  which  he  stated,  that  the  assignments  of  the 
writing  were  made  upon  usurious  agreements  («),  en- 
tered into  between  the  assignors  and  assignees.  To 
these  pleas  demurrers  were  filed,-  and  judgment  render- 
ed sustaining  the  demurrers. 

The  first  and  second  errors  assigned  may  be  examined 
together,  the  same  considerations  being  equally  applica- 
ble to  each,  and  both  calculated  to  bring  the  propriety  of 
the  judgment  of  the  inferior  court,  upon  the  case  as  above 
stated,  before  this  court. 

Before  the  court  will  permit  a  demurrer  to  operate  as 
a  confession  of  the  allegations  of  the  opposite  party,  so 
as  to  affect  the  interest  of  the  party  demurring,  it  must 
appear  that  the  matter  pleaded  was  legally  pleadable,  and 
has  been  set  forth  in  due  form  (b). 

The  first  inquiry,  therefore,  is,  can  the  obligor  in  a 
bond  or  other  writing  under  seal,  take  advantage  of  the 
usury  practised  by  the  assignees  upon  the  assignor  in  ob- 
taining the  assignment  ?    The  statute  against  usury  was 

'  The  following  cafes  were  cited  and  relied  upon  in  argument  by  the  piain- 
iffin  error  :    1  L,d,  Raym.  87— 1  Salk.  5,  mo— 3  Salk.  64—  I  Stra.  517. 

M 


April  7.0th. 

A  demurrer 
is  a  confelTion 
of  thofe  matters 
only  which  are 
legally  pleada- 
ble &  have  been 
fet  fcrth  in  due 
form. 

The  obligor 
cannot  take  ad- 
vantage of  art 
u  furious  con- 
tract between 
the  obligee  and 
his  affignee. 

3  Cranch  180.' 

(a)  Acts  of 
1  fef.  179S,  ch. 

39'    P-    75.  r 
Brad.      75, 


(i)Ld.Raym. 
18,1056,  1553 
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Littelje.  certainly  provided  to  prevent  the  necessitous  from  being 
Moth  overreached  and  oppressed  by  those  who  might  be  un- 
feeling and  unjust  enough  to  take  advantage  of  their  si- 
tuation ;  the  law  emphatically  made  for  the  benefit  and 
protection  of  the  borrower,  and  therefore  the  maxim 
'*  iritis  qius  remmciare  potest  juri  pro  seipso  introducto" 
well  applies.  Were  the  court  to  permit  the  obligor  in 
this  case  to  plead  the  statute  of  usury,  it  would,  in  effect, 
be  compelling  the  assignor,  who  is  not  a  party  in  the 
cause,  to  take  advantage  of  a  transaction  which,  were  he 
in  court,  he  might  refuse  to  do,  and,  on  the  contrary 
might  expressly  sanction. 

However  unfair  and  usurious  the  contracts  between 
the  assignors  and  assignees  may  have  been,  the  obligor 
could  not  have  been  injured  by  them  ;  payment  to  the 
holder  of  the  writing  under  a  regular  assignment  to  him, 

•  -x%J,7/nirch  wou^  have  been  a  complete  discharge  of  the  obligation(a)  ; 

Coamnn'iex'r]'  anc^  tne  VanV  injured  by  the  usurious  contract,  would 
have  been  left  to  his  remedy  against  the  person  who  had 
practised  the  usury.  The  pleas  only  contain  matters 
inter  alias  acta,  of  which  the  obligor  could  not  avail 
himself,  and  therefore  the  inferior  court  decided  proper- 
ly in  sustaining  the  demurrers. Judgment  affirmed.* 

*  The  latter  part  of  the  decifion  in  this  taufe  is  omitted,  the  point  noticed 
therein  having  been  more  fully  confidered  and  more  explicitly  laid  down  in  the 
ca  fe  o  t  Tuti  I  -us  Moore,  fo/l. 

The  principle  on  which  the  former  part  of  the  ^ecifion  war  given,  was  re- 
cpnficiered  and  approved  in  the  cale  of  Someyvilie,  &c.  -vs.  Infant,  and  in  the 
Xafe  of  Bdi  vs,  A'icich's  adits' r.  this  term. 


^\!^cik.  TAYLOR  vs.  KINCAID,  &c. 

An  entry  the  . 

descriptive  call  1  he  Opinion  of  the  Court. — In  this  case  the  ap- 
• t  which  was  pellant  claims  the  land  in  dispute  by  virtue  of  his  elder 
\^°Ul  "rt'6!*  patent;  and  the  appellees  claim  it  by  virtue  of  an  entry 

irom  Leelbnrg'     I  '  J  '  «.■»,.  •         1  r 

whenint.athe  made  on  the  19th  day  of  May  1780,  in  the  name  of 
objeft  called  for  Reuben  Young,  for  five  hundred  acres,  which  is  in  the 
hey  "lid'^in  following  words,  to  wit :  "  Reuben  Young  enters  500 
confequence  of  acres    upon  T.    W.    adjoining  his  former  entry  on  the 


the  general  no-  head  of '  Willi s  Lee^s  branch,  to  join  on  the  lower  side  of 
toriecyofrheob-  j  •    entry   and  to  run  down  the  branch  for  quantity,"  and 

jact   called  tor.       ,.,/'..  ,.         ,  .,,  ,  l  /•', 

An  entry  cal-  which  is  of  earlier  date  than  the  entry  upon  which  the 
ling  for  the  head  appellant's  patent  issued.  Reuben  Young's  former  en'-, 
ofatanchhcld  try>  aboye   referrej  t0?    was  mafje  .on  the   27di  day  of 
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April    1780,  and   is   in  the   following  words,  to  wit :       Taylor 
"Reuben  Young,  assignee  of  Griffen  Johnson,  enters  50  KincT/d,  &c. 
acres,  assignee  same  50,  upon  military  warrants,   on  the  '" 
head  of  Willis  Lee's  branch,  4  miles  from  Leesburg,  to 
include  the  head  of  said  branch,  and  running  down  for 
quantity." 

It  will  therefore  be  necessary  to  inquire,  first,  whether 
the  general  court  did  right  in  sustaining  the  said  entry 
of  500  acres?  And,  if  so,  secondly,  whether  it  ought 
to  have  been  surveyed  at  the  place  and  in  the  manner 
directed  by  the  decree  of  the  general  court  ? 

Upon  the  first  question,  it  may  be  sufficient  to  observe, 
that  the  witnesses  on  both  sides  concur  in  proving  that 
Willis  Lee's  branch  was  generally  called  and  known  by 
that  name  by  those  who  were  conversant  in  that  quarter  of 
the  country,  at,  and  before,  the  time  Reuben  Young's  en- 
tries, or  either  of  them,  were  made.  It  is  also  proved 
by  a  number  of  the  witnesses,  that  Willis  Lee  and  others, 
sometime  in  the  year  1775,  made,  an  improvement  and 
encampment  at  the  spring  where  George  Carlyle  lives, 
which  is  the  place  now  contended  for  as  the  head  of 
Willis  Lee's  braoch  by  the  appellees  :  and  that  from  that 
time  the  spring  was  called  "  Willis  Lee's  big  spring," 
and  the  branch  flowing  from  it  "  Willis  Lee's  branch." 
From  these  facts,  this  court  is  of  opinion, that  Willis 
Lee's  branch  was  an  object  of  sufficient  notoriety  to  fur- 
nish a  guide  to  subsequent  locators.  And  although  it 
appears  from  the  proofs  in  the  couse  that  the  locator  was 
mistaken  in  supposing  the  head  of  Willis  Lee's  branch 
was  four  miles  from  Leesburg,  as  described  in  the  said 
entries,  the  real  distance  being  proved  to  be  not  less  than 
11  miles  ;  yet  from  the  degree  of  notoriety  which  it  is 
proved  Willis  Lee's  branch  had  acquired  as  early  as  the 
fall  of  the  year  1779,  an  inquirer  could  not  have  been 
led  astray  by  that  mistake.  This  court  is  therefore  of 
opinion  the  general  court  did  right  in  supporting  the  en- 
try of  the  appellees,  if  the  "head  of  Willis  Lee's 
branch,"  at  the  time  the  said  entry  was  made,  can  be 
sufficiently  ascertained. 

And  this  inquiry  will  naturally  be  made  in  the  consi- 
deration of  the  second  question — whether  the  entry  un- 
der which  the  appellees  claim  ought  to  have  been  sur- 
veyed at  the  place  and  in  the  manner  directed  by  the  de- 
cree of  the  general  court  ? 


84  SPRING  TERM,  1807. 

Taylor  ft  [s  contended  on   the  part  of  the  appellant,  that  the 

Kincaip  &c  bigp°rid  laid  down  on  the  connected  plat  is  the  head  of 
Willis  Lee's  branch,  and  that  it  was  so  called  at  the 
time  the  appellees'  entry  was  made.  On  the  part  of  the 
appellees,  it  is  contended,  that  Willis  Lee's  big  spring, 
where  George  Carlyle  lives,  is  the  head  of  Willis  Lee's 
branch,  and  that  it  was  so  understood  and  generally  call- 
ed at  the  time  Reuben  Young's  entries  were  made. 

In  settling  this  question,  the  court  has  felt  some  diffi- 
culty, on  account  of  the  contradictory  testimony  on  this 
point ;  and  because  this  court  possess  not  the  same  op- 
portunities of  weighing  the  characters  and  credibility  of 
the  witnesses,  which  a  jury  hearing  oral  testimony  would 
have.  But  from  a  mature  consideration  of  the  deposi- 
tions in  the  cause,  the  court  is  of  opinion  the  general 
court  did  right  in  considering  Willis  Lee's  big  spring  as 
the  head  of  Willis  Lee's  Branch  culled  for  in  Reuben 
Young's  entries,  under  the  latter  of  which  the  appellees 
claim.  And  this  court  feels  itself  bound  so  to  determine 
from  the  following  considerations  : 

First — The  witnesses  proving  that  to  be  the  head  of 
Willis  Lee's  branch  are  much  the  most  numerous,  and 
give  a  natural  and  rational  account  as  to  the  cause  of  its 
being  so  called  and  considered  at  the  time  the  entries 
were  made.  And  the  witnesses  who  prove  that  the  pond 
was  considered  the  head  of  Willis  Lee's  branch,  as  con- 
tended by  the  appellant,  assign  no  satisfactory  reason 
why  the  name  of  Willis  Lee's  branch  was  extended 
higher  up  than  Willis  Lee's  big  spring,  from  which  the 
branch  flowed,  and  from  which  it  is  proved  to  have  ta- 
ken its  name. 

Secondly — It  is  not  satisfactorily  proved  that  any 
thing  which  could  with  propriety  be  called  a  branch,  in 
fact  existed,  between  the  pond  and  Willis  Lee's  big 
spring,  at  the  time  Reuben  Young's  entries  were  made, 
or  at  any  time  after,  until  the  springs  in  the  neighbor- 
hood of  the  pond  were  improved  by  the  settlement  of 
the  country  and  cultivation  of  the  land  ;  but  the  contrary 
seems  to  be  pretty  clearly  established. 

Thirdly — It  seems  obvious  from  the  whole  circum- 
stances attending  the  origin  of  the  name  of  Willis  Lee's 
branch,  that  Willis  Lee's  big  spring,  from  which  it  flow- 
ed, and  from  which  it  took  its  name,  would  naturally  be 
considered,  and  was  considered  the  head  of  Willis  Lee's 
branch  at  the  time  those  entries  were  made. 
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It  seems  to  this  court  that  the  decree  of  the  general      Ta^ok 
court  is  not  entirely  correct  as  to   the  manner  in  which  Kincaid,  &c 
it  directs  the  entry' of  500  acres,  under  which  the  appel- 
lees claim,  to  be  surveyed  ;  but  the  error  is  beneficial  to 
the  appellant. Decree  affirmed. 

A  re-hearing  of  this  cause  was  moved  for  and  over- 
ruled.* 

*  In  the  cafe  of  Ward  and  Kentor.  vs.  Lee,  ajjjgnee  of  Young,  fall  term  1808, 
it  is  ftated  that  ac3ll  for  the  head  of  a  wacer  courfe,  as  a  locative  call,  is,  in 
thegentral,  uncertain. 


GRANT  vs.  GROSHON.*  Atr\l*ind< 

THIS  was  an  action  of  covenant,  brought  by  Jacob  The  ,e  of 
Groshon  against  John  Grant,  upon  a  writing  obligatory,  refidence  of  the 
bearing  date  on  the  19th  of  December  1799,  for  the  pay-  debtor  is  the 
ment  of  250/.  "  in  property,  such  as  horse  creatures,  p^^^are 
cattle,  he.  at  the  common  selling  price,  by  the  first  day  t0  be  difcharg- 
of  May  next."  ed»  if  the  par- 

In  the  first  declaration  a  general  breach  is  assigned  ;  themfeive"  fix 
and  upon  leave  to  amend,  the  plaintiff  filed  a  new  decla-  for.ie  other. 
ration,  and  assigned  the  breach  of  covenant  in  manner  Ir  fuch  debt 
following:  "That  the  said  defendant  has  not  paid  to  Jocular*  day  * 
the  said  plaintiff  250/.  in  property,  such  as  horse  crea-  it  is  not  necef- 
tures,  cattle,  &c.  at  their  common  selling  prices,  on  or  farv  iox  the 
before  the  first  day  of  May,  in  the  year  1800,  as  by  the  f^'*^* 
tenor  and  effect  of  his  writing  obligatory  aforesaid  he  tion  a  demand 
ought  to  have  done,  although  he  hath  been  thereto  fre-  aad  refufal  at 
'quently  requested,  and  more  particularly  on  the  first  day  ^!  defendant! 
of  May,  in  the  year  last  aforesaid,  wherefore,"  &c.  ifthedefer- 
Judgrm 
assessed 
the  court 

£jC.  by  fpecial  plea. 

The  plaintiff  in  this  court  assigned  the  following  er-  leavent°0  amend 

l"Ors  :  a  declaration  the 

1st.  That  the  plaintiff  instead  of  amending  his  decla-  plaintiff  may  fti- 
ration,  according  to  the  leave  obtained  from  the  court,  a  new  one' 
filed  a  new  one,  so  that  there  are  two  declarations,  &c. 

2nd.  There  is  no  statement  in  the  plaintiff's  declara- 
tion upon  which  he  went  to  trial,  nor  in  the  one  first  filed 
and  amended,  that  die  property  mentioned  in  the  cove- 

♦  See  note  to  the  cafe  of  Cunningham  -vs.  Caldwell,  f'jft. 


*6  SPRING  TERM,  isor. 

Gram-      nanf.  was  demanded  at  the  defendant's  usual  place  of  re- 
Groshon.     sidence,    nor  is  there  an)'  statement  made  superseding 
the  necessity  of  such  demand. 

Rowan,  for  plaintiff. — I  rely  upon  the  case  of  Chambers- 
(a)  Ante,  80.    anci  Winn  (a),  formerly  decided  in  this  court ;  and  the 
lb\  Ante  70.    case  °*  Letcher  and  Taylor  (£),  decided  at  this  term,  as 
being  conclusive  in  my  favor. 

Judge  Trimble,  requested  the  counsel  for  plaintiff, 
to  consider  of  the  difference  between  a  covenant  to  pay 
property  on  demand,  and  on  a  particular  day. 

Rowan — The  same  principles  govern  both  cases. 
The  convenience  of  selecting  property  is  the  reason  why 
a  payment  thereof  is  to  be  made  at  the  defendant's  house ; 
and  this  reason  applies  as  strongly  in  the  one  case  as  the 
other.  Time  cannot  render  place  immaterial :  they  are 
distinct  and  independent,  the  one  of  the  other.  Before 
the  case  of  Dandridge  and  Harris.,  1  Wash.  326,  and  the 
cases  I  have  before  cited,  the  law,  as  collected  from 
English  adjudications  and  commentators,  was,  that 
where  no  place  was  fixed  for  the  payment  of  onerous 
property,  but  the  time  was  fixed,  the  debtor  ought,  be- 
fore the  day,  to  wait  on  the  creditor,  and  know  of  him 
where  he  would  receive  the  property  j  and  at  the  place, 
appointed  by  the  creditor,  the  debtor  was  bound  to  pay. 
These  cases  have  substituted  the  debtor's  place  of  resi- 
dence. There  he  ought  to  be  presumed  to  be  always 
ready  to  pay  according  to  contract,  until  the  contrary  is 
alleged ;  when  alleged,  it  becomes  a  matter  of  inquiry 
and  of  proof,  and  not  till  then. 

Clay,  contra. — I  contend  the  cases  cited  do  not  apply 
to  this  case  ;  nor  the  reasons  oi  those  cases.  There  the 
property  was  payable  on  demand.  The  debtor  could  not 
discharge  himself  without  some  concurrent  act  of  the 
plaintiff  ;  the  defendant  had  his  whole  life  to  pay  in,  un- 
less hastened  by  request.  Here  the  party  might  have 
discharged  himself  by  shewing  he  was  ready  on  the  day 
at  his  place  of  residence,  and  the  general  breach  assign- 
ed is  sufficient.  Here  the  property  mentioned,  horse's 
and  cattle,  were  easily  conveyed  from  place  to  place  ; 
they  are  as  facile  of  conveyance  as  money.  The  court, 
in  speaking  of  property  cumbrous  and  difficult  of  con- 
vevaiue,  could  not  mean  every  species  of  property,  ex- 
cept what  the  party  could  carry  on  his  back  or  in  his 
kaapsack. 


SPRING  TERM,  1807.  ST 

jRowan,  in  reply. — All   subjects,  not  of  the  freehold,       Grant 
are  moveable,  by  applying   the  proper  means,  with  the     Gro7hon. 
proper  skill :  the  court,  in  speaking  of  cumbrous  proper- 
ty, mean  it  in  contradistinction  to  money. 

Judge  Edwards. — Here  the  parties  have  fixed  the 
time  ;  the  law  the  place,  viz.  the  debtor's  residence. 
Ought  not  the  debtor  to  discharge  himself  by  sheAving  he 
was  ready  on  the  day  ;  and  is  not  a  general  assignment 
of  breach  sufficient  ? 

The  court  took  time  to  consider  ;  and  now 
Grundy,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — This  was  an  action  of  covenant,  brought  in 
the  inferior  court  by  the  present  defendant,  against  the 
present  plaintiff,  upon  a  writing  under  seal,  executed  by 
the  plaintiff,  Grant,  by  which  he  had  bound  himself  to 
pay  to  the  defendant,  Groshon,  250/.  to  be  discharged  in 
such  property  as  horses,  cattle,  &c.  at  their  common  sel-  . 

ling  prices,  by  the  first  day  of  May  next  ensuing  the 
date  of  said  writing ;  which  writing  bore  date  on  the 
19th  day  of  December  1799. 

The  first  error  assigned,  is,  "  That  the  plaintiff,  under 
an  order  in  the  inferior  court,  giving  leave  to  amend  his 
declaration,  filed  a  new  one,  instead  of  amending  the  de- 
claration already  filed." 

This  the  court  deem  not  to  be  erroneous,  it  being  un- 
important whether  the  plaintiff  files  an  amendment  only, 
specifying  the  alterations  necessary  in  the  declaration, 
or  transcribes  such  parts  of  the  declaration  as  are  suffici- 
ent on  a  different  paper,  and  adds  thereto  or  makes  there- 
in the  necessary  alterations, 

The  second  error  assigned,  is,  "That  no  demand  of 
the  property  at  the  obligor's  place  of  residence  is  aver- 
ed  in  the  plaintiff's  declaration  ;"  and  to  support  this 
objection  the  cases  of  Chambers  vs.  Winn  and  Letcher 
vs.  Taylor,  decided  in  this  court,  are  relied  on.  The 
court  conceive  there  is  a  material  difference  between 
those  cases  and  the  one  now  under  consideration.  In 
both  of  them  the  property  was  payable  on  demand,  and 
no  place  of  payment  specified  in  trie  contract.  The  court 
determined  that  the  plaintiff  must  shew  in  his  declara- 
tion that  he  had,  before  bringing  his  suit,  demanded  the 
property  at  the  obligor's  pla*;e  of  residence ;  because, 
without  doing  this,  he  had  not  shewn  that  the  debt  was 
«iue  and  payable.     The  right  to  commence  his  actio* 
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Grant  could  not  accrue  until  the  demand  Avas  made  at  the  pro- 
Gboshpn.  Per  ]^ace  5  the  making  of  the  demand  was  a  precedent 
act  to  he  performed  by  the  obligee  ;  and  were  the  court 
to  permit  a  recovery  to  be  had  against  the  obligor, 
without  compelling  the  obligee  to  shew  that  he  had  gi- 
ven him  an  opportunity,  by  a  demand  so  made,  to  dis- 
charge the  obligation  in  the  property  contracted  for  ;  it 
would,  in  fact,  in  all  such  cases,  be  putting  it  in  the 
power  of  the  creditor  to  change  his  property  debt  into 
money,  and  the  debtor  by  no  exertion  on  his  part  could 
prevent  it. 

In  this  case  there  is  a  day  of  payment  fixed  by  the 
contract,  and  the  decisions  above  referred  to  determine' 
the  place  of  residence  of  the  obligor  to  be  the  place  at 
which  the  payment  is  to  be  made.  The  obligor  could 
therefore  by  plea  have  shewn  that  he  was  ready  on  his 
part,  at  the  time  and  place,  and  that  the  payment  would 
have  been  made,  had  the  obligee  attended  to  receive  the 
property.  When  the  time  and  place  of  payment  are 
fixed,  a  special  demand  need  not  be  averred  in  the  plain- 
tiff's declaration  ;  the  defendant  being  bound  to  perform. 
the  first  act,  by  producing  the  property  for  payment. 
Judgment  affirmed.* 


#  R= 


Same  point  decided  in  the   cafe   of  Kuton  <us.  Scantland,    fcjl,  if* 

Herndon  in..  Mad'ifcn,  fall  term  1807,  a;;d  in  Rcbards  vs.  M^Bride,  fpring 
term  1808  ;  alio  in  the  cafes  of  Adams  trs.  Macey — Ham,  ad'mr,  of  Kayjc,  -vs. 
hayje,  and  Mitchell -us.  Gregory,  fpring  term  1809. 


jpnlzipd.       ESTILL'S  heirs  anU  adm'rs  vs.  HOY'S  ex'rs. 

.flnadtionon  The  Opinion  of  the  Cojjrt. — In  this  case  the  exe- 
the  cafe  cannct  cutors  of  William  Hoy,  deceased,  who  were  plaintiffs  in 
the1  commoSn°f  tne  inTerior  court,  brought  an  action  on  the  case  against 
law  be  main- the  heirs  and  executors  of  James  Estill,  deceased,  the 
tained  againft  plaintiffs  in  error,  upon  a  contract  entered  into  by  the 
Tut  fee  acls  sa^  JaPies  Estill,  in  his  life  time,  for  the  conveyance  of  I 
of  2  fef.  1792,  a  tract  of  land  to  the  said  William  Hoy  ;  which  contract 
<h.  22,  §  2,  p.  was  reduced  to  writing  and  signed  by  the  said  James 
24'  Estill  [on  the  7th  day  of  December  1781.] 

It  will  be  unnecessary  for  the  court  to  consider  all  the 
errors  assigned  ;  there  being  one  which  the  court  deem, 
fatal  to  the  action:  the  first  error  assigned  in  the  addi- 
tional assignment  of  errors,  is,  "  That  this  suit  was  110$ 
maintainable  against  the  heirs." 
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The  general  rule   of  the  common  law,  is,  that  heirs  EsTitt's  heirs 
fcannot   be  sued  upon  the   contracts  of  their  ancestors.    an  d™t 
To  this  rule  there  is  an  exception,  that  where  the  ancestor    Hoy's  ex'is. 
in  an  obligation  (by  which  is  meant  a  writing  under  seal) 
binds  himself  and  his  heirs,  by  name,  an  action  of  debt  or 
covenant    may  be   brought  thereon    against  the  heirs. 
But  the  court  can  find  no  instance  or  precedent  of  an 
action  on  the  case  being  brought  or  maintained  against 
the  heir  upon  any  contract  made  by  the  ancestor.      And 
there  is  no  statutory  provision  authorising  such  action. 

The  court,  without  determining  at  this  time  whether 
any  other  remedy  may  be  had  against  James  Estill's 
heirs  upon  the  contract  on  which  this  suit  is  founded^ 
are  clearly  of  opinion  the  plaintiffs  in  the  inferior  court 
misconceived  their  action,  and  that  this  suit  cannot  be 
maintained. Judgment  reversed. 


MOORE  vs.  WHITLEDGE  and  RENO;  Apru*rb. 

By  the  Court. — This  was  a  suit  in  chancery,  brought  If  <.■ 
in  the  inferior  court  by  the  appellant  against  the  appellee,  call  fbr'Vurveyi 
to  compel  him  to  convey  to  the  appellant  his  elder  legal  which  have  not 
tide,  which  the  appellee  had  acquired  under  a  different  JS^"^6 
claim— the  complainant  alleging  that  he  had  the  supe-  wer"  mfaa^e- 
rior  equity  to  the  land  in  controversy.  turned   to  the 

The  appellant,  to  support  his  claim,  relies  on  the  fol-  ^ey£s  m°ft 
owing  entry,  made  the  Ifth  of  February  1783,  to  wit :  be6' proved""? 
u  Peter  Moore  withdraws  his  entry  of  2106  1-4  acres,  have  been  notd- 
6n  a  treasury  warrant,  No.  8405,  and  enters  1106  1-4  J'SJ^JS* 
acres,  part  of  the  same  warrant,  beginning  on  Thomas  ^Otfaer  points' 
M'Clanehan's  north-east  corner  of  his  pre-emption  on  as  in  KV  **• 
Cooper's  run,  and  running  west  with  his  line  298  poles'-^n"£e""7°* 
to  Augustine  Eastin's  line,  thence  with  his  line  north  as 
far  as*  will  with  right  angles  give  the  quantity." 

The  entries  of  M'Clanehan  and  Eastin  are  not  relied 
on  for  the  purpose  of  shewing  the  true  position  of  the  • 
complainant's  location  ;  but  surveys  made  for  M'Clane- 
han on  the  i4th  day  of  January  1783,  and  for  Eastin  on 
the  2nd  day  of  January  1783,  and  a  deposition  proving 
that  those  surveys  were  returned  to  the  surveyors  office 
within  two  or  three  weeks  after  the  time  they  were  made, 
and  that  the  surveys  were  known  to  five  or  six  individu-" 

N 
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Moorb       ajs^  are  vii^ed  as  being  sufficient  to  give  validity  to  the 
W„itTw>gi,   complainant's  entry. 

&c.  The   court,  upon   examining   the    former    decisions 

which  have  been  rendered  on  this  subject,  find  that  the 
principle  laid  down  in  the  case  of  Sinclair  vs.  Single- 
(e\  Hushes  02.  ton  (a)>  $  adhered  to,  would  support  the  complainant's 
entry  ,  but  opposed  to  this  solitary  case,  there  is  a  train 
of  decisions  establishing  that  an  entry  must  either  con- 
tain such  certain  description  of  the  land  intended  to  be 
appropriated,  or  the  objects  therein  called  for  must  pos- 
sess such  a  degree  of  notoriety  that  a  subsequent  locator, 
by  reasonable  inquiry,  could  ascertain  the  land  intended 
to  be  located  ;  and  the  former  judges  of  this  court,  in 
the  case  of  Key  vs.  Matson,  seem  to  admit  the  incorrect- 
ness of  the  principle  which  had  governed  the  decision  in 
Sine/air  vs.  Singleton. 

The  principle  which  influenced  the  decision  of  the 
ease  of  Key  vs.  Matson,  is  deemed  by  this  court  to  be 
not  only  equitable,  but  to  be  founded  on  a  just  construc- 
tion of  the  land  law.  In  this  case  it  does  not  even  ap- 
pear that  the  surveys,  although  returned  to  the  survey- 
or's office,  had  been  recorded  before  making  the  com- 
plainant's entry  ;  a  subsequent  locator  had  therefore  no 
possible  opportunity  of  ascertaining  the  land  intended  to 
be  appropriated  by  the  complainant's  entry,  unless  by  ac- 
cident he  had  discovered  one  of  those  few  individuals 
who  had  a  knowledge  of  the  surveys.  It  could  never 
have  been  intended  by  the  legislature,  to  place  a  subse- 
quent locator  in  so  hazardous  a  situation.  And  were 
this  court  to  sustain  such  claims  as  the  complainant's,  it 
"would  be  in  direct  violation  of  legislative  intentions, 
clearly  expressed,  in  declaring  that  the  holder  of  a  land 
warrant  shall  direct  the  location  thereof  so  specially  and 
precisely  as  that  others  may  be  enabled,  with  certainty, 
to  locate  other  warrants  on  the  adjacent  residuum. 

Decree  affirmed.* 

*  See  the  cafe  of  Key  vs.  MatJ/Sti,  ante  yot  and  the  cafes  there  referred  to-, 

TAUL  vs.  MOORE.f 

Ifthe  jury  in  THIS  was  an  action  of  debt,  on  a  single  bill  ;  judg- 
anaftionof  debt  ment  by  nil  dicit,  and  writ  of  inquiry  ;  verdict  for  plain* 
find^omfnalda-  »iff  f°r  tne  debt  in  tne  declaration  mentioned,  and  one 

f  See  note  to  tke  cafe  of  Cunmngkem  vs,  Caldwell,  ^oft. 
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penny  damage.     Judgment  thereupon  was  entered  far       Taul 
**  $400,  the  debt  in  the  declaration  mentioned  ;  the  da-       Moore- 
mages  aforesaid  by  the  jurors  aforesaid  in  their  verdict 
assessed,  and  his  costs  about  his  suit  in.  this  behalf  ex-rag".1116":1"1* 
pended  ;  and  the  said  defendant  in  mercy,  kc.  jSguuSi^m 

"  Note. — The  said  55  400,  the  debt  in  the  declaration  principal  debt, 
mentioned,  is  to  bear  legal  interest  from  the  first  day  of  with  fttdreft 
October  1803,  until  paid,   and  costs..    But  to  have  ere-  -J°£«me  SJ 
dit,1'  &c.  &c.  for  several  sums  paid  at  several  dates.         and  the  dama- 

Upon  this  judgment  Taul  sued  out  a  writ  of  error,  and  g"-— See    a£ts 
obtained  a  supersedeas,  assigning  for  error,  r  l^^'A.  1?e 

1st.  The  jury  have  found  one  penny  damages,  and 
judgment  is  entered  for  interest  from  the  time  the  nots 
declared  on  became  due. 

2nd.  The  judgment  is  not  warranted  hy  the  finding  of 
the  jury. 

3rd.   It  was  illegal  to  render  judgment  for  interest. 

4th.  But  if  it  were  not  illegal,  the  manner  in  whichk 
has  been  entered,  up  is  informal  and  contrary  to  law. 

Clay,  for  plaintiff. — The  judgment  is  erroneous  as.  to 
interest.  As  the  jury  did  not  find  more  than  one  penny 
damage,  no  more  could  be  recovered  in  addition  to  the 
debt.  The  universal  practice,  almost  without  exception, 
has  been  for  the  juries  to  find  the  interest  in  damages,  on 
single  bills  ;  and  not  having  found  more  here,  the  court 
ought  to  presume  that  they  had  proof  of  the  payment  of 
the  interest. 

Bibb,  contra. — <l  rely  upon  the  act  of  the  Kentucky 
legislature,  as  placing  single  bills  on  the  same  standing 
as  penal  bills  (See  act  of  1799,  eh,  17,  §  2,  page  41). 
And  upon  the  latter  the  general  and  regular  practice,  is, 
for  the  jury  to  find  nominal  damages,  a  cent  or  a  penny, 
and  judgment  is  then  entered  for  the  penalty,  being  the 
debt  in  the  declaration,  and  the  damages  by  the  jurors 
assessed,  and  costs..  Then  comes  the  condition,  that  the 
judgment  may  be  discharged  by  the  principal  sum,  with 
interest  thereon,  together  with  the  damages  assessed, 
and  the  costs  ;  and  if  any  payments  have  been  made,  the 
respective  dates  and  sums  are  noted  ;  so  that  the  judg- 
ment in  this  case  has  been  entered  by  a  skilful  and  intel- 
ligent clerk,  in  strict  form,  andagreeable  to  the  right  of 
the  case. 

As  to  the  presumption   contended  for,   that  proof  of 
payment  of  the  interest  induced  the  jury  to  find  no  more 
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TAvt  damage,  I  reply,  that  the  same  presumption  would  equal* 
Moore.  ty  hold  as  to  verdicts  on  penal  bills  :  but  such  presumpr 
tion  is  repelled  in  this  case  by  the  note  of  the  several 
credits.  Moreover,  if  due  proof  of  other  payments  had 
been  offered  to  the  jury,  and  not  allowed  by  them,  or  not 
attended  to  by  the  clerk  in  entering  up  the  judgment, 
in  as  much  as  all  proof  is  in  the  presence  of  the  court,  the 
first  case  would  have  been  the  proper  ground  of  a  mo- 
tion for  a  new  trial,  and  the  latter  for  correcting  the 
misprision  or  oversight  in  entering  the  judgment :  but 
this  record  does  not  exhibit  either  case  ;  and  this  court 
cannot  presume  premises  whereby  to  reverse  a  judgment. 
Everything  is  to  be  presumed  in  support  of  it,  but  no- 
thing against  it. 

Clay,  in  reply.- — The  act  cited  is  only  directory  to  the 
clerk,  not  to  the  court.  It  only  applies  where  an  office 
judgment  is  confirmed  by  the  clerk,  who  is  the  ministe- 
rial officer  of  the  court,  without  the  intervention  of  a  jury. 
It  does  not  appear  to  be  applicable  to  the  present  case. 
In  cases  of  single  bills,  where  the  payments  have  exceed- 
ed the  interest,  the  mode  practised  has  been  for  the  ju- 
ries to  find  the  debt,  to  be  discharged  by  the  balance  in 
damages. 
April  277*6.  Grundy,  Ch.  J.  delivered  the  following  opinion  of 
the  court :-— In  this  case  the  plaintiff  in  this  court  had, 
on  the  28th  day  of  June  1803,  executed  to  the  defendant 
his  single  bill,  under  seal,  for  the  payment  of  $  400,  on 
the  first  day  of  October  next  ensuing  the  date  of  said 
writing.  On  this  obligation  suit  was  brought  in  the  Pu- 
laski circuit  court,  and  the  jury  who  were  called  to  assess 
the  damages  upon  a  writ  of  inquiry  found  for  the  plaintiff 
$  400,  the  debt  in  the  declaration  mentioned,  and  also 
one  penny  damages,  besides  his  costs  ;  upon  which  ver- 
dict the  court  entered  judgment  for  the  debt  in  the  de- 
claration mentioned,  and  also  the  legal  interest  on  that 
sum  from  the  time  the  same  was  due  and  payable,  until 
the  payment  should  be  made.  The  single  question  for 
the  decision  of  this  court,  is,  whether  the  court  were  jus- 
tified by  the  verdict  in  entering  such  judgment  ?  This 
court  will  observe,  that  the  same  reasons  which  influ- 
U)  Ante,  %u  enced  the  decision  in  the  case  Littell  vs.  Hord  (a),  upon 
the  question  of  interest  there  made,  apply  with  equal 
force  in  this  case  ;  for  it  evidently  appears  from  the  act 
of  assembly  passed  in  1799,  that  single  bills  were  intent 
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ded,  as  to  interest,  to  be  put  upon  the  same  footing  with  Taul 
penal  bonds;  and  upon  such  a  finding  of  the  jury  on  a  mcore. 
writing  of  the  latter  description,  it  has  always  been  the 
practice  to  find  the  verdict  as  in  this  case,  and  to  enter 
up  a  similar  judgment.  And  were  the  court- to  deter- 
mine, as  has  been  contended,  that  the  jury  should  find 
the  interest  in  damages,  the  consequence  would  be,  that 
notwithstanding  the  legislature  have  declared  that  all 
debts  founded  on  any  specialty,  bill,  or  note,  in  writing, 
ascertaining  the  demand,  shall  carry  interest  in  the  same 
manner  as  debts  due  on  a  bond  or  bill  with  a  penalty,  un- 
der seal;  we  should,  in  direct  opposition  to  this  legisla- 
tive declaration,  say  that  they  should  not  carry  interest  in 
the  same  manner  ;  for  were  the  jury  to  find  the  interest 
in  damages,  the  creditor  would  lose  all  the  interest  ac- 
cruing between  the  rendition  of  the  verdict  and  the  pay- 
ment of  the  money,  or  at  least  until  a  replevy  bond  was 
given.— — -Judgment  affirmed.* 

*  The  fame  point  was  decided  in  the  cafes   of  Berry  vs.  Cur.mr.gham,  and 
filanton,  &c.  -vs.  Birney,  fpring  term,  1808  • 


ROBINETT  us.  MORRIS'S  adm'rs.  Afriizjtb. 

Opinion  of  the  Court. — -This  was  an  action  on  the  In  afrumprlt 
case,  brought  by  the  present  defendant  against  the  present  the  declaration 
plaintiff,  to  recover  from  him  the  amount  of  a  demand  wasbiankwhere 
which  he,  the  then  plaintiff,  claimed,  as  administrator  of  jlatejUche  ** 
Richard  Morris,  deceased.  The  declaration  contains  mount  affumed 
two  counts,  one  upon  an  account  stated,  and  the  other  t0  be  PaId  5  and 
for  goods,  wares,  merchandise,  &c.  In  both  counts  a  ^a"^  (houid"" 
blank  is  left  in  that  part  which  ought  regularly  to  con-  have  been  laid  -. 
tain  the  amount  of  the  demand.  A  blank  is  also  left  in  thele  °miffions 
the  declaration  for  the  damages.  didl"^    ^"" 

The  damages  in  the  writ  are  laid  at  60/.  and  the  jury  it  is  errors 
gave  a  verdict  for  /.66  10  3  3-4- ;  for  which  sum  the  enter  judgment 
court  rendered  judgment.  Before  the  execution  issued,  g°rs  ™  ^n  are™d 
and  previous  to  the  writ  of  error  being  brought,  the  in  the  writ  or 
plaintiff  in  the  court  below  directed  the  clerk  to  credit  declaration. 
the  execution  with  71.  it  being  a   mistake  made  by  the  not  c^by  the 

jury.  plaintiff's  cre- 

The  first  error  assigned,  is,  that  the  declaration  is  ditingtheexcefs 
insufficient  on  account  of  the  blanks  above  mentioned,  j^n^forewk 
As  to  the  blank  which  ought  to  have  been  filled  with  the  of  error  brought. 


94  SPRING  TERM,  1807. 

Robinett     damages,  the  court  have  frequently  determined  that  the- 

Morris's adm's  damages  laid  m  the  writ  would  supply  this  omission  in 

the  declaration  ;  and  as  to  the  other  blanks  in  the  decla- 

Whereajury  ration,  they  are  defects  of  such  a  kind  as  are  cured  by  a 
fin    more     a-  ver(j[ct  under  our  statutes  of  jeofails  («)*  :  for  the  court 

anages  than  are  .  '  .  J    J  V   J      ■> 

laid  in  the  writ  is  bound  to  take  it  tor  granted,  that  the  amount  of  the 
or  declaration,  then  plaintiff's  demand  was  proved  to  the  jury,  or  the 
tnteC'°i'udernent  ver(iict  rendered  between  the  parties  would  never  have 
for  the  amount  been  given  ;  and  therefore  the  court  consider  the  demand 
of  damages  laid.  0r  claim  as  only  defectively  set  forth. 

(a)  A£ts  of  ^1^ie  secon(l  error  assigned,  is,  that  the  inferor  court 
1796-7,  24,  §  erred  in  entering  judgment  for  the  full  amount  of  the 
28,  1  Brad.  226  verdict,  it  being  a  greater  sum  than  the  damages  laid  ei- 
T* A* /I99'  ther  in  the  writ  or  declaration.     In  this  the  court  cer- 

Ch.  26,  §  7,  p.         . 

eg.  tainly  erred  ;  nor  can  the  endorsement  made  on  the  exe- 

cution cure  this  error,  f  The  court,  instead  of  render- 
ing judgment  for  the  amount  of  the  verdict,  should  have 
directed  it  to  be  entered  for  the  amount  of  damages  sta- 
ted in  the  writ.— —Judgment  reversed. 

*  Same  point  decided  in  the  cafe  of  Fcnivkk  vs.  M'C'tinefsj  fpring  term  1808 > 
f  Gmtber  vs.  Smith,  fall  term  1799,  S.  Pi 


4m*$fa  M'DANIEL  vs.  SAPPING  TON. 

Opinion  of  the  Court. — The  court  think  it  unne-- 
being  a* remedy  cessary  to  notice  all  the  errors  that  are  manifest  in  the 
in  derogation  of  records  and  proceedings  in  this  cause,  as  assigned  by  the* 

jhw  Chmftanute  attorney  *°r  the  plaintiff  in  error. 

giving  this  re-  It  may  be  sufficient  to  observe,  that  an  attachment 
medy  ought  to  being  a  remedy  in  derogation  of  the  common  law,  the 
be  ftnftly  pur-  statute  m    enving  this    remedy  ought  therefore  to  be 

fued   in  all   its        .     ,      v  1  •  °    ,1  •  •   •  I 

provifions.         strictly  pursued  in  all  its  provisions.:}: 

The  attach.  The  court  conceive  there  is  error  in  this,  that  tile  at- 
ment  ihould  run :  tacnment  does  not  run  in   the  name  of  the  common- 

in  the   name  ot  ,  ...  ...  ,  .    , 

the  common-  wealth,  a  constitutional  requisition  which  we  cannot  in. 
wealth.  such  cases  as  the  present  dispense  with. 

If  the  band  ^nd.  p^  Don(j  does  not  pursue  the  act  of  assembly — 
the  ftatute,  it  a  fatal  defect.  The  bond  being  intended  to  secure  the 
is  fatal.  defendant  remuneration   for  damages,  which   too  fre- 

quently arise  by  an  abuse  of  this  process-.§ 

1796-7,  p. 124,  J  Same  point  decided  in  the  cafe  of  Beadle,  alias  Robbins,  vs.  Gano,  fall  term 
§5, 1 -Brad,  3  57  1808. 

\  The  bond  returned  was  materially  variant  from  that  t equired  by  law,  in 
feveral  particulars. 
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3rd.  The  judgment  is   erroneous,   because   a  jury    w'Dak"i- 
should  have  been  empannelled  to  inquire  of  the  debt,  or  sAm*ScT0N> 
assess  the  damages.     The  court  think  that  in  all  cases 
where  a  iurv  is  necessary  in  an  ordinary  proceeding  at .  Wherever  a 

•  i     J       J  ■!•  i       •  i    •  j-        u     JurY    would  be 

law,  they  cannot  be  dispensed  with  in  a  proceeding  by  neceffa  if  th* 
attachment.  And  wherever  the  plaintiffmeans  to  claim  fuit  were  by  c- 
his  debt,  with  the  interest  which  may  have  accrued  rie,nal  writ,  it 
thereon  antecedent  to  the  date  of  his  attachment,  the  at<-  ^^  wkh'if 
tachment  bond  should  be  given  in  double  the  sum  of  the  the  party  pro- 
debt  and  interest,  or  the  court  cannot  allow  him  any  in-  ceed  by  attach, 
terest  which  may  have  accrued  at  the  date  of  the  at-     The  bond  ta. 

tachment. Judgment  reversed.*  ken  ftouid  be 

in  double  the  a. 

*  The  following  deciiions  relative  to  attachments  iffuing  from  juftices  of  mount  of  the 
the  peace,  have  taken  place  :  debt,    and    the 

An  attachment  cannot  be  legally  fued  out  againft  a  defendant  in  any  county  intereft  then  due 
except  the  one  of  which  he  is  or  was  laft  an  inhabitant — Lanier  vs.  Grant,  thereon,  or  the 
May  1793,  Litt.  prin.  of  Law  and  Eq.  19.  court  cannot  on 

"  That  the  defendant  hath  removed  out  of  the  county,  fo  that  the  ordinary  the  trial   allow 
procefs  of  law  cannot  be  ferved  on  him,"  will  not  warrant  the  iffuing  of  an  at-  fuch  interelh 
tachment,  as  an  attachment  lies  only   where  he  is  removing  out  of  the  county 
privately,  or  abfeonds  and  conceals  himfelf  fo  that  the  ordinary  procefs  of  law 
cannot  be  ferved  on  him — Hopkinsvs.  Sytiles,  October  1796,  Ibid  19. 

An  attachment  cannot  be  levied  upon  land— Ibid,  and  NPLorty  -vs.  Davis, 
July  1801,  Pr    Dec.  69,  and  Rees  vs.  Bijhop,  November  1S&3,  Pr.  Dec.  347. 

An  attachment  muft  appear  on  the  face  of  it  to  have  been  iffued  by  ajuftice 
of  the  peace,  and  muft  (late  thole  facts  which  alone  could  authorife  proceeding 
■by  attachment — M'Lorty  vs.  Dai<is,]u.\y  1801,  Pr.  Dec.  69. 

That  the  defendant  is  about  to  abjeond,  willnot  juftify  iffuing  an  attachment: 
helhsuld  have  abfeonded to  entitle  the  party  to  this  remedy — Lewis  vs.  Butler, 
May  1803,  Pr.  Dec.  490, 

Every  attachment  muft  ftate  the  nature  of  the  demand  fo  fpecially  that  a 
recovery  thereon  will  bar  a  fulfequent  demand  for  the  fame  caufe — Hiekman  vs. 
Gejl,  November  1803,  Pr.  Dec.  35*. 

See  alfo  the  cafes  of  Sbipp  vs.  Davis,  ante  65,  and  Meggs  vs.  Shaffer,  ante 
65,  ind  Davis  vs.  Edwards,  pofi. 

For  the  proceedingson  attachments, feea&sof  1796-7,  p.  124,  §  5, 1  Brad. 
357 — ac"ts  of  1803,  ch.  1,  §13,  p.  10— a&sof  1804,  ch.  76,  p.  103. 


M'CULLOUGH  vs.  the  COMMONWEALTH.      May  ** 

The  Opinion  of  the  Court. — This  was  an  indict-  No;ndJanjen 
rnent  [prefered  and  found  in  October  1804]  against  the  upon'Vftwute 
defendant,  for  obstructing  a  highway  by  running  a  fence  can  be  fuppwt- 
across  the  same,  and  the  indictment  concludes  as  at  2^™J5?  Jr 
common  law,  without  an  averment  that  the  offence  was  fence  to  ^ve 
committed  against  the  statute,  &c.  The  court  is  of  been  committed 
opinion  that  no  indictment  upon  a  statute  can  be  sup-  againft  the  fta*" 
ported,  unless  it  states  the  offence  to  have  been  commit-  t"te* 
ted  against  the  statute.     This  indictment  must  be  con- 
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M-C.ullouch  siclered  as  an  indictment  at  common  law,  and  the  only*' 

The  Common.  inquiry  is,  whether  it  can  be  supported  ;  the  legislature 

wealth         having  by  statute  expressly  provided  a  penalty  for  the 

offence  different  from  the  common  law  punishment  («). 

(a)  Afts  of  fhg  court  think  the  provisions  of  the  act  of  1802,  con- 
17067,0.101,    -i  1  .  .  .» 

*  9, 10, 1 Btad.  elusive  against  the  prosecution  as  for  an  offence  at  com- 

376.  mon  law  (b).     That  act  declares,  that  all  laws  and  sta- 

ih)  Chi',853'  tut<Ts  xvnicn  Provide  for  the  punishment  of  offences  for 

5  24>  P- J  which  other  punishments  are  provided  bjr  act  of  assem- 
bly, shall  be,  and  the  same  are  thereby  repealed  ;  from 
which  it  is  evident  that  the  common  law  punishment  for 
this  offence  was  taken  away,  and  that  only  provided  by 
the  statute  could  be  inflicted.  No  judgment  therefore 
could  legally  have  been  rendered  against  the  defendant 
in  the  inferior  court  upon  this  indictment,  either  upoflr 
the  statute  or  common  law.- Judgment  reversed.* 

*  See  now  aft  of  1805,  ch.  2,  §  7,  p.  21. 


May  irJ.  JONES  vs.  KENNY. 

Surveyor's  fees  Opinion  of  the  Court. — In  this  case  amotion  was 
whkhwerepay-  made  in  the  Bourbon  circuit  court  by  James  Kenny 
able  in  tobacco  against  Isaac  Clinkenbeard,  to  quash  an  execution  and 
at^V^und  rePlevT  Doncl  taken  upon  it  for  the  costs  recovered  against 
For  i'crvkes  him  by  the  said  Clinkenbeard,  in  a  suit  in  chancery 
done  by  a  fur-  wherein  Kenny  was  complainant  and  Clinkenbeard  de- 
mla  of" court"  fendant,  so  far  as  the  said  execution  and  replevy  bond 
for  whi«h  the  contained  improper  charges  of  Thomas  Jones,  surveyor 
law  has  not  fix-  of  Bourbon  countv,  who  had  executed  the  order  of  sur- 

ed  the  fees,  the  .,_,,;,,  »i,  „      1  (-.-.,  .         .  ,  '       , 

court  have  the  ^  e>  in  tliC  chancery  cause.     7  he  circuit  court  ordered 
power    to    fix  l^e  execution  and  replevy  bond  to  be  corrected  as  to  the 
them,  and  cor-  sum  of  1.2   17  0  3-4  ;    because  the  said  surveyor  had 
££££?  charSed  his  fees   jfl  9*W>   ■*  the  rate  of  1    l-2</.   per 
A  perfon  be-  pound  ;  when  he  ought  to  have  charged  the  tobacco  at 
ing  in  the  Fre-  id.  only  per  pound  ;    and  because  he  had  charged  g4 
court  does  not    or  reternng  to  and  laying  down  four  springs,  when  that 
authorife    a       court  were  of  opinion  S  1   25  was  an  adequate  compen- 
inSr^ainft  ******  '  aud  the  circuit  C0lut  ordered  the  said  Thomas 
hi^unkfehe  Jones  to  Pa.V  tlle   c°sts  occasioned  by  the  correction  of 
be  brought  imo  those  charges,  and  the  costs  of  the  motion. 
comt   by  legal       The  first,  second  and  fourth  errors   assigned,   are,  h* 
substance,  the  same,  and  may  well  be  considered  toge- 
ther.    They  allege  that  the  circuit  court  erred  in  cor- 
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reeling  the  surveyor's  charge  of  1   1-2^.  per  pound  for       )<>*«»» 
the  tobacco,  and  in  correcting  the  charge  of  $  4  tor  re-      Kennv. 
ferring  to  and  laying  down  the  four  springs. 

This  court,  from  a  careful  examination  and  compan* 
son  of  the  acts  of  Virginia  of  1783  and  1787,  and  the  act 
of  Kentucky  of  1792  (a),  regulating  the  manner  of  charge     t  Set  1792, 
ing  and  collecting  officers'  fees,  is  of  opinion,  that  sUr-  ch-^  3°>  §  h  P« 
veyor's  fees,  after  the  passage  of  the  last  mentioned  act,  39" 
could  be  charged  at  the  rate  of  one  penny  only  per  pound 
for  the  tobacco  therein  named,  and  that  the  circuit  court 
on  that  point  did  not  err. 

The  law,  at  the  time  the  surveying  was  done,  allowed 
no  specified  fee  or  charge  for  referring  to  and  laying 
down  the  four  springs.  The  surveyor  therefore  could 
only  be  authorised  to  make  a  reasonable  charge.  If  he 
made  an  unreasonable  one,  as  his  fee^bill  Was  required 
by  law  to  be  endorsed  on  the  plat  filed  in  the  scause, 
whereby  the  court  had  the  means  of  judging  of  the  pro- 
priety of  the  charge,  by  inspection  of  the  plat,  it  would 
seem  right  that  the  court  should  have  the  power  of  re* 
ducing  the  charge  to  what  would  be  reasonable* 

The  third  error  assigned,  is,  that  the  court  erred  in 
ordering  the  surveyor  to  pay  the  costs,  he  not  being  le- 
gally before  the  court. 

The  record  states  that  the  motion  was  made  "  in  the 
presence  of  Thomas  Jones,  the  surveyor."  But  he  was 
no  party  to  the  motion,  and  had  not  been  by  any  legal 
means  brought  before  the  court,  and  therefore  the  court 
had  no  power  to  order  him  to  pay  the  costs  of  the  mo- 
tion, which  was  a  proceeding  merely  between  Kenny  and 
Clinkenbeard. Judgment  reversed. 


DALE  vs.  COOKE. 


By  the  Court. — The  inferior  court  did  right  in  dis- 
solving the  plaintiff's  injunction,  but  erred  in  giving  a 
decree  for  the  costs  of  the  suif.  upon  a  motion  to  dissolve 
the  injunction.  The  decree  for  costs  should  have  been 
confined  to  the  costs  of  the  motion. 

O 


May  2nd*. 
See  the  cafe. 
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Ma^ib-  HART  vs.  BODLEY,  &c. 

*I*SS  rpl°PINI°N  °™  C?U*T— If  *»s  c^  the  appellant 
neceflirily  con-  rel,es  on  his  elder  legal  title,  and  the  only  question  to  be 
nefi  themfelves  decided  by  the  court,  is,  whether  the  entry  under  which 
3m  of" thlr  f&  aPPellees. claim  can  be  supported.     That  entry  is  as 

Jral  hiior/or  fo1  °fS'  "??*  =        °Ct°ber  *  rth  1783'    HenrV  ditcher 

geographyofthe  and  John  Tebbs  enters  10,000  acres  of  land  on  a  T.  W. 
country   ought  No.  18,747,  as  tenants  in  common,  beginning  at  a  larjre' 

to  be  tsken  no-  ui_^i, X.         \  •",!•..        ,  .°    .         °  8s 

tic.  of,  without  °Jack-ash  and  a  sma11  buck-eye,  marked  thus  I.  T.  on 
particular  evi-  the  side  of  a  buffaloe  road  leading  from  the  lower  Blue- 
thcT/nofoS  LickS  a  north"east  course,  about  7  miles  north-east  by 
WWver  a  east  from  tlle  said  Blue-Licks,  a  corner  of  an  entry  of 
place  cr  obj^a  20,000  acres  made  in  the  name  of  John  Tebbs,  John 
was  known  by  a  Sharp,  John  Clark,  David  Blanehard  and  Alexander 
bete  a"  ITy  M'Clain,  running  thence  with  the  said  Tebbs  and  com* 
was  made,  &  an  pany's  line  due  east  1600  poles,  thence  south  1000  poles, 
-fcbjecltorpiaceie  thence  west  1600  poles,  thence  north  1000  poles  to  the* 

name,  it  is  fair-  1  he  counsel  for  appellant  has  relied  principally  on  the 
iy  prefumable  appellees  not  having  established  by  testimony  the  noto- 
oAbjeano"  riet^  of  tlle  lower  Blue-Licks,  at  the  time  the  above  en- 
fhewn  was  in-  try  was  made  ;  without  which,  it  is  contended  the  entry 
tended,  unlefs  does  not  contain  sufficient  description. 
t?crPrcircum-°"  .  This  has  necessarily  drawn  the  court  to  the  considera* 
itances  that  pre.  tion  of  a  question  hitherto  not  fully  decided  on  by  this 
fmnptjon  is  de-  court ;  that  is,  whether  the  court  will  take  notice  of  the 

X  entry  de-  £'eneral  history  of  the  settlement  of  this  country,  without 
pendant  on  de-  lts  being  established  by  evidence  filed  in  the  cause  ? 
fcjjwn  held  In  considering  this  subject,  the  court  have  not  been 
V3it  is  errone.  ^¥  t0  deriYe  anY  considerable  aid  from  British  autho- 
rs forthe  court  "ties.  Owing  to  the  different  situation  of  that  country 
to  fix  the  va-  from  ours,  and  owing  to  our  land  law  being  in  its  provi- 
LUeen°ts'uXVhe  si°ns  Unlike  an)r  thing  which  has  prevailed  in  that  coun- 
oscur-ying  tiau  try,  precedents  clearly  elucidating  the  subject  were  not 
mant  law.  to  be  expected.  The  court  discover  that  there  will  be 
W^dJrTby  conside.rable  difficulty  in  laying  down  any  general  rule  on 
com-r.iffioners.  tne  subject ;  and  frequently  it  will  be  hard  to  distinguish 

If  the  evift- between  those  things  the  notoriety  of  which  the  court 

S?  S™  bf  vvi11  ex  0JFcio  take  notice  of'  and  those  of  which  they 
improvements  vyul  require  proof.  The  court,  however,  feel  no  hesita- 
not  made  by  tion  in  declaring,  that  transactions  and  objects  which  ne- 
2SddnE  cessarilv  connect  themselves  with  and  form  a  part  of  the 
under  hb'S*  general  history  or  geography  of  the  country,  ought  to  be 
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taken  notice  of  without  particular  evidence  proving  their       H  ART 
notoriety.  BqdlS,  to. 

The  appellees'  entry  was  made  on  the  17th  of  Octo- 
ber 1783,  and  in  the  month  of  August  1782,  the  raemo^^y^'J"! 
rable  battle  between  the  Indians  and  the  early  settlers  of  Ver"f 'the^ucl 
Kentucky,  took  place  at  the  lower  Blue-Licks ;  a-.cirr  ceisfuiciaimanc 
cumstance  which  gave   a  degree  of  notoriety  to  that  payforfuchim- 
place,  which  at  that  period  it  would  not  otherwise  have  fe^Te6"  (bawl 
acquired  ;  and  which  perhaps  no  other  place  in  the  then  that  the  impro- 
district  of  Kentucky  possessed.     The  knowledge  of  the  v^r  had  luch  a 
name  by  which  the  place  was  called,  was  not  confined  to  im™^  °woui| 
those  who  resided  near  it ;  but,  in  consequence  of  the  have     entitled 
circumstance  above  mentioned,  became  general  through-  hi™ t0  Pfy^om 
out  Kentucky  :  and  no  historian  who  will  give  a  faithful  ci^mant". 
account  of  the  settlement  and  transactions  of  this  country^ 
will  omit  to  speak  of  the  battle,  and  the  place  at  which  it 
was  fought.     A  subsequent  locator  could  not  have  been 
at  a  loss,_or  misled  by  an  entry  calling  for  the  lower  Blue-. 
Licks.     Hfi  could  have  been  informed  of  the  place  in- 
tended, by  almost  every  individual  who  had  resided  in 
Kentucky  in  1 782. 

The  counsel  for  the  appellant  has  urged,  that  the  court 
cannot  judicially  take  notice  of  the  above  facts  ;  they, 
not  being  proved :  and  in  doing  so,  we  are  resorting  to 
our  private  knowledge  of  facts.  To  this,  the  court  an-- 
swer,  that  every  judge  ought  to  be  acquainted  with,  the 
general  history  of  his  country  ;.  and  when  it  becomes 
necessary,  for  the  purposes  of  justice,  he  should  avail 
himself  of  that  knowledge  ;  for  there  is. a  clear  and  ma- 
nifest distinction  between  a  judge's  knowledge  of  a  par- 
ticular fact  of  a  private  nature,  and  of  a  transaction  of 
general  and  universal  notoriety,  which  relates.,  to. the 
whole  community. 

The  court,  for  the  above  reasons,  think,  it  was  unne- 
cessary to  have  taken  testimony  to  establish  the  notorie- 
ty of  the  lower  Blue-Licks  ;  and  so,  far  as  the  entry  de- 
pends on  this  call,  as  the  appellant  has  on  record  admit-, 
ted  the  same  to.be  correctly  laid  down  in  the  plat,  the 
court  would  sustain  the  appellees'  claim, 

It  has  further  been  contended,  in  opposition  to  this, 
entry,  that  although  a  place  called  the  lower  Blue-Licks, 
might  have  been  notorious  before  the  entry  was  made,, 
and  the  place  now  shewn  and  claimed  by  the  appellees  is. 
admitted  to  be  the  lower  Blue-Licks  ;  yet  the  place  now- 
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Hart  known  by  that  name,  may  not  be  the  same  that  was  so 
BopLiv  &c.  called  previous  to  the  making  of  the  appellees'  entry. 
The  court  think  that  wherever  any  place  or  object  was 
known  by  a  particular  name  before  an  entry  was  made  ; 
and  an  object  or  place  is  now  shewn  bearing  the  same 
name  ;  it  is  fairly  presumable  that  the  place  or  object 
now  shewn  was  intended  ;  unless  by  proof,  or  other  cir- 
cumstances, that  presumption  is  destroyed. 
'  The  identity  and  notoriety  of  the  lower  Blue-Licks 
being  established,  the  remaining  objects  to  be  attended 
to,  are,  the  black-ash  and  buck-eye  marked  I.  T.  stand- 
ing on  a  buffaloe  road  leading  from  said  licks  a  north-east 
course,  about  7  miles  north  east  by  east  from  the  said 
Blue-Licks,  a  corner  of  an  entry  of  20,000  acres  made 
in  the  name  of  John  Tebbs  and  others. 

From  the  testimony  and  surveyor's  report  filed  in  the 
cause,  the  court  find  that  previous  to  the  making  of  the 
entry  now  under  consideration,  a  black-ash  and  buck-eye 
were  marked  with  the  letters  I.  T.  as  a  corner  to  an  en- 
try of  20,000  acres  made  in  the  name  of  John  Tebbs  and 
others ;  and  that  said  trees  stood  on  a  buffaloe  road 
leading  from  said  licks,  north  53  degrees  east,  7  miles 
and  172  poles  from  the  lower  Blue-Licks. 

The  court  are  of  opinion,  that  there  is  such  a  degree 
of  correctness  in  this  description,  that  a  subsequent  lo-? 
cator  could  by  reasonable  inquiry  have  ascertained  the 
beginning  of  the  appellees'  entry  ;  and  therefore  the  en-, 
try  must  be  sustained. 

Wherefore,  it  is  considered  that  the  decree  of  the 
Mason  circuit  court,  as  to  the  right  to  the  land  in  con- 
troversy, be  affirmed. 

In  the  final  decree  pronounced  by  the  circuit  court  of 
Mason,  there  is  error  in  the  court's  affixing  the  value 
upon  the  clearing  of  the  5  acres  of  meadow  ground  in 
the  depositions  mentioned  :  instead  of  proceeding  in 
that  way,  they  should  have  directed  the  commissioners 
again  to  go  on  the  land  and  make  a  just  estimate  and  va- 
luation of  the  clearing  and  fencing  the  said  5  acres,  or 
should  have  appointed  other  commissioners  for  that 
purpose.. 

The  inferior  court  also  erred  in  allowing  the  appellant 
any  compensation  for  the  improvements  made  by  Jack- 
son, or  for  the  sum  paid  by  the  appellant  to  him.  Ifc 
does  not  appear  to  the  court,  from  any  of  the  exhibits; 
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file  J,  that  Jack3on  had   such  a  claim  to  the  land  which        t*A*T 
he  improved,  as  would  (under  the  occupying  claimant   BoDt *Jf  &c< 
law)  («),   have   enabled   him  to  recover  from  Bodley, 
Hughes  and  others  the  value  of  improvements  made  by  ^  (*)  AQ*  «f 
him  ;  nor  could  he  have  recovered  of  Hart,  without  fur-  Jj^J'^JV 
ther  evidence  of  title  than  is  here  shewn,  had  Hart  turn- 
ed him  out  of  possession  by  suit.     And  if  so,  the  appel- 
lant by  getting  into  possession  by  contract  or  otherwise, 
cannot  by  the  aid  of  his  title  stand  in  a  better  situation 
than  Jackson  would  have  stood,  the  improvements  not 
having  been  made  under  his  claim. 

A  motion  was  made  to  the  court  for  a  re-hearing  of 
this  cause  ;  particularly  as  related  to  the  first  point  deci- 
ded ;  which  was  very  elaborately  argued  by  Talbot  for 
appellant,  and  Bibb  for  the  appellees. 

The  court  overruled  the  motion. 


MORGAN  vs.  CRAIG.  May  to. 

By  the  Court.— This  was   an  action  of  replevin,      .,  , 

brought  by  the  plaintiff  against  the  defendant,  to  have  fe;Zed  to  fatisfy 
restored  to  him  a  horse  which  the  defendant,  as  sheriff  a  fteriff's  fee- 
of  Muhlenburg  county,  had  taken  into  his  custody  to  sa-  b'll»  th,e  *ai0.n 

%  ,  ^  or    replevin     is 

tisfy  a  sheriff  s  fee-bill,  which  a  former  sheriff  of  Fayette  not  the  proper 
county  had  put  into  the  defendant's'  hands  for  collection,  remedy  to  try 
The  defendant  justified  under  the  fee-bill  aforesaid  :  to  th^  !esahty  ot 
his  plea   the  plaintiff  demurred,    and  the  inferior  court 
rendered  judgment  for  the  defendant  on  the  demurrer. 
We  deem  it  unnecessary  to  examine  the  errors  particu- 
larly assigned,  the  court  being  of  opinion  that  the  plain- 
tiff, if  he  had  a  right,  has  mistaken  his  remedy,  as  a  writ 
of  replevin  will  not  lie  in  such  cases. 
Judgment  affirmed. 


PATTERSON'S  devisees  vs.    BRADFORD. 

BRADFORD  vs.   PATTERSON'S  devisees.         ***  vL 

Opinion  of  the  Court. — In  this  case  both  parties  At  Iaw  the 
appealed  from  the  decree  of  the  Fayette  circuit  court ;  plaintiff  muft 
so  that  it  will  be  the  duty  of  this  court  to  determine  whe-  j.ecovef  onf  £e 
ther  that  court  decreed  more  or  less,  or  otherwise,  for  or  owrl  title, with- 
against  either  of  the  parties,  than  it  ought  to  have  done,  out  regard  to  the 
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PATTt»soN'»        Francis  Patterson's  devisees,  who  were  complainants 
in  that  court,  claim  the  land  in  contest  by  virtue  of  acer- 

Bfadford.    tificate  for  a  pre-emption  of  1000  acres,  granted  the  said 

Brauford  Francis  by  the  court  of  commissioners  on  the  1  7th  day 
pATTE*so!»'a    °*  J;uuiaiy  1780,  which   is  in  the  following-  words,  ta 

devifce..  wit : 

"  Francis   Patterson,   by  Robert  Patterson,  this  day 
defendaat,0sf.thC  cla,metl  a  pre-emption  of  1000  acres  of  land,  at  the  state 

Inequity  the  price,  in  the  district  of  Kentucky,  lying  on  the  north 
complainant  fork  ol  Cane  run,  to  include  his  improvement,  and  to  ex- 
he"  hasT  Rood  tclK*  Weatwapdif  for  quantity,  by  marking  and  improv- 
and  fuperior  e-  ing  the  same  in  the  year  1776.  Satisfactory  proof  being 
suitable  right  made  to  the  court,  they  are  of  opinion  that  the  said  Pat- 
rnandcdh'befOTe  terson  nas  a  r»ght  to  a  pre-emption  of  1000  acres,  to  in- 
hecanweftthe  elude  the  said  improvement." 

legal  title  outot"      And  by  virtue  of  an  entrv  on  a  pre-emption  warrant, 
2hatevirndw«  made  thereon  on  the  fourth  day  of  December  1782,  in 

the    means    by  the  following  words  : 

which  it  was  «  Francis  Patterson  enters  1000  acres  of  land  on  a 
"'where  the  Pre-emption  warrant,  No.  852,  on  Cane  run,  a  south 
equity  is  equal,  brunch  of  north  Elkhorn,  where  John  Maxwell's  east, 
the  law  mult  line  strikes  M'Dowell's,  with  MaxwelPs  line  400  poles, 
^jWu  j,  and  with  M'Dowell's  north  and  east  line  at  right  angles 
no  legal  appro-  for  quantity,  to  include  his  improvement." 
priationof  land,  Upon  which  a  survev  was  made  on  the  15th  day  of 
unlets  it  Lie     February  1783,  which  survev  was  returned  to  the  rep-is- 

mau    in  purlu-         ,  J  '  ,  7  o 

ance  of  the  en-  ters  ottice  on  the  16th  day  of  February  1784. 
lI7-  John  Bradford  claims  part  of  the  land  in  contest  by 

re  iftwiwffc     virtue  °*"  an  entry  made  on  a  treasury  warrant,  for  600 
placeitinabet-  acres,  on  the  26th  day  of  June  1784,   and  another  part 
ter  Htuation.     thereof  by  virtue  of  a  certificate  and  entry  for  a  settle- 
Thc parentis  mcntof400  acres,  as  assignee  of  Tames  Bryant. 

an  appropriation        *~v        1  '  o  J  J 

o/rand.  On  the  11th  day  of  May  1784,  John  Bradford  enter- 

There  is  no  ed  a  caveat  against  the  said  Francis  Patterson,  to  pre- 
entn a'nTpattnt  vent  l^e  issuing  of  a  grant  upon  his  said  pre-emption 
which  is  an  aP-  survey,  u  because  (as  the  said  caveat  alleged)  the  said 
propriation  or  John  Bradford  claimed  part  of  the  land  by  virtue  of  a 
*Vhe  manner  certificate  for  settlement,  as  assignee  of  James  Bryant, 
of  furveying  an  and  other  part  thereof  under  a  treasury  warrant  special- 
emry  dirctted,  \y  entered  ;  the  said  pre-emption  not  being  surveyed 
lie  on  "warer  aol'eeably  to  the  entry  made  with  the  commissioners  and? 
courfe   and   to  county  surveyor." 

include  an  im-       This  caveat   came  to   trial  in  the  late  supreme  court 
prevaifiez  fa  ^  district  Qr  KentQC^y,  at  the  March  term  1787  ; 
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and  the  plaintiff,  Bradford,  after  the  jury  had  agreed  Patterson's 
upon  a  verdict,   suffered    a  nonsuit,   and  judgment  for  Wj 

<;osts  in  the  caveat  was  given  against  him.  Bradford. 

During  the  pendency  of  the  caveat,  John  Bradford     Bradford 
made  the  before  mentioned  entry  of  600  acres  ;  caused  a  pATTtRS0N'S 
survey  thereof  to  be  made,   and  obtained  patents  both    devifees. 
ior  the  600  acres  and  for  the  settlement  right  ;  but  did 

,  ,  °  An  entry  calls 

not  obtain  a  patent  upon  the  treasury  warrant  entry  t0  run  a  given 
mentioned  in  the  caveat.  courfetoa  mar- 

It  has  been  contended  by  the  counsel  for  Patterson's  ^ei  c"rner,i,  . 

.       .  ,  ,  .    ,  .  ,  line    ihould  be 

devisees,  that  as  between  the  parties  to  a  caveat  the  pa-  run  t3  tne  cor. 
tent  of  the  defendant  in  the  caveat  ought  to  be  consider-  ner,  though  ic 
ed  as  bearing  date  when  it  would  have  issued  ;  or  if  not,  y*nes  ,from, 
in  general,  it  ought  in  cases  like  the  present,  where  (as  Boheonb   -vs. 
is  alleged)   the  plaintiff  in  the  caveat  has  been  guilty  of  Mcxweli, poft. 
fraud.     And  it  has  further  been  contended,  that  if  these     Calls .'"  *n 
points  are  not  tenable,  that  still  Bradford,  as  to  the  trea-  being  jnconfifl 
sury  warrant  entry  of  600  acres,  ought  to  be  decreed  to  tent  with  other 
convey  on  the  ground  of  the  previous  survey  and  regis-  controllng"|1s- 
try  ol  Patterson  s  claim.  entries  are  to  be 

It  is  a  well  established  rule  of  law,  to  which  the  court  compared  with 
can  find  no  exception,  that  the  plaintiff  must  recover  by  tne,r  certlfi". 
the  strength  of  his  own  title,  without  regard  to  the  weak-  there'be  a  devi- 
ness  of  the  defendant's.  And  the  analogous  rule  in  ation  therefrom 
-equity,  that  the  complainant  must  shew  he  has  a  good  and  which  will  de- 
superior  equitable  right  to  the  thing  demanded,  before  „ity  ase  pre'f" 
he  can  wrest  the  legal  title  out  of  the  defendant,  whatever  eruptions, 
may  be  the  means  by  which  it  was  acquired  ;  seems  to  .**  '^e  entry 
be  equally  well  established,  and  so  far  as  the  court  can  veyor  on  a  pre- 
discover,  is  equally  free  from  exception.  emption  warrant 

These  rules  are  deducible  from  the  principles  of  na-  omit  *. "!' con" 

,,  TC     ,  ,    .  .  *  .    ,      l.  ,       tained  initscer- 

tural  law.  It  the  complainant  has  no  right,  it  must  be  tifkate,  it  can. 
wholly  immaterial  to  inquire  whether  the  defendant's  ti-  not  be  fupplied 
tie  is  good  or  bad.  It  is  a  maxim  in  courts  of  chancery,  byr  ?*klns  tfe« 
that  where  the  equity  is  equal,  the  legal  title  must  pre-  entry  together, 
vail ;  from  which  it  is  obvious  that  where  neither  party  as  is  done  on 
has  a  good  equitable  .title,  the  complainant  cannot  reco-  fe.tlemenC  en- 

ver-  _  •  But  the  pre- 

Many  authorities  have  been  cited  in  the  argument,  to  fumption  is, 
prove  that  equity  will  redress  wrongs,  and  prevent  mis-  thac  .the   -p.re" 

i  -   r         i_-   i    •  ■    i  i      °  ,.     i  i  emptioner     in- 

cniel ;  which  is  certainly  true,  when  applied  to  the  case  tended  to appro- 
of  one  prosecuting  his  legal  or  equitable  right  which  has  priate  the  fame 
been  infringed  ;  but  none  of  the  cases  prove  that  either  ?an^.called  f°r 

r  l  •  •  i.  fr-  i  ,       in  his    certih- 

-a  court  ot  law  or  equity  can  give  relief  to  those  who  cate,  Uniefs   a 
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Patterson*!   have  no  right ;  indeed  it  would  be  strange  if  such  a  case 

devices  j-j        •    . 

vt  did  exist. 

Bradforb,         If  the  court  were  to  consider  Patterson's  devisees,  who 
Bradford     were  complninants  in  this  case,  as  holding  the  elder  pa- 
Patterson's    tent>  *'  wou^  at    once  overturn  these  well   established 
devifees.         principles.     It  would,   in  fact,  be,  to  convert  the  com- 
plainants into  defendants,  and  thereby  enable  them  to  re- 
tkmTe  indka-  coveri  not  by  *he  strength  of  their  own  equity,  but  by- 
ted,  the  weakness  of  Bradford's,  who  is  really  the  defendant, 
and  holds  the  legal  title. 

But  it  is  urged  that  Bradford,  as  to  the  600  acres 
entry,  should  be  decreed  to  convey  on  the  ground  that 
Patterson's  claim  had  been  surveyed  and  registered  be- 
fore that  entry  was  made. 

This  question,  it  is  believed,  has  not  been  heretofore 
directly  decided  in  this  court.     But  the  supreme  court  of 
the  United  States  has  decided  in  the  case  of  Wilson  vs. 
[a)  i  Cranch  Mason  (fl),  that   a  survey  is  no  legal  appropriation  of 
45-  land,  under  the  land  law  of  Virginia,  unless  it  is  made 

pursuant  to  the  entry,  so  as  to  prevent  others  holding 
warrants  under  that  law  from  entering  the  same.  And 
although  the  decisions  of  that  court  may  not  necessarily 
form  a  precedent  for  this  court,  yet  its  decisions  are  cer- 
tainly entitled  to  high  respect. 

Besides,  this  court  approve  of  the  general  principles 
of  that  decision.  The  land  law  of  Virginia  under  which 
those  claims  are  derived,  only  authorised  a  survey  to  be 
made  of  lands  previously  entered  for  in  the  manner  pre- 
scribed by  law.  Every  survey,  therefore,  made  upon 
other  ground  than  that  appropriated  by  the  entry  by  vir- 
tue of  which  it  purports  to  be  made,  was  an  unauthorised 
and  illegal  act  j  and  could  confer  no  right  as  against 
other  purchasers  under  the  laws  of  Virginia. 

And  this  court  cannot  think  that  the  survey  having 
been  registered,  can  place  it  in  any  better  situation.  The 
returning  of  the  plat  and  certificate  of  survey  to  the  re- 
gister's office,  is  the  party's  own  act ;  and  the  common- 
wealth so  far  has  done  nothing  confirming  the  survey, 
or  waving  the  illegality  of  it.  And  although  the  party, 
by  proceeding  thus  far  upon  an  illegal  survey,  may  have 
bound  himself  so  that  he  cannot  retract,  it  does  not  fol- 
low that  others  shall  also  be  bound  thereby.  The  con- 
trary seems  deducible  from  the  law.  A  caveat  may  be 
entered  against  such  illegal  survey  at  any  time  before  the 
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grant  issues,  and  the  illegality  thereof  called  in  question  Patterson's 
in  that  mode  of  trial  at  law,  which  cannot  be  done  after     e   '"' 

the  patent  issues.  Bradford. 

But  it  is  urged,  that  there-must  be  some  point  at  which     BsADF-»B 
land  surveyed  contrary  to  entry,   would  not  be  subject  pATTbrson's 
to  appropriation  by  others.     And  several  former  deci-    devifees. 
sions  of  this  court  have  been  cited,  in  which  it  has  been 
determined,  that  after  a  patent  has  issued  the  land  can-  anJrktent***. 
not  be  entered  for  by  another.     And  it  has  been  conten-  Kenton  and F™. 
ded,  there  is  the  same  reason  for  deciding  that  it  cannot  'zier>  anU  **• 
after  the  survey  has  been  registered. 

There  is  an  obvious  difference  between  the  cases. 
When  a  grant  issues,  the  commonwealth  divests  herself 
of  the  legal  title  to  the  land,  and  vests  it  in  the  grantee. 
She  may  fairly  be  presumed,  from  the  act  of  granting, 
to  have  confirmed  the  survey,  and  to  have  waved,  on  her 
part,  all  objections  to  its  legality.  Until  the  patent  is- 
sues, the  legal  title  is  in  the  commonwealth.  Other  per- 
sons holding  warrants  would  therefore  have  a  right  to 
purchase  it,  or  make  an  entry  upon  it,  unless  the  party 
holding  the  survey  had  acquired  a  prior  Or  better  equita- 
ble title  thereto  ;  which  this  court  is  of  opinion  could 
only  be  done  by  having  made  a  special  entry  therefor j 
authorising  the  survey. 

As  Patterson's  survey  is  confessedly  made  contrary 
to  entry,  in  part,  it  will  become  necessary  to  ascertain 
how  far  the  entry  is  special,  and  how  far  the  survey  is 
conformable  thereto.  It  has  not  been  attempted  to 
shew  that  the  entry  is  wholly  vague  and  uncertain,  and 
if  it  had  been  made  must  have  been  unsuccessful. 

This  court  is  of  opinion  that  Nathaniel  Evans's  settle- 
ment entry,  as  assignee  of  John  Maxwell,  should  be  sur- 
veyed  in  a  square  figure,   with  lines   to  the  cardinal 
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Patterson's  points,   including  the  improvement   on  the   connected 


devifees 


plat,  made  by  Robert  Patterson,  in  the  centre.* 


Bradford. 

Bradford  *  I's  ca"s  were,  M  lying  on  the  north  fork  of  Cane  run,  about  one  milebi- 

vs.  low  the  Licking  creek  road,  including  an  improvement  made  by  Robert  Pat-  j 

Patterson's    terfon." 

devifees.  "^le  Wowing  is  fo  much  of  tht  connected  plat  as  will  (hew  the  pouticn  of  I 

the  obje&s,  and  the  manner  of  furveying  directed  bry  thecourt : 


\     T 


G. 


A,  B.  C.  D.— A  part  of  M'Dowell's  military  furvejr. 

K.  E.  F    H. — A  part  of  Chriftian's  military  furvey. 

L.  M.  N.  P. — Evans,  aflignee  of  Maxwell's,  fettlement,  as  directed  to  be 
furveyed   by  the  court,  with  the  improvement  in  the  cer.tre. 

A,  E,  Q^  I. —  Evans,  aflignee  of  Maxwell's,  pre-emption,  as  directed  to  be 
furveyed  by  the  courts 

I.  B.  S.  G.  T.  R.  Q^-Patterfon's   pre-emption,  as  directed  to  be  furveyeid  i 
by  the  court. 

G. — Patterfon's  improvement  on  the  north  fork  of  Cane  run. 

Near  the  letter  I,  and  in  M'Dowell's  lurvey,  was  Patterlcn's  improvement, 
on  the  fouth  fork  of  Cane  run. 

The  line  A,  E.  runs  about  N.  40  degrees  W. 

The  north  fork  of  Cane  run  pafied  near  the  letter  G.— The  fouth  fork  neat 
the  letter  I — They  united  near  N.  and  pafled  within  a  few  poles  «?f  Evans's" 
improvements 
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The  pre-emption  entryof  Nathaniel  Evans,  assignee  Patterson's 
qf  John  Maxwell,  called  for  in  Patterson's  entry  by  the     evi  ^" 
name  of  Maxwell's  line,  calls  for —  Bradford.. 

"Beginning  at  the    north-west   corner  of  Samuel     Bradford 
M'Dowell's  survey  of  2000  acres,  on  the  waters  of  Cane  pATTjg,'S0N'e 
run,  to  run  from  thence  north-west  to  Col.  Christian's   devifees. 
survey,  thence  south  70  degrees  east  along  said  line  a 
sufficient  distance  to  include  the  said  1000  acres,  and  al- 
so the  settlement  of  400,  and  making  an  acute  angle  to 
strike  Col.  M'Dowell's  north  line  300.  poles  from  the 
beginning." 

All  the  calls  of  this  entry  cannot  be  strictly  complted- 
with,  for  a  north-west  course  from  the  beginning  will  not 
strike  Christian's  line,  and  a  part  of  the  settlement  of 
400  acres  will  lie  within  Christian's  military  survey,  with 
the  line  of  which  the  pre-emption  entry  calls  to  run. 
The  locator  must  be  presumed  to  be  acquainted  with 
Christian's  line,  which  was  a  visible  marked  boundary, 
an  immediate  object  of  the  senses,  and  his  intention  to 
run  to  it  cannot  therefore  be  reasonably  doubted.  But 
the  true  course  which  would  enable  him  to  get  to  Chris- 
tian's line  was  not  traced  out  by  any  marked  or  visible 
line,  but  only  an  ideal  one,  so  that  he  might  very  readi^ 
iy  be  mistaken  in  the  true  course.  The  court  is  there- 
fore of  opinion,  that  to  conform  to  that  call  of  the  entry, 
as  near  as  the  reason  of  the  thing  will  permit,  Max- 
well's, that  is,  Evans's  pre-emption  line,  should  run  from 
the  beginning  as  near  a  north-west  course  as  may  be, so 
as  to  strike  Christian's  corner  at  the  letter  E.  on  the 
plat. 

The  same  reasons  advanced  above,  with  regard  to  the 
call  for  a  north-west  course,  will  apply  with  equal  force 
to  the  call  to  include  the  settlement  of  400  acres,  the  whole 
of  which  cannot  be  included  without  departing  from  the 
call  to  run  with  Christian's  line,  a  visible  marked  boun- 
dary. The  court  is  therefore  of  opinion  that  Evans's, 
that  is,  Maxwell's,  should  run  with  Christian's  line  so  far 
as  that  a  line  run  from  Christian's  line  (or  a  continua- 
tion of  its  course,  if  necessary,)  will  strike  Col.  M'Dowell's 
north  line  300  poles  from  the  place  of  beginning,  so  as 
to  include  1000  acres  for  the  pre-emption,  and  also  "so 
much  of  the  settlement  as  lies  south  of  Christian's  line, 
2,nd  will  be  included  within  the  aforesaid  boundary. 
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Patterson's       Some  difficulties  present  themselves  in  deciding  how 

m  Patterson's  pre-emption  entry  should  be  surveyed.     It 

Bradford,    is  contended  the  call  to  include  his  improvement  should 

Bradford    be  rejected,  and  that  the  entry  can   derive   no  aid  from 

Patterson's  tne  certificate.  They  certainly  are  to  be  compared  to- 
deviiets.  "  gether  for  the  purpose  of  discovering  whether  the  entry 
has  departed  from  the  ground  occupied  by  the  certifi- 
cate, so  as  to  lose  the  dignity  of  a  pre-emption,  or  not. 
By  making  the  comparison,  the  inquirer  would  have  seen 
that  the  certificate  called  to  "include  his  improvement 
on  the  north  fork  of  Cane  run,"  and  to  extend  west- 
wardly  for  quantity.  And  although  if  the  entry  had  not 
called  to  include  his  improvement,  that  call  could  not 
have  been  supplied  by  taking  the  entry  and  certificate' 
together,  as  would  be  done  in  the  case  of  a  settlement  en- 
try and  certificate  ;  yet  when  both  the  certificate  and  en- 
try call  to  include  his  improvement,  it  is  fairly  to  be 
presumed  the  same  one  was  intended  in  both,  unless  the 
other  calls  of  the  entry  indicate  a  different  intention  ; 
which  is  not  the  case  in  the  entry  under  consideration. 

It  is  proved  in  the  cause  thatatthe  time  Col.  M'Dowell 
went  With  a  company  from  Lexington,  upon  notice  gi- 
ven in  that  place,  to  trace  the  lines  of  his  military  survey, 
which  was  prior  to  the  date  of  Patterson's  entry,  Robert 
Patterson  shewed  the  improvement  at  the  letter  G,  on 
the  north  fork  of  Cane  run,  to  some  of  the  company,  and 
informed  them  it  was  Francis  Patterson's  improvement. 
It  is  also  proved  that  at  that  time  it  was  discovered 
the  improvement  on  the  south  fork,  near  the  letter  I, 
was  within  M'Dowell's  military  survey.  These  cirr 
cumstances  strengthen  the  presumption  that  the  im- 
provement at  G,  on  the  north  fork,  was  the  one  called 
for  in  the  entry.  Besides,  the  improvement  at  I,  could 
not  be  included  without  crossing  and  going  Outside  of 
the  boundary  lines,  which  are  certainly  given  in  the  en- 
try, when  the  improvement  at  G,  is  found  in  the  direc- 
tion which  the  entry  shews  the  locator  intended  to  run 
off  from  the  given  lines  for  his  quantity.  A  subsequent 
locator  would,  from  reading  the  entry,  be  induced  to 
search  for  the  improvement  in  the  quarter  where  it  is 
found.  It  was  at  a  large  spring,  upon  or  near  the  north 
fork  of  Cane  run  ;  and  as  improvements  were  very  gene- 
rally made  on  water  courses  and  at  springs,  an  inqui- 
rer would  naturally  have  searched  up  the  branch  for  it  j 
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and  if  he  had  done  so,  he,  in  searching  a  reasonable  dis-  Patterson's 
tance,  might  have  certainly  found  it.     There  is  no  proof  -■  v  vs 
that  any  other  improvement  existed  near  it,  so  as  to  ren-    Bradford. 
der  it  doubtful,  when  found,  whether  it  was  the  one  in-    Bradford 

■  *vs. 

Jenueu.  Patterson's 

The  court  is  therefore  of  opinion,  that  the  call  for  the  devifees. 
improvement  cannot  be  rejected,  and  that  the  circuit 
court  decided  correctly  in  directing  the  improvement  at 
G,  to  be  included  in  Patterson's  survey. 

But  this  court  is  of  opinion  the  circuit  court  erred  as 
vo  the  manner  in  which  they  have  directed  the  survey  to 
be  made.  It  is  a  reasonable  rule  in  the  construction  of 
entries,  that  the  survey  shall  be  made  in  a  right  angled 
figure,  with  the  opposite  lines  of  equal  length,  unless 
the  calls  of  the  entry  require  a  different  figure.  And 
this  rule  corresponds  with  what  seems  to  have  been  the 
intention  of  Patterson's  e;ntry,  and  could  have  been  ap- 
plied with  little  variation,  if  the  locator  had  not  been 
mistaken  in  the  quantity  of  grouad  which  would  be  em- 
braced in  such  a  survey,  including  the  improvement. 

If  the  situation  of  the  improvement  had  permitted,  the 
court  would  have  directed  the  upper  line  of  the  survey 
to  be  made  as  long  as  the  lower  one  of  400  poles  called 
for  in  the  entry.  But  from  the  situation  of  the  improve- 
ment, too  much  land  would  be  included  in  the  survey,  if 
that  were  done.  The  upper  end  of  the  si>rvey  then  should 
be  made  as  wide,  or  in  other  words,  the  upper  line  as  long, 
-as  the  situation  of  the  improvement  and  the  other  calls 
m  the  entry  will  permit.  This  court  is  therefore  of  opi- 
nion, that  Patterson's  survey  should  begin  where  Evans's 
upper  line,  assignee  of  Maxwell,  strikes  M'Dowell's 
line,  and  run  the  course  of  Evans's,  or  Maxwell's  line, 
of  whom  Evans  is  assignee,  400  poles,  and  from  the  be- 
ginning with  M'Dowell's  line  to  his  north-east  corner  ; 
and  then  with  M'Dowell's  east  line  so  far  that  a  line 
drawn  at  right  angles  thereto  will  barely  include  Patter- 
son's improvement  at  G,  from  which  a  line  should  be 
extended  at  right  angles  to  the  last  mentioned  line,  so  far 
as  that  a  line  from  the  termination  thereof  to  the  end  of 
the  first  line,  400  poles  from  the  place  of  beginning,  will 
Include  the  quantity  of  1000  acres. 
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Mqltb.  HELM'S  heirs  vs.  CRAIG. 

An  entry  held      THE  following  opinion  was  delivered  at  the  spring 
deficient  in  de-  term  1806  : — The  only  thing  to    be   considered    in  this 
fcnption,  &.  not  causC)  is?  whether  the  improvement  called  for  in  the  cer- 
notoriety. *     °  tificate  under  which  the  complainants  claim,  has   been 
identified  and  proved  to  possess  such  a  degree  of  noto- 
riety among  those  who  were  conversant   in  that  part  of 
the  country,  as  was  sufficient  to  convey  a  notice  to  sub- 
sequent inquirers  and  locators  that  the   land  had  been 
appropriated   by  the    complainants'    ancestor.      It  is  in 
proof  in  the  cause   that  there   were  two  improvements 
made  for  Leonard  Helm,   by  the  company  of  which  he 
was  a  member,  on  the  east  fork  of  Jessamine  ;  and  that 
in  1776,  both  those  improvements  were  known  to  the 
people  residing  at  Harrodsburg,  who  were  concerned  in 
lands  in  that  quarter,    as   Helm's  improvements.     It  is 
true,  that  the  circumstance   of  Helm's  having  two  im- 
provements in  the  vicinity  of  each  other,  and  his  calling 
for  one   only  in  his  certificate,  without  distinguishing 
which  he  intended  to  lay  his  claim  on,  may,  at  first  view, 
seem  to  produce  uncertainty  ;  but,  when  it  is  consider- 
ed that  an  extraordinary  degree  of  labor,  to  wit,    split- 
ting boards,  and  sowing  turnip  seed,  was  bestowed  on  the 
improvement  at  A,  strongly  indicating  a  design  of  spe- 
cial appropriation,  there  can  remain  no  doubt  but  that 
improvement  was  his  choice,  in  exclusion  of  the  other, 
and  must  have  been  the  one  called  for  in  the  commis- 
sioners' certificate  ;  more    especially,   as  the  improve- 
ment at  A,  is  nearer  the  distance  called  for  in  the  entry, 
from   the  mouth  of  the  branch  whereon  the  improve- 
ments are  situated,  than  the  one  higher  up  the  branch. 
The  court  below,  therefore,  certainly  erred  in  dismissing 
the  complainants'  bill,  which  should  have  been  sustained 
for  so  much  of  the  land  in  contest  as  will  be  comprehen- 
ded within  the  bounds  of  the  complainants'  settlement 
and  pre-emption,  when  the  settlement  is  laid  down  in  a 
square,   with  the  improvement  at  A,  in  the  centre,  the 
lines  running  to  the  cardinal  points,  and  one  half  of  the 
pre-emption  laid  on  the  north  of  the  settlement,  and  the 
other  half  on  the  south. 

A  re-hearing  was  obtained,  and  the  cause   re-argued 
this  term,    and  the  following  opinion  delivered  : 

By  the  Court This  is  a  contest  for  land  in  chan- 
cery.    Helm's  heirs  were  complainants  in  the  original 
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suit,  and  Craig  was  defendant.     Craig  relied  solely  oh  HiLM'jheira 
having  the  elder  legal  title,  of  which  he  cannot  be  dives-       c  ™jG 
ted,  until  Helm's  heirs  have  shewn  that  they  claim  under 
an  equitable  title  of  prior  date.     They  rely  on  the  fol- 
lowing location  and  entries  : 

November  the  18th  1779,  "Leonard  Helm,  by  Col. 
George  Rogers  Clarke,  this  day  claimed  a  settlement  and 
pre-emption  to  a  tract  of  land  lying  on  a  branch  of  Jessa- 
mine creek,  a  branch  of  Kentucky,  about  three  miles  from 
the  mouth  of  the  said  creek,  by  the  said  Helm  improving 
the  same  in  the  year  1776,  and  residing  in  the  country 
twelve  months  since.  Satisfactory  proof  being  made  to 
the  court,  they  are  of  opinion  the  said  Helm  has  a  right 
to  a  settlement  of  400  acres  of  land,  including  the  said 
improvement,  and  the  pre-emption  of  1000  acres  ad^ 
joining,  and  that  a  certificate  issue  accordingly*" 

"  December  the  7th,  1779,  Leonard  Helm  enters  400 
acres  by  certificate,  &c.  lying  on  a  branch  of  Jessamine; 
creek,  a  branch  of  Kentucky,  about  three  miles  from 
the  mouth  of  said  creek." 

"July  the  18th  1780,  Leonard  Helm  enters  a  pre- 
emption warrant  of  1000  acres  adjoining  his  settlement 
'on  Jessamine  creek,  on  the  upper  and  lower  side." 

It  appears  that  the  court  below  decreed  the  bill  of  the 
complainants  to  be  dismissed,  with  costs ;  that  on  an 
appeal,  this  court,  at  a  former  term,  were  of  opinion  that 
the  location  and  entries  which  have  been  recited  ought  to 
be  sustained  ;  and  decreed  that  the  complainants  should 
recover  of  the  defendant  so  much  of  his  land  as  inter- 
fered with  theirs,  as  should  be  found  to  lie  within  surveys 
made  on  Helm's  settlement  and  pre-emption,  when  laid 
off  as  directed  by  the  decree.  And  on  it  being  sugges- 
ted by  the  counsel  for  Craig,  that  this  decree  was  erro- 
neous, a  re-hearing  was  ordered,  on  several  points  then 
exhibited  ;  the  first  of  which,  is,  that  neither  of  the  im- 
provements shewn  as  Leonard  Helm's,  was  so  notori- 
ous, or  so  decribed  by  either  the  certificate  granted  to 
him  by  the  commissioners,  or  his  entries  with  the  sur- 
veyor, as  to  authorise  the  establishment  of  this  claim. 
Helm's  claim  not  only  being  of  prior  date,  but  of  supe- 
rior dignity  to  that  of  Craig's,  seems  to  deserve  great  in- 
dulgence in  supporting  it.  But  when  tested  by  the  land 
law,  and  the  current  of  decisions  in  similar  cases,  this 
court  now  finds  itself  constrained  to  change  its  former 
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Hum's  heirs  opinion  ;  because  the  location  and  entries  call  to  include* 
Craig.  an  improvement  made  by  Leonard  Kelm  on  a  branch  of. 
Jessamine  creek,  about  three  miles  from  the  mouth  of 
the  said  creek  ;  and  two  improvements  made  by  Ltonavd 
Helm  are  shewn,  about  three  Or  four  miles  irom  the 
mouth  of  an  east  branch  of  Jessamine,  and  about  six  or 
seven  miles  from  the  mouth  of  the  creek.  The  gram- 
matical and  most  obvious  construction  of  the  call,  is  the 
mouth  of  Jessamine  ;  and  there  is  nothing  to  enable  the 
court  to  pronounce  that  the  mouth  of  the  branch  was  in- 
tended ;  so  that  this  description  would  rather  tend  to 
mislead  than  to  guide  other  persons  to  those  improve- 
ments. But  could  it  with  propriety  be  presumed,  that 
Jessamine  creek  was  well  known  about  that  time,  the 
plat  exhibited  in  the  suit  shews  that  there  were  other 
branches  emptying  into  the  creek  which  fit. the  calls  in 
question  equally  well,  or  better  ;  and  it  is  conceived  it 
would  be  imposing  an  unreasonable  task  on  other  loca- 
tors, to  explore  all  those  branches  to  find  Helm's  im- 
provement ;  not  to  say,  that  the  east  branch  on  which 
the  improvement  is  shewn  had  an  appropriate,name  long 
before  Helm  obtained  a  certificate  for  his  settlement  and 
pre-emption,  and  it  not  having  been  called  for  by  that 
name,  would  tend  to  deception.  The  imperfections  of 
the  calls  in  Helm's  location  and  entries  which  have  been 
examined,  are  so  great  that  they  could  only  have  been 
cured  by  his  improvement  or  improvements  having  been 
generally  known  to  those  acquainted  with  that  part  of 
the  country.  But  so  far  from  this  having  been  proven 
to  be  the  case,  it  does  not  even  appear  that  they 
were  known  to  the  greater  number  of  tile  persons  who 
were  conversant  in  their  vicinity.  These  being  the  im- 
pressions of  the  court,  on  a  review  of  the  case,,  it  is  unne- 
cessary to  notice  the  other  points  which  have  been  made^ 
Former  decree  reversed. 


&* 


My  30*..  RESPASS  and  MELTON  vs.  ARNOLD. 

An  entry  o-        TlIE  OPINION  OF  THE  CoURT. In  this  C£)se   the  ap- 

iniuing  to  call  pellants  hold  the  elder  legal  title  to  the  land  in- contest  ; 
their°  proper  Y  wm°h  cannot  be  taken  away  from  them,  unless  the  ap-; 
names,  and  tail,  pellee,  who  was  complainant  in  the  original  suit,  can 
Tng  ta\  give  a  shew  a  superior  equitable  title  thereto.     It  will  there-: 
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lore  be  necessary  to  investigate  the  several  entries  under  Repass,  &c. 
which   the    appellee    claims  the  land,   before  it  can  be     Arn0'ld# 
material  to  take  notice  of  that  of  the  appellants; 

It  seems  to  this  court,  from  the  proofs  in  the  cause,  defcription    by 
and  examination  of  two  of  the  entries  held  by  the  ap- *^jh  ^jjj 
pelleej  the  one  for  400  acres,  made  in  the  name  of  Tho-  be   found,     is 
mas  Christy,   and  the  other  for  400  acres,  made  in  the  va?ue- 
name  of  John  Duncan,  that  both  those  entries  are  so  en^  a  (J^tlJiZ 
tirely  vague  and  uncertain,  as  to  make  it  unnecessary  to  ed   by  'other 
state   the  particular  objections   to   them.     Both  these  ca.lls»  is  uncer- 
claims  were,  in  the  opinion  of  this  court,  very  properly  '"xhe  omiffion 
rejected  by  the  decree  of  the  general  court*  to   call  for  an 

The  appellee  also  claims  the  land  by  virtue  of  the  fol-  obieft    by   'll.s 
lowing  entry,  of  which  he  has  become  the  proprietor,  to  STyTcorl 

W1*  •  reftdefcriptioa. 

"May  the  20th  1780,  William  Panhel,  assignee  of  a  call  to  lie 
William  Dunlap,  who  was  assignee  of  John  Burger,  en-  Hrtik,  «  • 
ters  400  acres  upon  a  pre-emption  warrant  No.  709,  ly-  locative'call,  i« 
ing  on  Hinkston's  branch  of  Licking  creek,  about  8  vaei,e- 
miles  from  Ruddle's  station,  on  the  trace  that  leads  from  fo^foSJJeJ 
Licking  to  Lexington,  including  a  springs  and  running  which  was  not 
down  said  branch  for  quantity."  And  John  Burger's  n°t"riuus>  n°r 
'  certificate,  on  which  it  is  founded,  is  in  every  material  «b^J  £* 
respect  the  same.  fcribtfit  fo  thaC 

The  stream  on  Which   this  entry  has  been  surveyed,  others   m'ght 
does  not  appear  ever  to  have  been  generally  known  by  iVrf °W 
the  name  of  Hinkston's  branch  ;  but  it  is  satisfactorily  certainly  found 
proven,   that  from  the  year  1776,   it  was  notoriously  h>  h  "Sue- 
called  and  known  by  the  name  of  Townsend's  run,  or  ££!.£ 
or  creek.     That   call  then   in  the  entry  is  so  far  from  and    the  cafes 
giving  correct  information  to  others,  that  it  must  have  there  eited* 
led  them  astray,    unless  some  other  call  in  the  entry  is 
sufficient  to  correct  the  mistake,  and  point  out  the  branch 
intended.     It  has  been  contended,  that  such  is  the  case  ; 
and  that  the  ambiguity  is   removed  by  the  call  for  the 
road  leading  from  Licking  to  Lexington. 

It  appears  from  the  plat  filed,  and  the  proofs  in  the 
cause,  that  the  road  leading  from  Ruddle's  station,  which 
was  situated  on  the  south  fork  of  Licking,  runs  up  this 
brancb>from  the  mouth,  out  at  the  head.  This  circum, 
stance  seemed  at  first  to  give  some  plausibility  to  the  ar- 
gument ;  but,  on  examination,  there  is  nothing  in  it. 
i  his  road  was  not  in  fact  a  road  from  Licking,  pro- 
perly speaking,  to  Lexington,  but  the  road  setting  out 

Q 
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Respass,  &c- and  leading  from  Ruddle's  station,  on  the  south  fork  of 
Arnolb.       Licking,  to   Lexington;  and  the  name  it  bore  corres- 
ponds with  the  fact ;  for  it  is  proven  bv  all  the  witnesses 
that  it  was  always  called  the  road  from  Ruddle's  station 
to  Lexington. 

The  entry  not  having  described  this  road  either  ac- ' 
cording  to  the  truth  of  the  fact,  or  the  name  by  which  it 
was  exclusively  known,  must,  at  least,  have  rendered  it 
very  uncertain  to  others,  whether  this  road  was  intend- 
ed to  be  described ;  when  the  entry  does  not  describe 
or  call  for  the  road  leading  from  Ruddle's  station,  a 
subsequent  locator  could  not  readily  presume  so  mate- 
rial a  part  of  the  description,  could  have  been  omitted 
through  mistake.  He  would  be  induced  to  suppose  this 
was  not  the  road,  but  some  other  one  which  did  in  fact 
lead  from  main  Licking  to  Lexington. 

But  it  is  urged  that  the  call  to  lie  about  eight  miles 
from  Ruddle's  station,  rendered  both  the  branch  and 
road  certain,  as  this  is  the  only  road  leading  from  Lick- 
ing, or  any  of  its  waters,  to  Lexington,  which  the  dis- 
tance would  reach  ;  and  because  no  other  such  road,  at 
any  distance,  is  shewn.  When  both  the  branch  and 
road,  if  the  ones  shewn  were  really  meant,  are  so  un- 
truly described,  the  court  cannot  believe  the  call  for  the 
distance  of  about  eight  miles,  as  used  in  this  entry,  could 
remove*  the  uncertainty.  It  would  be  a  criterion  to 
which  no  subsequent  locator  should  be  required  to  resort, 
to  ascertain  this  to  be  the  road  and  trace,  when  the  loca- 
tor of  this  entry  had  it  in  his  power  to  give  one  so  much 
more  certain,  by  calling  for  the  well  known  names 
Townsend's  ruti  and  the  road  from  Ruddle's  station  to 
Lexington.  Any  other  road  leading  from  Licking  to 
Lexington,  within  about  eight  miles  of  Ruddle's  station, 
Would  answer  that  call  equally  well.  And  the  court 
cannot  presume  that  because  the  road  shewn  does  not 
answer  the  other  descriptions  contained  in  the  entry, 
there  did  not  exist  such  an  one  as  did  correspond  there- 
with. 

From  this  view  of  the  case,  it  will  scarcely  be  neces- 
sary to  observe,  that  the  call  for  including  a  spring  can- 
not aid  the  entry  ;  which  must  be  uncertain  without  the 
aid  of  the  other  calls. 

In  every  view  which  the  court  can  take  of  the  entry 
undsr  consideration,  it  seems  entirely  destitute  of  that 
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certainty  and  precision  requisite  in  a  valid  entry.     The  Respass,  &c 
general  court  therefore  did  right  in  rejecting  it.  A  w' 

The  only  remaining  entry  or"  the  appellee  to  be  consi- 
dered, is  the  one  sustained  by  the  general  court.  It  is  in 
the  following  words  : 

"  February  21st  1783,  Robert  Moseby  withdraws  his 
entry  of  1000  acres,  made,  with  the  surveyor  of  Ken- 
tucky, May  the  11th  1780,  and  re-enters  the  same  again, 
on  Townsend  creek,  a  branch  of  Licking,  about  nine 
miles  from  Ruddle's  station,  near  a  south-east  course, 
joining  and  running  along  William  M'Cune's  pre-emp- 
tion line,  on  the  lower  side,  that  runs  a  north-east  course, 
and  taking  in  John  Killgore's  improvement  made  in 
1776,  and  running  down  each  side  of  the  creek  for  quan- 
tity." 

William  M'Cune's  pre-emption  entry  of  900  acres, 
made  December  5th  1782,  calls  to  join  his  settlement 
on  the  lower  side,  and  to  run  down  the  run  on  both  sides 
for  quantity.  His  settlement  entry,  made  June  24th 
1780,  which  is  in  the  words  of  his  certificate,  calls  for 
lying  near  the  head  of  Hinkston's  creek,  waters  of  the 
(  south  fork  of  Licking,  on  the  road  leading  from  Ruddle's 
station  to  Elkhorn. 

It  has  already  been  sufficiently  shewn,  that  the  call 
for  Hinkston's  creek,  would,  without  other  description 
correcting  or  explaining  it,  be  false  and  delusive,  when 
applied  to  the  branch  on  which  the  surveys  under  con- 
sideration have  been  made.  But  the  other  call  in 
M'Cune's  settlement  entry,  to  lie  on  the  road  leading 
from  Ruddle's  station  to  Elkhorn,  seems  to  remove  that, 
uncertainty  in  a  great  measure  ;  as  the  plat  and  proofs 
in  the  cause  shew  that  the  road  called  for,  which  is  the 
same  leading  to  Lexington,  runs  up  this  creek  the  whole 
length  thereof,  and,  crossing  the  dividing  ridge,  passed 
over  to  Elkhorn. 

If  M'Cune's  entry  had  called  for  any  particular  spot 
or  object  on  that  road,  to  which  his  claim  could  with 
certainty  have  been  attached,  it  might  have  been  good. 
But  the  entry  only  calls  to  lie  near  the  head  of  the  creek  ; 
an  expression  so  loose  and  indefinite  as  to  make  it 
wholly  uncertain.  It  is  a  relative  term,  expressing  no 
definite  idea,  and  therefore  incapable  of  pointing  out  any 
particular  distance  from  the  head  of  the  creek,  at  which 
the  land  was  intended  to  be  located.     Indeed,  M'Cune's 
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Resfass,  &.c.  settlement  entry  has  no  locative  call  in  it;  and  consists 
Arhom.      <*  general  description  only. 

If  Moseby's  entry,  in  calling  for  M'Cune's  pre-emp*  l 
tion  line,  is  supposed  to  relate  to  the  pre-emption  entry,  i 
it  must  be  equally  vague  and  uncertain. 

But  it  is  urged,  and  perhaps  with  proprietv,  that  the 
call  must  be  considered  as  having  relation  to  the  survey  j 
which  ha  J  previously  been  made  of  M'Cune's  pre-emp-  | 
tion  ;  and  that    the    call  for  the  survey,  under  the  cir-  j 
cumstances  of  this  case,  is  a  good  and  certain  one. 

William  M'Cune's  pre-emption  survey  was  made  on  j 
the  21st  day  of  January  1783,  just  one  month  before  the  ' 
date  of  Moseby's  entry.     There  is  no  proof  oi  its  having  J 
acquired  in  the    interim  any  degree  of  notoriety ;  and  i 
th^  certificate  of  survey,  so  far  as  appears  to  the  court, 
might  have    still  remained   in  the  pocket  of  the  deputy  j 
surveyor.     The  call  for  it  must,  therefore,  in  reason  and  j 
under  the  authority  of  the  decisions    in   Key  vs.   Mat-  \ 
(4)  Antejo.     son  £a^  31Ki  Moore  vs.  Whitledge  and  Reno  (£),  be  con-  j 
V )  «b  '   9«     sidered    as   altogether  uncertain  and  defective  ;  unless  j 
the  place  at  which  it  was  to  be  found,  is  so  described  in 
Moseby's  entry,  that  others  might  with  reasonable  in-  J 
dustry  have  certainly  found  it.     This  the  court  is  of  opi-  ; 
nion  has  not  been  done.     And  even  if  an  inquirer  had  I 
found  the  lower  line  of  M'Cune's  pre-emption,  he  could 
not  have  known  it  to  be  the  line  intended.     Indeed,  he  ' 
would  have  been  led  to  suppose  it  was  not,  on  account  of 
its  varying  so  materially  in  its  course  from  that  described  ' 
in  the  entry. 

The  exhibits  in  the  cause  prove  that  there  were  other  j 
surveys  made  on  the  road,  before  the  date  of  Moseby's 
entry,  corresponding   as  well  with  the  description  con-  ! 
tained  in  it ;  and  none  of  them  having  been  recorded,  so  ' 
far  as  appears  to  the  court,    the  uncertainty  must   have 
been  increased  thereby. 

The  call  in  the  entry  for  "  taking   in  Killgore's  im-  , 
provement,"  is  equally  uncertain.     Its  situation  is  not  j 
described,  and  it  was  made  nearly  half  a  mile  from  the  1 
road,  entirely  out  of  view  of  the  passengers.     There  ! 
were  several  other  improvements   near  it,    and  equally  j 
well  corresponding  with   the  other  calls  in   the  entry  ; 
and  it  was  so  far  from  possessing  notoriety,  that  it  does 
not  appear  any  person  besides  Killgore  himself,  ever  saw 
it,  until  after  Moseby's  entry  was  made.      From  these 
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considerations,  it  seems  to  this  court  that  the  said  entry,  Repass,  &e. 
inade  in  the  name  of  Robert  Moseby,   cannot  be  sup-     Arnold. 
-ported ;  and  that  the  general  court  erred  in  decreeing 
imonit  in  favor  of  the  appellee.— —Decree  reversed. 


DAY  vs.  GREEN".  My3otb. 

GREEN  brought  suit  against  Day,  for  not  perform-  a  perfon  of- 
ing  some  carpenter's  work  in  a  workman-like  manner,  fered  as  a  wit- 
On  the  trial  Day  offered  his  brother,  Rawley  Day,  as  "e£;e™*  ^ 
a  witness.  He  was  objected  to  by  Green,  as  being  in-  tajn  interert  in 
terested.  Witnesses  were  introduced  who  proved  that  the  event  of  the 
after  the  defendant  had  undertaken  the  work,  he  em-  JjJ  [°™d" 
ployed  Rawley  Day  to  assist  him,  and  agreed  that  Raw-  tent. 
ley  should  be  paid  out  of  what  he  was  to  receive  of  in  cafes  where 
Green,  in  proportion  to  the  work  he  did  ;  and  that  after  |^h ^er^wit! 
the  work  was  done,  the  brothers  settled,  and  passed  a  re-  nefs  j,  iIlferef- 
ceipt.  The  witness  offered  to  swear  he  was  not  interes-  ted  or  not,  it  is 
ted  in  the  event  of  the  suit.     But  the  inferior  court  de-  &a?W. Lbe"er 

.  ,     ,  ,  .  to    let   the  ob- 

cided  he  was  not  a  competent  witness.  jettiongotothe 

A  verdict  and  judgment  being  entered  for  the  plain-  credibility  only 
tiff,  Day  brought  his  writ  of  error.     The  following  was 

The  Opinion  of  the  Court.-— The  third  error  as- 
signed, is,  that  the  circuit  court  erred  in  refusing  the 
testimony  of  Rawley  Day  upon  the  trial.  This  objec- 
tion seems  to  this  court  to  be  well  founded. 

It  does  not  appear  from  the  bill  of  exceptions,  that  he 
had  any  direct  or  certain  interest  in  the  event  of  the 
suit,  or  that  the  question  to  be  tried  between  the  plaintiff 
and  defendant  would  certainly  affect  his  interest,  if  deci- 
ded either  way»  The  witness  was  not  an  original  joint 
undertaker  of  the  work,  and  therefore  in  no  way  re- 
sponsible to  the  plaintiff,  nor  could  he  be  l-esponsible 
as  a  partner  to  the  defendant.  If  responsible  to  the 
defendant  at  all,  it  would  be  only  on  the  contract  be- 
tween the  plaintiff  and  the  witness  as  his  hireling. 

The  bill  of  exceptions  shews  too  that  the  defendant  and 
witness  had  settled  for  the  work  done  by  the  witness, 
and  that  a  receipt  had  passed  for  it. 

The  witness  having  done  part  of  the  work,  no  doubt,  Abraham  vs. 
would  produce  some  bias  on  his  mind  in  favor  of  the  B"""s>  4  Bur> 
defendant  j  but  that  would  only  go  to  his  credibility,  m^Ru^r^i 
and  not' to  his  competency.  And  if  there  be  a  barepos-  Hen.  &  Mun. 
sibility,  or  even  a  remote  probability,   of  some  indirect  J54» 
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Day  interest,  the  objection  can  onlybe  considered  in  the  same' 
Green  light.  In  cases  where  it  is  doubtful  whether  the  witness 
is  interested  or  not,  it  is  generally  better  to  let  the  ob- 
jection go  to  the  credibility  only.  A  witness  should  not 
be  excluded  altogether,  unless,  his  interest  certainly  ap- 
pears. 

This  court  is  therefore  of  opinion,  that  the  circuit 
court  erred  in  refusing  to  permit  Rawley  Day  to  be 
sworn  as  a  witness. Judgment  reversed.* 

*  See  Wright  vs.  Nichols,  fall  term  1808,  as  to  cbje&ions  tothe  compe- 
tency of  a  witnefs. 


Mayiotb.  HENDERSON  vs.  STAINTON. 

A  bond  con-      By  THE  Court. — The  fourth  error  assigned,  alleges  : 

ditioned  for  the  that  the  obligation  declared  on  is  a  bond  with  a  collateral  j 
payment  of     condition,   and  that  therefore   the   finding  of  the  jury 

in  hories  "  is  a  should  have  been  for  the  penalty  to  be  discharged  by  the  | 
fcond  with  col-  damages, 

lateral    condi-      rj^ie  fifth  error  assigned,  alleges  that  the  judgment  ■ 

On  bonds  with  should  have  been  for  the  penalty  to  be  discharged  by  the  I 

eoiuteral  con-  damages,  and  the  court  erred  in  giving  judgment  for  in-  , 

ditiun  the  da-  terest  not  found  by  the  iury,  it  being  a  bond  with  a  colla-  ! 

mages   mult  be  .  ,.   .  J  **      J  u 

affefled  by  a  ju-  teral  condition. 

ty.  it  is  error  These  errors  maybe  considered  together.  The  con- 
to  take  a  judg-  <jition  of  the  bond  is  for  the  payment  of  $  500,  in  horses, 

ment  without  a  ,  ,        .  r  l    -  n        1  i 

:ury  at  cash  valuation  or  two  men  mutually  chosen,  or  other 

Wallace,  &c.  good  convertable  trade,  on  or  before   the  20th  day  of 

vs.  Matthews,  April  1802.     A  writ  of  inquiry  was  taken  in  the  cause, 

fall  term  1808,       r,  .  .  ,  *  *■    1      ••  r  ■ 

5,  p4  and  on  the  execution  thereof,  the  jury  found  one  penny 

The  law  does  in  damages.     The  judgment  of  the  court  thereon  is  for 

reft  S Vjrtn  &  1000>  ^the  amount  of  the  Penalty  of  the  bond)  to  be 
of  right,  on   discharged  by  the  payment  of  JS  500,  with  interest  there- 

contrafts     for    on  till  paid. 

Pf  vvrfh  "  ^t  seems  to  ^e  court  that  this  bond  must  be  consider- 
fhouldbe allow-  °d  as  a  bond  with  a  collateral  condition.  It  is  a  condi- 
ed  or  not  de-  tion  for  the  payment  of  property,  and  the  expression 
pends   on   cir.  a  g  500  y  |s  us^  as  the  measure  of  the  quantum  of  pro- 

cumftancespro-  .  .  ,         _  ,.  ■« 

per  for  the  con-  perty  to  be  paid.     It  is  a  direct  contract  tor  property, 
fideration  of  a  and  money  could  be  recovered   indirectly  only,    for  a^ 
}ury'  failure  in  the  payment  of  the  property,  or  a  compliance 

with  the  contract :   as    the    sum   mentioned  could  only 
;  '•  operate  as  the  measure  of  the  quantity  of  property  to  be 
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delivered,  had  it  been  tendered  on  the  day,  it  can  only    Henderson 
be  evidence  of  the  quantity  of  damages  the  obligee  has  a     stamjton: 
right  to  recover  for  a  breach  of  the  condition,  and  is  not 
a  direct  debt. 

There  might  be  cases  where  the  obligee  would  have 
a  right  to  recover  more  than  the  sum  mentioned :  in 
other  cases  he  ought  to  recover  no  more,  according  to 
circumstances. 

The  law  does  not  give  interest  as  a  matter  of  right,  on 
contracts  for  property.  Whether  it  should  be  allowed 
or  not,  depends  on  a  variety  of  circumstances,  in  such 
contracts  ;  and  these  circumstances  are  proper  for  the 
consideration  of  a  jury.  Although  justice  might  re- 
quire, in  general,  that  it  should  be  given,  yet  in  cases 
specially  circumstanced,  it  might  operate  manifest  in- 
justice. Those  special  circumstances,  shewing  that  in- 
terest ought  not  to  be  allowed,  the  defendant  might  give 
in  evidence,  in  mitigation  of  damages,  upon  the  execu- 
tion of  a  writ  of  inquiry. 

The  circuit  court  therefore  erred  in  rendering  judg- 
ment for  interest  in  this  case,  without  the  same  having 
been  found  by  the  jury  («). 

Both  the  verdict  and  judgment  are  informal.  The  land,  pft. 
verdict  ought  to  have  found  the  value  of  the  property, 
and  interest,  if  the  jury  thought  proper  to  allow  it, 
jointly,  as  damages  for  the  breach  of  the  condition  of  the 
bond  :  and  the  judgment  should  have  been  rendered 
for  the  penalty  of  the  bond,  to  be  discharged  by  the  da- 
mages found  by  the  jury. Judgment  reversed. 


( a)  See  Kee. 

ton   1/j,    Scant- 


LINGINFETTER,  &c  vs.  LINGINFETTER.        Mayiotb. 

Opinion  of  the  Court. — This  is  a  question  upon 
the  establishment  of  the  will  of  Bernard  Linginfetter, 
deceased ;  so  that  the  facts,  as  well  as  the  law,  are  to 
be  adjudicated  on  by  this  court.  The  writing  contend- 
ed for  by  the  plaintiffs,  as  the  last  will  and  testament  of 
said  Bernard,  is  dated  on  the  first  day  of  April  1803,  and 
is  the  same  which  was  produced  to  the  Fayette  county 
court,  and  by  them  was  refused  to  be  admitted  to  record  ; 
because,  in  their  opinion,  the  said  will  was  revoked  by 
the  said  testator  in  his  life  time,  by  his  having  executed 
another  writing,  purporting  to  be  his  will,  subsequent  to 
the  time  at  which  the  first  wiH  was  executed. 


A  man  duly 
made  a  will, 
which  exprefsly 
revoked  a  for- 
mer will  j  he 
afterwards  de- 
ftroyed  his  fub- 
fequent  will, 
with  an  inten- 
tion thereby  to 
give  eftedt  to 
the  former  will, 
arid  died  under 
thefe  circum- 
ces  ;    the   for  - 
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LiNGiNFET-         The  Substance  of  the  testimony,  so  far  as  the  same  1* 
ter,  &x.        thought  material,    is  contained   in  the   following  state- 

LiNGiNf ET-    rnent ; 
ter.  The  will  now  under  consideration  is  proved  by  three 

mer  will  was  °f tne  f°ur  subscribing  witnesses  thereto^  to  have  been 

held  valid.        signed  by  them  in  the  presence  and  at  the  request  of  the 

Attsof     6-7  said  testator,  who  declared  the   same  to  be  his  last  will 

J  62,  §  1,2,  3,  and  testament. 

1  Brad.  377.  It  is  also  proved,  that,  subsequent  to  that  time,  the  tes- 

tator had  another  will  drawn,  which  was  also  executed 
by  him  in  like  manner  ;  and  it  is  admitted  by  the  plain- 
tiffs that  in  the  will  last  drawn  there  was  a  clause  express- 
ly revoking  all  former  wills.  It  is  further  in  evidence, 
that  the  writing  last  mentioned  was  destroyed  by  the 
testator,  in  his  life  time  ;  or  at  least  by  his  direction  ; 
and  after  it  was  destroyed  he  declared  that  the  will  writ- 
ten by  Parker  (which  is  the  one  now  in  contest)  should 
be  his  last  will  and  testament. 

There  is  no  testimony  shewing  that  the  testator  ever 
entertained  an  idea  oi  dying  intestate,  and  leaving  his 
propertv  to  the  disposition  of  the  law  ;  so  far  from  it,  he 
appears  in  his  last  illness  to  have  been  extremely  solici- 
tous so  to  arrange  his  business  as  to  prevent  ail  contro- 
versy among  his  heirs  after  his  death  ;  and  a  very  short 
time  previous  to  his  death,  and  after  the  will  last  made 
had  been  destroyed,  he  seemed,  in  a  conversation  with 
one  of  the  witnesses,  to  felicitate  himself,  because  he  had 
so  fixed  his  estate,  that  no  controversy  could  arise  about 
his  property  among  his  heirs. 

There  is  also  evidence  of  the  testator  having  repeat- 
edly observed,  that  he  intended  to  give  a  greater  portion 
of  his  estate  to  some  of  his  children  than  to  others,  be- 
cause they  had  rendered  him  greater  services.  It  also 
appears,  that  the  testator  had  both  wills  in  his  house, 
and  that  the  one  last  written  was  destroyed,  and  the 
first  retained  uncancelled. 

The  court,  from  this  statement  of  the  case,  are  of  opi- 
nion, that  although  a  second  writing  was  executed  by 
the  testator,  which,  at  the  time  of  executing,  he  intended 
should  be  hiu  will ;  that  he  afterwards  destroyed  it,  for 
the  purpose  of  making  the  will  now  before  the  court  ope- 
rate as  his  last  will  and  testament.  It,  therefore,  only 
remains  for  the  court  to  determine,  whether,  under  such 
circumstances,  the  writing  now  in  contest  can  be  estab- 
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Vished  as  the  iast  will  and  testament  of  the  said  Bernard  L^II£rcET" 
Linginfetter,  deceased.  '&; 

The  cases  of  Goodright,  on  the  demise  of 'Glazier,  vs.  Linginfet* 
Glazier,  4  Bur.  2512 — Harwood  vs.  Goodright,  Cowper  TEK- 
87 — Onions  vs.  Tyrer,  2  Vernon  741,  and  many  other 
cases  which  might  be  cited,*  clearly  prove  that  the  bare 
act  of  making  a  subsequent  will,  which  is  itself  cancelled 
by  the  testator  in  his  lift;  time,  shall  not  amount  to  a  re- 
vocation of  a  former  will,  which  has  remained  in  the  pos- 
session of  the  testator  until  his  death,  uncancelled  ;  and 
much  less  should  it  be  considered  as  a  revocation,  when 
such  last  will  (as  in  the  present  case)  has  been  destroyed 
by  the  testator,  with  an  avowed  intention  of  giving  effi-5 
cacy  to  the  first.- Judgment  establishing  the  will; 


ROBERTS  vs.  SWEARENGEN  and  FORBES.       fmiinh 

Opinion  of  the  Court.— In  this  case  the  first  error  On  execu-. 
assigned,  is,  that  the  jury  were  sworn  to  try  the  issue  'ing.a  wit  of 
joined^  whereas  no  issue  had  been  joined.*  The  other  ["  weyr'e  fWOm 
errors  being  clearly  insufficient,  it  is  not  material  to  do  to  try  the  iflue 
more  than  examine  whether  the  swearincr  of  the  jury  J01ned.'   Infteac* 

rp  ,  .    i  ,  "  ,     r         ,       of  to  inquire  or 

was  erroneous,      lo  prove  which,   the  counsel  lor  the  damages ;  this 
plaintiff  has  refered  the  court  to  the   case  of  Nathaniel  is  informal,  not 
and  John  Williams  vs.  Elisha  Cheek,  in  the  printed  deci-  e"oneou5> 
sions  of  this  court,  page  75. 

In  the  case  referred  to  there  were  issues  made  up  be- 
tween the  parties,  but  the  jury  were  sworn  to  inquire 
of  damages,  instead  of  being  sworn  to  try  the  issues.  In 
that  case  there  was  error  ;f  because,  until  the  issues 
were  found,  the  jury  could  not  find  any  damages,  as  the 
plaintiff's  right  to  demand  damages,  depended  upon  his 
establishing  the  issue,  from  which  alone  they  could  re- 
sult. In  other  words,  swearing  a  jury  to  inquire  of 
damages,  pre-supposes  the  plaintiff's  right  to  recover 
them.  Swearing,  then,  to  try  the  issue,  renders  it  ne- 
cessary for  them  first  to  ascertain  the  plaintiff's  right  to 
any  thing,  and  in  the  next  place,  to  find  the  amount  there- 
of. But  this  case,  standing  upon  a  judgment  by  de- 
fault and  writ  of  inquiry,  was  an  acknowledgment  of  the 

*  In  the  cafe  of  Handhy  -vs.  Travis,  fpring  1S02,  pr.  dec.  16 1,  this  error 
was  held  fatal. 

t  H'.ggin^  t£c.  viZi/lard's  ex'rs.  fpring  1806,  S,  P. 

R 
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Roberts     plaintiffs'  right  to  recover  something  ;  so  that   it  was 

Swearencen  not  necessary  that  a  jury  should  have  been  required  to  i 

&c  do  more  than   find  the  amount  to    which  the  plaintiffs  i 

were  entitled  ;  and  that  having  been  sworn  to  do  more  I 

than  ought  to  have  been  required  of  them,  cannot  vitiate  I 

that  which  they  have  properly   done,  and    must    as  ne-  I 

cessarily  have  done  under  the  oath   to  try  the  issue,  as  ) 

the  oath  to  inquire  of  damages. Judgment  affirmed.*  I 

*  In  the  cafe  of  Wojford  <vs  IJbd,    decided  fall    term  1808,  there  had  been  I 

'ffues  made  up  on  the  pleas  of  not  guilty,  and  juftifkation — the   record  ftated  I 

that  the  jury  were  "  fworn  to  try  the ///we  joined."     This  was  held  an   infor*  I 
mality  that  did  not  affecl  the  judgment. 


J**  r*  SCOTT  vs.  MAUPIN. 

The  com-      TWO  suits  between  these  parties,  presented  the  same 

men  law  right  questions.     The  following  was 

of    iffuing     an  ^   „  %  ,  , 

execution  to  the         i  HE  OPINION  OF  THE  C'OURT. — -In    these  Cases,    the 

county  where  court  is  of  opinion  that  the  order  or  judgment  of  the  cir- 
the    judgment  c  jt  coart   macie  at  their  Tune  term  1805,   quashing  the 

was  rendered,  is  .  ,  .    r     .        ,  J ,  ,  ,       ,     •  , 

noc  taken  away  CQptvs  ad  satisjaaendums ,  because  they  had  issued  on 
by  any  ad  ot'  replevy  bonds,  and  because  they  had  been  directed  to 
ai  embly,  Fayette  county,  in  which  the  judgments  had    been   ob* 

iffae  on  a  re-  tained,  when  the  replevy  bonds  had  been  taken  in  Flem- 
pievy  or  forth-  ing  county,  where  Scott  and  his  securities  at  this  time 
coming  bo  >d.    resided  is  erroneous. 

it   a   del-en-         .  ,  ....  , 

dant  be  com-       J^-t  common  law,  an  execution  issued  by  a   court  hav* 

nutted  to  jail  ing  jurisdiction  within  a  limited  territory  or  district,  as 
I'j",?^10"';  a  county,  for  example,  could  onlv  be  directed  to  the  of- 

and    difchar?ed    r  J  .  ,.        I    l       '  "■  .  ,  •    ,       , 

for  want  of~fe-  ficer  or  that  district,  territory,  or  county,  in  which  the 
curity  for  the  judgments  were  obtained.  And  the  law  is  yet  so  in 
pnion  fees,  no  ££.±  country   except   so  far  SB  it  has  been  changed  by 

new    execution  •"     .    .     L  r   x   .      .     .     °  / 

can  iffue  on  the  statutory  provisions  ot  our  own  or  ot  Virginia,  made 
judgment,  un-  prior  to  our  separation  from  her.  Although  by  the  se- 
tu  it  is  revived  yeraj  acts  Qf  the  Virginia   and  Kentucky  legislatures: 

oy  Jcire  facias.       ,         ...„.  ..        t    •  •  1  1  • 

the  plaintiff  is  permitted,  in  some  instances,  to  send  his 
execution  to  another  county,  none  of  them  take  away 
his  common  law  right  of  issuing  it  to  the  county  in 
which  the  judgment  has  been  rendered  ;  and  a  former 
decision  of  this  court  shews  that  a  capias  ad  satisfaci- 
endum may  issue  on  a  replevy  bond.f 

\  Or  on  a  forthcoming  bond.  So  decided  in  the  cafe  of  Lynch,  Roberts,  &e, 
•vs.  Builet,  June  5th  1806 — Same  point  in  Love  vs.  Clay,  fall  term  1808. 

At  common  law  no  cafias  ad Jaihfaciendum  could  iffue  on  a  judgment  on  be- 
h?lf«f  a  common  peifon  for  deb  i,  &c.Co,Lit.  ago,  3  Co.  Rep,  Harbett's  cafe. 


SPRING  TERM,  180/.  123 

This  court  is  also  of  opinion  that  the  last  writs  of  fieri       Scott 
facias  issued  in  these  cases,  bearing  date  on  the  16th  day     mavfih. 
of  July  1805,  were  erroneously  issued. 

It  appears  that  Scott's  body  had  been  taken  by  the 
capias  ad  satisfaciendum,  and  committed  to  the  jail  of 
Fayette  county  ;  the  other  two  defendants  not  being 
found.  v 

It  also  appears  that  the  jailer  having  required  the 
plaintiff,  Maupin,  to  pay  the  prison  fees,  or  give  securi- 
ty for  the  payment  of  them,  Maupin  gave  the  jailer  a 
written  notice  (which  is  in  the  record)  that  he  would  not 
pay  the  prison  fees,  or  give  security,  and  that  the  jailer 
might  turn  Scott  out  of  jail  as  soon  as  he  pleased. 
Whereupon  the  jailer  discharged  him  out  of  prison. 
After  such  imprisonment,  and  discharge  by  Maupin' s 
directions,  a  fieri  facias  could'not  regularly  issue  against 
Scott's  estate,  without  first  suing  out  a  scire  facias.  It 
is  true  Maupin  in  that  notice  expressly  reserves  to  him- 
self a  right  to  issue  an  execution  against  Scott's  estate. 

This  can  make  his  case  neither  better  nor  worse  than 
it  would  have  heen  without  such  reservation. 

He  had  the  right,  if  properly  exercised,  by  issuing  a      (a)  Ac^s  of 
scire  facias,  without  any  express  reservation  (a)  ;  but  he  J79,  7'  PB   J 
could  not  by  such  reservation  dispense  with  the  neces-  %i\l%-j%, 
sity  of  pursuing  the  law. 


CUNNINGHAM  vs.  CALDWELL.* 


June  410. 


Adam  Caldwell  exhibited  his  bill  in  the  late  Frank-  where  there 
lin  district  court  against  John  Cunningham  and  Stephen  is  a  defence  at 
G.  Letcher,  stating  that  in  the  year  1 799,  the  defendants  ^'^v  "'j.1 

j     j      v  r.  i    •  O  i_        not  grant  relief. 

commenced  dealing  in  the  complainant  s  store  ;  that  inacaiewhkh 
shortly  after,  the  complainant  had  scruples  about  the  by  tne  rules  °f 
solvency  of  Cunningham  ;   that  upon  application  to  Let-  **vc  a  u  '  cg,\ 

J  1°       .  .*•  r  VI  defence     might 

cher  on  the  subject,  he  miormed  me  complainant  that  have  been 
Cunningham  and  Letcher  were  partners  in  erecting  the  made,  the  de- 
brick  work  of  the  penitentiary,  or  some  part  thereof,  Jfu  anli  ™^_ 
and  that  he,  Letcher,  would  see  the  complainant  paid  ing  to  particu- 
for  all  said  Cunningham  might  take  up  :  after  that,  the  lar  circumftan- 
complainant  furnished  goods  to  both,  or  either,  or  to  "s  (not.arifins 
their  orders,  and  charged  them  as  partners,  until  their  negle<£t  or  inat- 

*  The  reporter  is  indebted  to  the  friendship  and  politenefs  of  judge  BjBBfor 
the  report  of  this  eafe,  and  that  of  Grant  vs.  Grojhon,  and  Taul-vs.Mtare,  ante, 
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Cunningham  account  amounted  to ;  that  on  the  7th  of  Sep-  j 

Caldwell,    tember  1799,   he  applied  to   Letcher  for  a  warrant  on  j 
the  treasury  for  60/.  which    said  Letcher  promised  to  j 
tention)  he  has  procure  from  said  Cunningham  j  and  shortly  thereafter,  I 
of  the  benefit  of  s^utl  Cunningham  delivered  the  warrant  for  60/.  to  the  | 
his  defence,  or  complainant,  without  any  application  other  than  as  be- 
ne cannot    be  fore  stated  ;  that  as   the  defendants,  as  partners,    were  I 
quky.            "  indebted  in  a  much  larger  sum,   he  credited  their  ac-  j 
count,  as  partners,  by  the  said  warrant ;  tbat  about  the  i 
7th  of  January  1800,  Cunningham  paid  20/.  cash,  in  I 
part  of  his  individual  account  with  the  complainant,  not  I 
claiming  any  credit  for  the  warrant ;  that  subsequent  to  j 
this,  the  defendant,  Cunningham,  complained  that  Let- 
cher  had  not  settled  the  amount  of  the  warrant  aforesaid,  j 
and  claimed  it  of  the  complainant,  which  he  refused  to  | 
pay  ;  that  a  suit  against  the  complainant  was  proposed  j 
by  him,  as  an  expedient  to  adjust  the  dispute  between  ' 
the  said  Cunningham   and    Letcher ;     that    suit    was  I 
brought  accordingly  by  said  Cunningham,and  a  judgment  I 
fraudulently  obtained  by  surprize,  in  the  absence  of  said  I 
complainant,  to  the  eastward  after  goods,  and  without  any  j 
attempt  to  settle  with   said   Letcher ;  that  the  account  ( 
against   the   defendants,  as  partners,  in  which  the  said  ! 
60/.  was  credited,  had  been  actually  inspected   by  the  j 
said  Cunningham,  and  suit  had  been  brought  against  the 
said   co-defendants '  for  the  balance  due  thereon.     The 
bill,  after  praying  an  answer,  generally,  states  special  in-  ! 
terrogatories  to  both  defendants   as  to  the  partnership  ; 
a  special  interrogatory  to  Letcher,  as  to  his  procurement  j 
of  the  warrant,   and  the  delivery  thereof,  for  him,  by 
Cunningham,   to  the  complainant ;    and  a  special  inter-;  j 
rogatory  to  Cunningham,  whether  he  did  not  deliver  the  ; 
said  warrant,  without  any  previous  application  from  the 
complainant ;  and  prays  for  an  injunction,  and  for  gene-  I 
ral  relief. 

The  separate  answer  of  the  defendant,  Cunningham,  ! 

was  filed  first ;  and  denies  any  other  partnership  to  have  i 

existed  between  the  co-defendants,  except  as  joint  under-  \ 

takers  of  part  of  the  brick  work  of  the  penitentiary —  j 

each  party,  at  his  own  costs,  and  upon  his  own  indivi-  j 

(dual  credit,  furnishing   hands  and  materials.     The  re-  i 

spondent  states  that  the  said  auditor's  warrant  for  60/.  j 
was,  at  the  request  of  the  complainant,  delivered  by  the 
said  respondent  to  the   complainant  himself,  and  upon 
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en  express  and  previous  promise  to  return  the  amount  Cunningham 
in  a  short  time,  and  in  such  portions  as  to  enable  the  caidw'su, 
said  Cunningham  to  pay  his  hirelings.  He  states  the 
20/.  in  the  bill  mentioned,  to  have  been  furnished  on 
account,  and  as  an  additional  favor,  at  the  request  of 
the  complainant  as  such,  and  not  as  a  debt  due.  He 
believes  that  the  complainant  did  not  consider  the 
said  respondent  responsible  for  the  goods  purchased  by 
Letcher  ;  he  admits  that  the  suit  at  law  was  brought 
for  the  amount  of  the  warrant,  as  aforesaid  lent ;  but 
states  that  the  complainant  employed  counsel  to  defend 
the  suit  ;  that  witnesses  were  summoned,  and  did  at- 
tend for  the  complainant  ;  that  an  issue  was  joined,  and 
a  defence  made  upon  the  circumstances  stated  in  the 
bill,  and  a  fair  trial  before  a  good  jury  was  had  v/ithout 
any  surprize  on  the  complainant,  and  without  fraud, 
&c.  &c. 

Upon  motion,  the  injunction  was  dissolved.  Subse- 
quent to  this,  Letcher  answered  ;  and  thereby  admits, 
in  detail,  the  statements  of  the  bill  ;  alleges  that  he  has 
settled  with  Cunningham  the  amouut  of  said  warrant, 
t  which  was  furnished  to  said  complainant  at  the  request  of 
the  said  respondent,  Letcher,  and  on  his  account ;  and 
admits  it  to  be  iniquitous  in  his  co-defendant  to  attempt 
to  collect  the  money  of  the  complainant,  as  he  had  paid 
Cunningham  for  the  said  60/.  and  directed  the  complai- 
nant to  credit  the  account  therewith  ;  he  denies  all  fraud, 
&c.  &c. 

The  exhibits  and  depositions  are,  in  substance,  as  fol- 
lows : 

A  bond  given  by  said  Letcher  and  Cunningham 
to  the  directors  of  the  penitentiary,  with  security,  for 
the  building  of  apart  of  the  brick  work. 

A  receipt  from  Cunningham  to  Letcher  in  full  of 
partnership  account  they  had  with  O.  Beatty. 

An  order  drawn  on  the  complainant,  signed  Stephen 
G.  Letcher,  &  Co.  dated  15th  August  1799,  in  favor 
of  Brown,  for  five  dollars  ;  another  order,  dated  No- 
vember 13th  1799,  directed  to  the  complainant  in  these 
words,  "  Sir,  you  will  let  the  bearer  have  what  mer- 
chandize he  wants — (signed) Stephen  G.Letcher,  &Co." 

Otho  Beatty,  deposeth,  that  a  company  account  was 
opened  in  his  store  in  the  name  of  Letcher  and  Cun- 
ningham, at  the  solicitation  of  both  ;  that  he  sued  them, 
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Cunningham  obtained  judgment,  and    Cunningham  paid  or  securedi 
C     bwu       his  proportion  of  the  account  ;  that  he  conceived  them! 
partners  when  that  account  was  opened,  in  1800. 

Edm.  Bacon,  deposeth,that  the  complainant  delivered! 
a  number  of  loads  of  wood,  at  the  brick-yard  o(  Letch-'' 
er  and  Cunningham,  whilst  they  were  making  brick  for  i 
the  penitentiary,  and  that  they  were  then  in  partner-  • 
ship. 

James  G.  il/«rr<M/,deposeth,  that  on  the  7th  January! 
1800,  the  complainant  ?nd  Cunningham,  the  defen-  j 
dant,  had  a  settlement  ;  the  latter  paid  20/.  said 
he  had  no  more,  but  acknowledged  he  owed  Caldwell 
seven  pounds  more,  or  thereabouts  ;  that  the  war- 
rant for  60/.  had  been  credited  to  the  account  of 
Letcher  and  Cunningham,  to  which  Cunningham  made 
no  objection  ;  that  the  wood  hauled  by  Caldwell  to  the 
brick-kiln,  was  charged  to  account  of  Letcher  and  Cun- 
ningham, and  not  to  the  private  account  of  Cunning- ' 
ham  ;  that  he  heard  Cunningham  ask  Caldwell  lor 
■wood,  but  does  not  know  whether  it  was  for  the  compa- 
ny or  not.  Cross  examined — he  said  orders  were  sent 
to  the  store,  signed  Letcher  and  Cunningham,  but  does 
not  know  which  of  the  two  sent  them  ;  that  he  does  not 
know  that  Cunningham  ever  made  any  application  for 
goods,  except  on  his  own  private  account  ;  that  he  knows, 
not  by  whose  direction  the  company  account  was  open- 
ed. 

John  D.  Richardson,  deposeth,  (upon  interrogatories, 
put  bv  complainant)  that  he  had  accounts  with  Letcher 
and  Cunningham,  separately,  not  as  a  company  ;  .that  in 
the  year  1799,  they  settled  the  accounts  as  a  company  ^ 
that  in  the  year  1798,  whilst  they  were  engaged  in  ma- 
king bricks  for  the  penitentiary,  he  received  orders 
signed  u  Letcher  and  Cunningham  ;"  that  Cunningham 
"*"  did  not  appear  to  have  any  objection  to  settling  the  ac- 
counts. Cross  examined — he  stated  the  said  Cunning- 
ham had  never  taken  up  any  wares,  except  what  was 
charged  to  his  private  account  ;  that  he  is  not  certain, 
but  thinks  both  Letcher  and  Cunningham  were  present 
when  he  made  the  contract  for  the  bricks  that  were  seU 
tied  in  the  company  accounts* 

Daniel  JVeisiger,  answering  to  interrogatories,  de- 
poseth, that  Letcher  and  Cunningham  executed  a  bond. 
jointly,  for  the  performance  of  a  part  of  the  brick  work, 
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on  the  penitentiary  ;  that  he  was  one  of  the  commis-  Cunningham 
sioners,  and  considered  thern,  the  said  Letcher  and  Caldwell, 
Cunningham,  as  partners  in  the  brick  work  ;  that  he 
knows  of  a  bond  given  by  said  Letcher  and  Cunning- 
ham to  Thomas  Bell,  as  administrator  or  executor  of 
Thompson's  estate,  for  twenty  odd  pounds,  but  does  not 
know  what  it  was  for  ;  that  said  Cunningham  applied 
to  him  (the  deponent)  to  be  his  security  for  the  hire  of 
negroes  ;  that  the  defendant,  Cunningham,  had  hands, 
and  supposes  he  boarded  them  himself  ;  does  not  know 
whether  Letcher  and  Cunningham  were  partners  in  any 
thing,  other  than  the  brick  work  before  mentioned. 

Francis  Ratliff- — That  himself  and  George  Rowland 
were  employed  in  building  the  jail  and  penitentiary ; 
that  they  signed  bonds  on  the  same  day  that  Letcher 
and  Cunningham  did ;  that  they,  the  said  Ratliff  and 
Rowland,  had  an  account  with  the  complainant,  which 
was  kept  separate  in  the  store,  except  the  wood  account, 
'which  was  charged  half  to  each,  as  partners  in  building 
the  brick  work  they  engaged  to  do. 

Cunningham's  witnesses  deposed  as  follows  : 
John  Baker— That  in  the  spring  1801,  in  A.  Cald- 
well's store,  James  G.  Murray,  the  store-keeper,  asked 
the  defendant,  Cunningham,  if  he  had  sued  Caldwell  ; 
Cunningham  said  he  had  not,  but  intended  it  ;  Murray4 
said  if  he  did,  Caldwell  would  cast  him  ;  Murray  far- 
ther said,  in  the  same  conversation,  that  he  knew  the 
money  was  not  Letcher's,  but  Cunningham's  :  the  de- 
ponent heard  nothing  about  Cunningham  being  indebted 
to  the  complainant. 

John  Crutchfield-^That  in  the  spring  1801,  he  heard 

a  conversation  between  the  complainant  and  defendant, 

mnningham,  respecting  $  200  in  treasury  warrants,  that 

aldwell  acknowledged  he  received  from  Cunningham, 

nd  had  placed   to   the    credit   of   Letcher's  account  ; 

unningham  asked  him  what  he  did  that  for  ;   Caldwell 

eplied,  they  were  in  partnership,  and  that  Letcher  was 

kl d  bad  pay,   and  they  could  scuffle  it  out.     Cross 

examined  by  complainant — he  said  he  had  heard  Cun- 
ingham  acknowdedge  he  was  in  partnership  with  Letch- 
r  in  the  wdiole  or  a  part  of  the  brick  work  of  the  peni- 
tentiary ;  that  he  understood  from  Cunningham,  the 
warrant  was  lent  about  the  time  of  the  partnership,  and 
working  on  the  penitentiary  ;  that  he  heard  said  Cun- 
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Cunningham  ningham  say  that  he  was  indebted  to  the  complainant  a-  ! 
Caldwell.  ^out  ^  or  ^*  which  he  is  forcibly  induced  to  believe. 
was  before  the  warrant  was  lent,  because  he  heard  said  ■ 
Cunningham  say,  he  "  hated  to  lend  it,  but  that  he  owed  ' 
Caldwell  about  6  or  7h  ;  that  said  Cunningham  in-  j 
formed  the  deponent,  that  the  complainant  had  applied  , 
to  Letcher  for  money  ;  that  Letcher  had  a  particular  I 
use  for  what  he  had,  but  told  Caldwell  he  thought  he  ; 
might  get  "  a  part  or  the  whole"  from  Cunningham.  ! 
In  answer  to  interrogatory  bv  defendant,  he  said  that  the  j 
defendant,  Cunningham,  furnished  hands  and  materials  : 
wherever  he  undercook  ajob  of  work,  except  the  work 
on  the  jail  and  penitentiary. 

Thomas  Long;  deposed,  that  in  the  spring  1801,  in  *  I 
conversation  between  the  complainant  and  defendant,'  [ 
Cunningham,  the  former    acknowledged  to  have  bor-  ! 
rowed  of  the  latter,  S  200,  in  a  warrant  or  warrants  ;   but 
refused  to   pay   Cunningham,  alleging  he    had    given 
Letcher's  account  credit  for  it ;  and  that    Letcher   and 
Cunningham  were  in  partnership.     Cross  examined  by  | 
the  complainant — he  again  says,  it  was  not  the  account 
of  Cunningham,  but  of  Letcher,  that  complainant  said 
he  had  credited. 

P.  Hickman,  thinks  shop-keepers  and  others,  consi- 
dered Cunningham  and  Letcher  as  partners,  no  farther 
than  in  the  expenceof  building  the  jail  and  penitentiary  j 
or  a  part  thereof ;  and  being  examined  by  complainant^ 
answered  his  interrogatories,  that  he  thinks  it  was  before 
the  warrant  was  lent,  that  defendant,  Cunningham,  was 
in  complainant's  debt  ;  he  does  not  know  whether  the 
defendant  was  applied  to  by  Letcher  to  lend  the  S  200 
or  not  ;  knows  Cunningham  and  Letcher  were  in 
partnership  in  part  of  the  brick  work  on  jail  and  pe- 
nitentiary. 

This  suit  having  been  transfered  to  the  general  court 
by  the  law  abolishing  the  district  courts,  was  heard,  and 
decree  enrolled  in  favor  of  the  complainant,  for  princi- 
pal, interest,  cost  and  damages,  which  had  been  received 
by  Cunningham  after  the  dissolution  of  the  injunction. 
From  this  decree  Cunningham  appealed.  L'pon  the 
hearing,  this  court,  at  their  spring  term  1 805,  affirmed 
the  decree.  A  re-hearing  was  moved  for  and  granted. 
At  this  term,  it  was  again  argued. 

Talbot,  for  appellant. — Upon  principle  and  upon  pre- 
cedent, I  contend  that  the  court  of  chancery   ought   not 
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to  have  interfered  with  the  judgment  at  law.     After  a  Cunningham 
defence  there  ;  after  a  trial  before   a  jury,  that  sacred   Caldwell,- 
«onstitutional  privilege  ought  not  to  be  interfered  with. 
,  Juries  may  mistake,  be  tampered  with,  or  give  a   ver- 
dict contrary  to  evidence  ;  but  the  mode  of  trial  finds 
the  corrective,  by  motion  to  the  same  court  for  a   new 
trial.     Shall  the  party,  after  a  trial  at  law,  appeal  to    a 
i  court  of  chancery,  barely  for   the  purpose    of  re-trying 
:  the  question,  which  has  been  decided  by  a  jury  ?     Good 
policy  and  justice  require  that  where   a  party  neglects 
to  make  his  defence  at  law  ;  or  if  made,  and  the  jury 
should  mistake  the  case,  and  the  party  neglects  to  move 
for  a  new  trial,  that  in  either  case,  he  should  be  bound 
by  his  neglect. 

Upon  principles  settled  by  the  repeated  decisions  of 
this  court,  the  statements  made  by  the  complainant  can- 
not afford  him  the  interposition  of  a  court  of  chancery. 
These  principles  are,  that  a  court  of  chancery  will  not 
set  aside  a  judgment  at  law,  unless  obtained  by  fraud, 
trick,  or  device  of  the  adversary  j  or  where  the  party 
was  prevented  from  making  a  defence  by  an  accident 
or  surprize,  not  within  his  power  to  controul.  Cited 
Duncan  vs.  Snell,  pr.  dec.  of  the  court,  p.  375 — Smith 
and  Durrettf  ibid  278 — Morgan  and  Dickerson,  ibid 
366 — -Davis  vs.  Ridgely  and  Watkins,  ibid  209 — -Har- 
rison and  Jackson^  ibid  p.  142  ;  also,  2  eq.  ca.  ab.' 
524,  case  6th.- 

Bledsoe,  on  the  same  side. — -I  beg  leave  to  refer  the 
court  to  Kain's  principles  of  equity,  for  this  doctrine  - 
that  in  cases  proper  for  law,  a  man  must  defend  himself 
by  legal  pleadings  ;  if  he  does-  not,  equity  will  not  ex- 
tend relief.  I  will  also  refer  to  2  Vernon,  p.  —  for 
this  case.  Executor  has  assets  only  to  the  amount  of 
100/.  ;  he  is  sued  in  three  several  writs  of  100/.  each, 
and  suffered  three  several  judgments  by  default,  where- 
by he  was  liable  to  three  times  as  much  as  he  had  assets 
to  satisfy  ;  equity  refused  relief,  because  the  defence 
was  properyor  law. 

Clay,  for  the  appellee. — I  shall  contend  for  two  prin- 
ciples— -1st,  Gentlemen  have  mistaken  the  grounds  up- 
on which  courts  of  chancery  interfere.  The  true  ground 
is  this  :  where  the  chancellor  is  satisfied  a  judgment 
has  been  rendered  at  law,  for  more  than  in  conscience 
is  due,  he  will  extend  his  relief.     2dly,  If  the    general 
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Cunningham  doctrine  contended  for  by  the  appellant,  is  correct,   yet 
r«  nl.. ,      this  is  a  cr.se  proper  for  relief. 

1st.  Thev  contend  that  where  the  party  applying  haa 
been  in  default,  chancery  will  not  grant  relief.  But 
how  many  cases  are  there  at  law,  where  the  party  was  in 
fault,  and  vet  the  chancellor  grants  relief.  All  penal- 
ties and  forfeitures  are  incurred  by  negligence  ;  but 
chancery  inquires  what  ex  equo  ei  bono,  u  ought  the 
party  to  receive,"  and  applies  itself  to  the  conscience. 
If  the  partv  is  placed  in  as  good  a  situation  as  if  defence 
had  been  made  at  law,  it  is  all  he  ought  to  ask.  This  is 
done  by  making  the  party  applying  for  relief,  pay  all  ex- 
pences  at  law,  or  such  as  are  incidental  to  his  neglect  to 
make  defence.  And  to  this  doctrine,  the  case  decided 
(a)  pr.  dec.  in  this  court  of  Mtrgiih  and  Dicker  son  (a'),  is  in  part 
366-  applicable. 

A  contrary  doctrine  is  monstrous.  Suppose  a  suit 
brought  for  10,000/.  and  a  judgment  rendered  by  de- 
fault to  that  amount,  without  a  shadow  of  claim,  shall  I 
pav  a  penalty  of  10,000/.  for  neglect  ?  Costs  at  law  and 
chancery,  and  costs  extraordinary,  or  out  of  pocket,  are 
all  that  the  partv  should  receive  in  such  a  case.  Even 
in  criminal  cases,  the  equitable  principle  is  contended 
ior  by  Beccaria,  in  his  celebrated  work  on  crimes  and 
punishments,  that  the  punishment  should  be  propor- 
tioned to  the  crime.  Shall  then,  in  civil  cases,  all  pro- 
portion between  fault  and  penalty,  be  annihilated  ?  The 
true  principle,  I  again  repeat,  is,  that  where  the  chancel- 
lor is  satisfied  the  judgment  at  law,  is  for  more  than  is 
in  conscience  due,  "he  will  consider  the  conscience  of 
the  party  recovering  as  affected,"  and  restrain  him  from 
recovering  the  excess. 

2d  point. — That  this  is  a  case  proper  for  relief,  I  shall 
now  proceed  to  shew.  The  real  intention  of  the  suit  at 
law,  was  to  ascertain  the  true  statement  of  accounts,  be- 
tween Letcher,  Caldwell  and  Cunningham.  The  latter 
ought  to  have  laid  these  accounts  before  the  jury  ;  and 
if  he  did  not,  it  was  a  fraud  and  breach  of  agreement. 
How  does  this  controversy  appear  ever  to  have  been 
tried  at  law  ?  Caldwell's  account  never  has  passed  in 
review  before  the  eyes  of  a  jury,  or  a  court  of  common 
law.  So  that  if  the  gentlemen  maintain  their  several 
propositions,  thev  must  maintain  this  further  proposi- 
tion, that  where  a  party  has  his  election  to  try  at  law  or 
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in  chancery,  and  has  elected,  as  here,   first  to  apply  to  Cunningham 
chancery,  that  he  ought  to  be  precluded.  Caldwi-.l. 

[Judge  Trimble. — Can  a  partnership  demand  be 
set-off  against  an  individual  debt?] 

Clay. — At  law,  I  admit,  it  cannot  ;  but  in  equity  it 
can.  Each  partner  is  bound  in  equity  for  the  whole. 
Before  the  statutes  respecting  set-offs,  they  could  not  be 
had  at  law,  but  were  allowed  in  chancery  ;  and  those 
statutes  only  embraced  the  equitable  relief  afforded  by 
the  chancellor,  without  sending  the  cause  to  chancery 
for  trial.  \ 

A  principle  laid  down  by  the  court,  in  Barrett  vs. 
Floyd,  3  Call,  p.  531,  may  perhaps  be  found  serviceable 
upon  the  subject  of  jurisdiction — See  also  the  case  of 
Stokely  vs.  Craig  (a),  in  this  court ;  and  the  whole  te- 
nor of  decisions  on  the  jurisdiction  of  a  court  of  chan-  ("JMayiSoj. 
eery,  as  reported  in  Washington  and  Call,  shews,  that 
the  courts  have  uniformly  given  relief,  where  they  have 
been  satisfied  the  party  has  recovered  more  at  law  than 
is  in  conscience  due. 

Rowan,  on  the  same  side. — The  boundary  between 
the  jurisdiction  of  courts  of  law  and  chancery,  is  invol- 
ved in  greater  uncertainty  than  any  other  legal  subject. 
In  the  twilight  between  the  two  jurisdictions,  decisions 
have  oscillated  very    much.     However,  chancery  seems 
to  have  considered   herself,  in  matters  of  account  and 
contract,  as  the  inspectress    and  directress    too,  of  the 
courts  of  law  ;  considering  law  as  her  hand-maid,  bound 
to  proceed  upon  moral  principle  ;  and  where  an  impe- 
!  rious  case  for  relief  has  been  made   out,  the  relief  has 
:   never  been  denied.     So  in  a  case   reported,  the    ehan- 
■   cellor  swore  on  the  bench,  by  the  body  of  his  God,  if  law 
did  not  interfere,  he  would,  as  chancellor.     The  confu- 
I   sion  has  arisen,  where  a  doubtful  case  has  been  presen- 
i    ted  for  relief  j  but  in  no  case  where  a  dereliction  of  rao- 
i    ral  duty,  of  sufficient  magnitude  to  strike  the  attention  of 
the  court,  has  been  exhibited   for  relief,  has  that   relief 
been  denied. 

In  Billon  vs.  Hyde,  1  Vesey,  sen.  p.  331,  the  chan- 
cellor says  it  was  matter  of  contract,  and  therefore  pro- 
per for  chancer)-.  Consider  this  case  in  reference  to  the 
case  of  Moses  and  Mocfarlane,  2  Burrow  1005,  and  see 
how  open  the  action  of  indebitatus  assumpsit  is  to  equi- 
t?i)le  defence  at  law — Vide  2  Pr.  Wms.  72,219,  424— r 
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Cunningham  1    Atk.  127-8— Bumb.    178— Cases    in  chan.   312—11 
Paldwkll.    Wm'  BIack-  ReP-    197—1   Brows   Rep.    125 — 1   Ve, 
sey,  jun.  424  :  the  judge  says,  the  action  of  assumpsit  is.  ! 
jn  nature  of  a  bill  in  equity,  and  plaintiff  could  not  recor 
ver  in  that  action,  unless  he  could  in  equity  ;  which  I 
proves  the  jurisdiction  of  a  court  of  equity.     The   gen- I 
tlemen  tell  us  we  ought  to  have  applied  to  a  court  of  law  j 
for  a  new  trial ;  that  is  as  exclusively  the  prerogative  \ 
of  a  court  of  law  as  the  present  subject.     Why  should  '• 
the  chancellor  interfere  by  granting  a  new  trial,  any  more  j 
than  by  granting  the  relief  sought  for    in   the   present  j 
case  ?    The  rules  contended  for  by  the  gentlemen  in  the  ! 
opposition,  would  apply  as  forcibly  against  new  trials  ;  | 
and  yet  courts  of  chancery  uniformly  direct  new  trials  j 
at  law.,  wherever  a  cause  for  new  trial  is   made  out.  j 
Justice  is  the  polar  star  in  proceedings  at  law  and  in  ! 
equity ;  all  fictions  of  law,   and  all  their  workings,  are  | 
designed  for  the  furtherance  of  justice  ;   and  where  law 
has  been  made  the  pimp  or  hand-maid  to  injustice,  there 
is  no  potency  in  any  rule  of  law,   which  would  forbid 
relief :  otherwise,  the  child  would  be  made  a  parricide. 
I  have  seen,  I  confess,  no  didactic  work  upon  the  doc- 
trines I  have  advanced ;  but  think  they  are  fairly  to  be 
collected,  from  a  -whole  view  of  the  cases  cited. 

As  to  the  arguments  drawn  from  the  constitution—^ 
that  says  tt  trials  by  jury  shall  be  as  heretofore  :"  how. 
they  were,  it  does  not  say.  I  contend  they  are  to  be  as  in 
England,  from  whence  we  have  derived  our  system  of 
jurisprudence.  Juries  are  not  competent  to  matters  of 
account :  unless  you  can  bring  them  to  a  point,  to  some- 
thing like  a  noun  substantive,  that  they  can  feel,  they 
are  wandering  in  the  dark.  The  particular  circumstan- 
ces of  this  case  were  not  gone  into  by  the  counsel  for  the 
appellant ;  but  the  court  will,  I  trust,  find  no  difficulty, 
upon  reading  the  bill,  answers  and  exhibits,  in  saying 
the  relief  extended  by  the  inferior  court  was  proper. 
The  only  question  seems  to  be  upon  the  point  of  jurisdic- 
tion. 

The  defendant  has  not  pleaded  to  the  jurisdiction, 
but  has  answered  ;  is  it  now  too  late  to  object  to  the 
jurisdiction,  after  the  complainant  has  been  gulled  by 
the  answer,  which  puts  the  merits  of  the  account  (which 
is  a  subject  matter  of  which  the  court  has  cognizance) 
in  issue,  and  is  entirely  silent  as  to  jurisdiction  ?     The 
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maxim   that  "  quisqais  renunciari  potest"  &c.  well  ap-  Cunningham 
:   plies  to  this  case.  •      caibU**, 

Talbot,  in  reply. — The  remarks  of  the  gentlemen  in 
the  opposition,  are  so  evanescent,  in  the  general,  as  not 
!  to  deserve  an  answer ;  but  where  they  have  assumed  a 
i  definite  shape,  I  will  answer  them  ;  and  trust  I  shall  be 
i  able  to  shew  there  is  no  pretence  for  filing  this  bill.     Can 
j  any  man  who  reads  this  bill,  say,  the   idea  of  injustice 
|  and  surprize  at  law,  is  not  one  of  the  grossest  gulls,  that 
ever  was  thrown  out  to  gull  a  court.     How  could  a  suit 
between  Caldwell  and  Cunningham,  settle  the  difference 
between  Letcher  and  Cunningham  ?     Could  the  verdict 
be  binding  on    Letcher?     Can  the    court  believe  such 
i  was  understood  to  be  the  motive — the  object  of  the  suit? 
The  cobweb  pretext  is  too  flimsy,  absurd  and  preposte- 
rous to  be  believed.     Does  he  state  that  it  was  agreed 
between  himself  and  Cunningham,  that  suit  should  be 
brought  for  the   purpose  of  settling  accounts  between 
Cunningim   and  Letcher  ?     Does  the  bill  contain  any 
allegation  that  the  suit  was  undefended  at  law  ?     The 
complainant  dared  not  to  make  such  a  statement:  and 
the  chasm  left  by  the  bill  on  this  subject,  is  well  filled  up 
by  the  answer ;  which  not  being  contradicted  by  any 
witness,  and  in  this  particular  being  to  a  point  which 
ought  necessarily  to  have  been  stated  in  the  bill,  to  give 
jurisdiction,  ought  to  have  weight. 

But  he  was  absent  at  Philadelphia.  If  he  chose  to 
abandon  his  cause  for  more  important  pursuits,  or  to 
leave  his  defence  to  friends  and  eminent  eounsel,  ought 
this  to  be  a  ground  of  relief  ?  If  the  court  embrace  the 
doctrine  contended  for,  that  wherever  mjbro  consc'ienticc 
the  party  is  not  entitled  to  the  amount  recovered  at  law, 
the  chancellor  will  relieve  ;  the  trial  at  law  will  be  a  mere 
passage  to  a  suit  in  chancer}'.  The  policy  which  forbids 
multiplicity  of  law  suits,  will  be  evaded,  whenever  the 
complainant  can  state  a  general  cause  of  surprize,  or  a 
vague  supposition  of  his  adversary's  intention  in  bring- 
ing suit,  so  general  as  that  no  issue  can  be  taken,  and 
subjecting  the  complainant  to  no  danger  of  conviction  for 
perjury. 

Can  there  be  a  doubt,  but  that  the  question  suggested 
here,  that  the  warrant  was  lent  by  Letcher,  and  placed 
to  his  credit,  was  a  question  properly  triable  at  law  ? 
The  cases  of  relief  by  the  chancellor  against  penalties  at 
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Cunningham  common  law,  are  cases  in  which  no  relief  could  have 
Caldw  ll  been  had  on  the  trial  at  law.  This  proves  the  principle] 
I  contend  for.  The  chancellor  interposed  because  the  > 
party  applying  to  him  could  not  have  gained  anv  relief 
at  law  ;  but  does  this  shew  that  where  he  has  neglected! 
to  plead  and  defend  at  law,  that  he  shall  be  relieved?! 
We  do  not  contend  that  wherever  the  party  is  in  fault,! 
chancery  cannot  give  relief ;  but  only  where  he  might; 
have  defended  at  law,  and  has  neglected  to  do  it.  The ! 
case  from  Vesey  331,  so  strongly  relied  upon,  does  not  j 
apply  to  the  present  case  :  there  payments  were  made ! 
after  secret  acts  of  bankruptcy,  which  by  the  inflexible  ; 
rigid  rule  of  relation,  were  void  ;  and  therefore  could , 
not  be  given  in  evidence  :  this  rigid  technical  rule  of' 
law,  about  relation,  was  relieved  against  in  favor  of  ho-  j 
nest  bonajide  payments  ;  not  because  the  applicant  had : 
neglected,  but  because  he  never  could  have  made  defence ' 
at  law.  But  the  chancellor  says,  there  must  be  equita- : 
ble  circumstances  :  these  he  uses  in  contradistinction  to 
legal  considerations  ;  therebv  meaning  such  equitable 
circumstances  as  are  the  peculiar  and  appropriate  sub- 
jects of  the  jurisdiction  of  a  court  of  chancery. 

In  cases  of  payments,  reasons  are  assigned  for  not 
pleading  them  at  law,  in  the  general,  such  as  a  confidence 
reposed  in  the  party  who  received,  that  he  would  give 
credit  for  the  amount ;  and  indeed  it  might  be  considered 
as  a  fraud  in  the  receiver,  not  to  do  it ;  but  in  this  case, 
the  real  contest  was  the  warrant  of  60/. 

No  account  stating  goods,  wares  and  merchandize, 
sold  to  Cunningham  and  Letcher,  as  partners,  is  filed, 
although  one  is  referred  to.  The  bill,  answers,  and  de- 
positions, all  prove  the  real  question  in  dispute,  was,  whe- 
ther the  defendant  at  law,  had  a  right  to  place  the  war- 
rant to  the  credit  of  Letcher.  And  if  this  court  think 
proper  to  overrule  the  question  as  to  jurisdiction,  and 
go  into  the  merits  of  the  case,  they  will  find  them  clearly 
in  favor  of  Cunningham. 

This  bill  could  not  have  been  brought  with  an  ex- 
pectation of  getting  relief  against  the  judgment  at  law  ; 
the  proof  against  the  complainant,  of  his  own  acknow- 
ledgments, is  too  strong,  clear  and  conclusive-  But 
this  suit  has  been  depending  long  enough  to  shew  you. 
the  happy  effects  of  injunctions  in  behalf  of  fraudulent 
debtors  against  honest  creditors. 


SPRING  TERM,  1807.  135 

If  the  doctrines  contended  for  to-day  by  the  counsel  Cunningham 
for  the  appellee,  are  countenanced,  our  courts  of  justice  Caldwell. 
will  be  deluged  with  injunctions  ;  no  man  will  defend 
himself  at  law  ;  he  will  lie  back  to  disclose  a  secret  in- 
tention locked  in  his  breast ;  some  secret  advice  as  to 
the  bearing  of  the  suit,  barely  to  overhaul  the  matter 
decided  by  a  jury — the  best  mode  which  human  inge- 
nuity has  yet  devised,  for  the  trial  of  matters  of  fact. 

The  complainant,  in  a  court  of  equity,  pi'aying  for  re- 
lief against  a  verdict  at  law,  ought  to  state  and  make  out 
by  proof,  some  good  reason  why  he  did  not  defend 
himself  at  law.  He  ought  to  produce  a  receipt,  or  other- 
wise make  out  a  clear  and  decisive  equity.  The  for- 
mer decisions  of  this  court  have  been  uniform  upon  this 
subject,  and  have  had  a  salutary  effect  in  cutting  off  in- 
junctions in  the  inferior  courts  by  dozens,  and  in  pre- 
venting others.  And  this  court  will  reflect  seriously 
Upon  the  inconvenience  and  delays  which  must  result 
from  a  contrary  decision. 

But  it  is  said  the  answer  is  silent  as  to  jurisdiction. 
Where  want  of  jurisdiction  appears  on  the  face  of  the 
bill,  the  court  are  bound  to  take  notice  of  it.  Want  of 
jurisdiction  maybe  taken  advantage  of,  by  plea,  answer, 
or  demurrer.  Where  the  faets  appear,  want  of  legal 
deduction,  cannot  prevent  the  court  from  drawing  the 
legal  conclusions  from  the  facts.  The  answer,  in  this 
case,  gives  sufficient  notice  of  the  want  of  jurisdiction  ; 
it  states  the  facts.  The  suggestion  of  want  of  jurisdic- 
tion, is  a  mere  formal  technical  part,  the  omission  of 
which,  ought  not  to  preclude  the  question. 

Grundy,  Ch.  J.  now  delivered  the  following  opinion 
of  the  court  :-^-This  cause  stands  upon  a  re-hearing 
from  a  decree  formerly  pronounced  in  this  court,  in  fa- 
vor of  Caldwell,  by  which  the  decree  of  the  general 
court  was  affirmed. 

Two  points  have  been  made  and  relied  on  by  the 
counsel  for  the  plaintiff.  First,  that  a  court  of  equity, 
in  a  case  like  the  present,  after  a  trial  at  law,  ought  not 
to  interpose.  Second,  that  injustice  had  not  been  done 
in  the  common  law  trial. 

Upon  the  first  point,  the  court  have  carefully  examin- 
ed all  the  authorities  within  the  power  of  the  court,  and 
have  not  been  able  to  find  anv  case  circumstanced  like 
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«xinningham  the  present,  in  which  a  court  of  chancery  have  enter- 
C^Jweli..    tained  jurisdiction;  ■ 

The  general  rule  is,  that  -where  there  is  a  defence  at 
3  Eq.  ca.  ?b.  /ary.  equity  tbill  not  grant  relief.  If  then,  an  applicant 
5<-4i$  >3  a  to  a  court  of  chancery,  presents  to  the  court  a  case  in 
which,  by  the  rules  of  law,  a  full  legal  defence  might 
have  been  made,  it  is  incumbent  on  him  to  shew,  that 
owing  to  particular  circumstances,  (not  arising  from  his 
own  neglect  or  inattention,)  he  has  been  deprived  of  the 
benefit  of  his  defence  at  law.  In  this  case,  no  fraud  ill 
the  management  of  the  suit  at  law,  is  charged  or  proved* 
and  the  court  are  bound  to  presume  there  was  a  full  and 
fair  trial  at  law,  the  contrary  not  being  shewn.  The 
surprize  complained  of  cannot  be  regarded  ;  it  did  not 
arise  from  any  deceptious  conduct  of  Cunningham,  but 
was  occasioned  (if  it  existed)  by  the  negligence  of  Cald- 
well himself. 

The  facts  submitted  by  the  case  to  the  consideration 
of  the  court  of  chancery,  were  properly  triable  by  the 
jury  who  were  empannelled  in  the  common  law  suit  ; 
and  it  is  not  shewn  that  those  facts  were  not  there  fairly 
and  fully  tried  ;  and  even  had  this  been  shewn,  the' 
complainant  was  bound  to  have  had  them  there  triedf 
unless  a  sufficient  cause  was  shewn  for  its  not  having 
been  done.* 

Were  this  a  case  in  which  a  court  of  chancery  might 
properly  entertain  jurisdiction,  this  court  cannot  per- 
ceive that  injustice  has  been  done  to  the  complainant  j 
although  the  testimony  is  in  some  degree  contradictory 
as  to  the  loan  of  the  civil  list  warrant,  which  was  the 
subject  of  dispute  ;  yet  the  testimony  proving  that  Cun- 
ningham, and  not  Letcher,  lent  the  warrant  to  Caldwell, 
strongly  preponderates  ;  as  does  also  die  testimony  pro- 
ving that  Caldwell  had  credited  it  to  the  separate  ac- 
count of  Letcher.  And  it  may  also  be  remarked,  that 
there  is  no  proof  of  the  amount  or  justness  of  the  claim 
of  Caldwell  against  Cunningham  or  against  Cunning- 
ham and  Letcher  ;  nor  is  there  any  such  account  filed* 

Decree  of  inferior  court,  and  former  decree  of  this 
court,  reversed. 

*  The  fame  point  was  decided  in  the  Cafe  of  Rice  <vs,  the  juflim  of  Jejfa- 
mine,  and  in  JVinn'ui,  Gxihrie,  fpring  term  1S08—  See  alio,  Cowan  vi*  Jfrice, 
frllrerm  i8o2. 
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CRAIG  vs.  ROGERS. 

ROGERS  vs.  CRAIG.  ?um  ** 

THIS  was  a  case  of  cross  appeals  from  a  decree  in  a     If  an  entry,; 
suit  relative  to  interfering  land  claims.     The  proof  in  6°™  tto'uncer- • 

,.  ,  •  .  r-     i  »  tAin  Htuation  of 

the  cause,  and  construction  ol  the  entries  in  question,  an  objtct  CaUei 
presented  no  point  worth  notice,  until  the  court  came  to  for,  n  igh/  af- 
settle  the  position  of  Craig's  second  entry  of  400  acres.  fu™e  t'v0  or 
This  entry  called  to  adjoin  a  former  entry  of  Craig's,  b„t  n0  *&l*t 
of  6C0  acres,  on  the  north,  and  another  former  entry  eif  which  would 
his,  of  400  acres,  on  the. south.  tht*  ll^t 

The  position  of  Craig's  entry  of  COO  acres  was  fixed,  raov'e  j.  entire! 
and  David  Joiies's  fork  made  its  north  boundary.     The  ly  ntf  of   th£ 
dividing  ridge  north  of  that  entry,  which  run  nearly  east  ,ane'an(i5  the 
and  west,  was  the  southern  boundary  of  Craig's  first  400  for  ^  A'ocfc 
acres  entry.     But  how  far  this  400  acres  extended  along  land  as  w,n  be 
the  ridge,  and  where  was  the  precise  termination  of  its  c°veredfcy  eve- 
eastern  and  of  its  western  boundary  on  the  ridge,  depen-  giv^ro'i™.  and 
ded  upon  the  proper  position  of  Grant's  settlement  and  vague  for   the 
pre-emption.     The  object  (a  spring)  called  for  in  Grant's  ref'due- 
entry,  was  not  laid  down  nor  established  in  the  cause. 
Grant's  station  was  laid  down  ,-  but  whether  it  was  really 
in  the  settlement,  or  if  in  it,  in  what  part  thereof,  was 
omitted  to  be  shewm     If  the  station  was  in  the  western 
part  of  the  settlement,  it  would  give  one  position  to  the 
entry  of  Craig :    if  in  the  eastern,  it  would  change  its; 
position  in  part,  but  not  remove  it  off  of  all  the  land  co- 
vered by  the  other  position. 

Grant's  entries  were  as  follow  : 

"January  27th  1780,  John  Grant,  assignee,  &c.  en- 
ters 400  acres  by  certificate,  &c.  lying  on  a  fork  of  Hink- 
i  ston's  fork,  known  by  the  name  of  Deal's  run,  the  wa- 
ters of  Licking  creek,  to  include  a  spring  about  two 
I  miles  from  the  head  of  the  said  creek,  and  on  the  north 
side  thereof." 

"  April  27th  1780,  John  Grant,  assignee,  Stc.  enters1 
600  acres  upon  a  pre-emption  warrant,  joining  the  set- 
tlement at  the  station." 

The  Opinion  of  the  Court,  on  this  part  of  the 
cause,  proceeds  thus—Conformably  to  the  former  deci- 
sions of  this  court,  Grant's  settlement  of  400  acres  should 
have  been  surveyed  in  a  square,  with  the  spring  in  the 
centre  it  calls  to  include,  and  the  lines  to  the  cardinal 
points. 

T 
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Craig  And  his  pre-emption  should  have  been  surveyed  all 

Rogers,      around  the  settlement,  with  the  lines  at  equal  distances 

and  therefrom. 

Rogers  gut  }t  }s  not  shewn  in  what  part  of  the  settlement  and 

C»Aio.  pre-emption  Grant's  station  was  situated  ;  nor  that  it 
was  in  any  part  of  them  ;  which  renders  the  precise  si- 
tuation of  Craig's  first  entry  of  400  acres  uncertain. 
Grant's  pre-emption  entry,  however,  is  made  "  joining 
the  settlement  at  the  station  ;"  and  as  this  ought  to  be 
taken  as  a  part  of  Craig's  entry,  it  is  conceived  it  was 
sufficient  notice  to  other  locators  that  Grant's  station 
stood  at  or  on  this  settlement ;  and  that  Craig  intended 
to  survey  his  entry  accordingly. 

The  only  defect  is,  it  does  not  appear  on  what  part  of 
the  settlement  the  station  stood,  or  was  supposed  by 
Craig  to  have  stood  ;  and  Craig  must  suffer  to  the  extent 
of  this  uncertainty. 

Other  locators  were  justifiable  in  presuming  that 
Grant's  station  might  only  be  just  included  within  either 
the  east  or  west  boundary  of  his  settlement ;  and  with- 
out further  proof  than  is  exhibited  in  this  suit,  Craig  can 
hold  no  more  of  this  entry  than  will  adjoin,  with  pro- 
priety, Grant's  settlement  and  pre-emption,  when  laid 
down  according  to  both  these  presumptions.  This  doc- 
trine is  contained  in  the  first  opinion  of  this  court,  Mor- 
(e)  Pt.  iec.S~an  vs'  Robinson  (a),  and  it  is  believed  has  not  since 
a69.  been  impugned,  although  the   decree  thereon  has  been 

set  aside  for  other  reasons.  For  similar  reasons,  it 
would  seem  that  Rogers  had  a  right  to  presume  that 
Grant's  station  was  but  barely  included  within  the  wes- 
tern boundary  of  his  settlement,  and  to  expect  that  in  ad- 
justing  Craig's  entry  in  question,  Grant's  settlement  and 
pre-emption  should  so  be  laid  down  ;  and  then  that  the 
survey  on  Craig's  first  400  acres  entry,  should  so  adjoin 
Grant's  settlement  and  pre-emption  on  the  south  side,  as 
that  the  middle  of  the  one  should  be  the  middle  of  the 
other.  But  to  expect  more,  would  be  unreasonable  j 
because,  thus  far  he  could  not  have  been  deceived  by  th* 
uncertainty  in  that  entry  which  has  been  stated.* 

*  This  was  the  mode  of  furveying  this  claim  moft  favorable  to  Rogers 
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MILLS  vs.  PULASKI  CIRCUIT  COURT.       December  jM. 

THE  plaintiff  having  been  for  some  time  attorney  for    circuit  courts 
the  commonwealth  for  said  court,  that  court,  at  "**   Jf  mov.e . 

..,  m  •        r  m  i  -j  from  office  their 

their  last  term,  removed  him  from  office,  and  appointed  attorney  for  the 

another.  commonwealth. 

The  order  of  removal  assigned  as  a  cause  for  it,  that     whether  it 

.  ,  '       ■_  ,  °  .    .  .  can  be  done  at 

he  had  removed  from  the  county,  and  that  great  incon-  pieafure,  oron- 
venience  had  arisen  to  the  county  from  it.  A  copy  of  ly  in  the  exer. 
the  order  of  removal  was  produced,  and  a  motion  made  ^  °t* found 

r  .  r  r  ,  .  ?         ~  ..-■-,    difcretion,  *ue- 

for  a  mandamus,  to  restore  him  to  the  office.  r„ 

By  the  Court. — The  circuit  courts  certainly  have 

the  power  to  remove  their   attorney  for  the  common,-  . 

wealth  from  office  ;  and  have,  in  this  instance,  properly  - 

done  so. 

Judge  Trimble,— Perhaps  the  court  in   removing 

their  attorney,  ought  to  be  confined^to  exercising  a  sound 

discretion  in  it.     In  this  instance,  the  order,  states  that 

inconveniences  had  arisen   to  the  county,  from   Mr. 

Mills's  removal  out  of  the   county.     This  court  must 

take  the  whole  order,  together.     That  court,  therefore,. 

acted  properly  in  the  exercise  of  that  discretion. 
Motion  overruled. 


GRAIG  akd  JOHNSON  vs.  QORAN  and  ASH- 

j  ry  December   ljtL 

THIS  was  an  appeal  from  a   decree   of  the  general     An  entrY  's 

court.     It  was  argued  at  the  last  term.  ^"e  f™hi£c 

Grundy,  Ch.  J.  now  delivered  the  followingopinion  heaaofaftream 

of  the  court  :  and  an  improve- 

In  this    case    the  appellants  have  obtained  the  elder  ™"eVe«Mm! 
legal  title,  on  which  they  entirely  rest  their  claim  to  the  provemems  in 


140  FALL  TERM,  1807. 

Craig,  &c.    }an(j  m  controversy.     And  the    only    inquiry    for   the 
Doran'  &c.    courti  is, whether  the  appellees'  claims  can  be  sustained. 
For  if  their  claims  be  valid,  the  appellants  must  surren-   | 

the     neighbor-   ^er  t^ejr  \e^n\  tlt\e. 

d°fferentndirecn  The  appellees  derive  their  title  under  the  following 
tions  from  the  certificate  and  entries,  to  wit :  "  Adam  Rough,  heir  at 
head  of  the  iaw  to  Nicholas  Rough,  by  Patrick  Dowlan,  this  day  I 
rjt  is  the  fame  claimed  a  settlement  and  pre-emption  to  a  tract  of  land  ! 
if  the  call  be  in  the  district  ol  Kentucky,  on  account  of  the  said  de-  | 
foran  improve-  cedent's  raising  a  crop  of  corn  in  the  country,  in  the  year  ! 
are^e'veral  an!  1776,  lying  on  the  head  of  Rough's  run,  a  branch  of  | 
fwering  the  de-  Kentucky  river,  on  the  north  side  of  the  said  river,  about  | 
fcnptiqn.  _  nve  mijes  above  the  mouth  of  Glenn's  creek,  to  include  I 
JefectivTir7ge!  an  improvement  made  bv  Patrick  Dowland.  Sitisfac-  | 
neral  defcrip-  tory  proof  being  made  to  ths  courc,  they  are  of  opinion  | 
tion  which  calls  that  the  sa\^  Adam  Rough  has  a  right  to  a  settlement  j 
fideaf'theKcn-  °f  400  acres  of  land,  to  include  the  above  location,  and  ! 
tucky  river.  the  pre-empcion  of  1000  acres  adjoining;  and  that  a 
fecti"  6?ry  de"  certmcate  issue  accordmglv.  April  the  19th  1780." 
nerai'6  defcrfp"  "  Ad?m  Rough,  heir  to  Nicholas  Rough,  enters  400 
tion,  and  call  acres  in  Kentucky,  by  virtue  of  a  certificate,  &c.  lying 
mg  for  a  c-td,  Q^  ^e  neacj  0f  R0Ugh's  run,  a  branch  of  Kentucky,  on 
sspropriategiand  ih- north  side  thereof,  about  five  miles  above  the  mouth 
bn  a  wa'er  of  Glenn?s  creek,  to  include  an  improvement  made  by 
cou-fe  gene.al    patrick  Dowlan.     April  21st   1780." 

iy  called  a  rwn.    -     .,  „       •    t    t-v  *.  -  ^~~ 

r  -  "  Patrick  Doran   enters    1000  acres  upon  a  treasury 

warrant,  on  the  north  side  of  Kentucky,  on  the  head  of 
Adam  Rough's  ere*  ,  to  include  a  cabin  built  by  Pat- 
rick Doran  and  company,  to  extend  to  another  improve- 
ment made  by  the  same,  for  quantity,  a  south-east  course. 
May  the  11  th  1780." 

The  certificate  and  entry  for  400  acres,  contain,  sub- 
stantially, the  same  calls  ;  and  the  same  considerations 
may  equally  apply  to  each.  The  locator  declares  (by 
his  certificate  and  entry)  his  intention  to  be,  that  his 
land  shall  be  on  the  north  side  of  the  Kentucky  river,  on 
the  head  of  Rough's  run,  a  branch  of  the  Kentucky 
river,  about  five  miles  above  the  mouth  of  Glenn's  creek, 
and  to  include  an  improvement  made  by  Patrick  Dow- 
lan. 

The  court,  upon  an  examination  of  the  depositions  fi- 
led,find  sufficient  testimony  to  justify  them  in  saying  that 
a  subsequent  locator  could,  upon  a  reasonable  inquiry, 
have  ascertained  the  quarter  of  the  country  in  which  the 
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fland  was  intended  to  be  located.  For  although  there  is  Craig,  &c. 
no  testimony  proving  the  notoriety  of  Glenn's  creek,  poimw*  &c 
there  is  such  a  degree  of  notoriety  established,  as  to 
Rough's  run  itself,  when  combined  with  the  other  calls 
of  the  entry,  without  the  aid  of  the  call  for  the  mouth  of 
.Glenn's,  that  the  court  would  be  induced  to  support  the 
claim  so  far  as  its  establishment  depends  upon  its  gene- 
3'ai  calls. 

Whether  the  call  for  the  head  of  Rough's  run  should 
be  considered  as  a  general  call,  only  describing  the 
neighborhood  in  which  the  land  was  situated,  or  as  a 
special  locative  call,  by  which  figure  and  boundary  is  to 
be  given  to  the  survey,  has  been  a  matter  of  serious  dif- 
ficulty with  the  court.  However,  upon  full  considera- 
tion, the  court  are  of  opinion  that  whether  it  be  consi- 
dered in  one  light  or  the  other,  the  effect  will  he  the 
same. 

If  this  call  is  to  be  considered  as  a  general  term  of 
•description,  the  only  special  locative  call  contained  in 
-the  entry,  is  the  improvement  made  by   Patrick  Dolan» 

"Without  determining  how  far  the  difference  between 
the  names  of  Dowlan  and  Doran,  would  have  weight  in 
a  case  circumstanced  differently  from  the  present,  it  will 
be  sufficient  for  the  court  to  observe,  the  testimony  es- 
tablishes several  improvements  made  by  Patrick  Do- 
<ran,  &  Co.  ;  and  those  improvements  are  in  the  neigh- 
borhood of  the  head  of  Rough's  run,  and  in  different 
directions  from  the  head  ;  and  there  are  no  expressions 
used  in  the  certificate  or  entry,  showing  which  of  those 
improvements  were  intended.  The  court,  therefore, 
•viewing  the  claim  in  this  way,  cannot  support  it. 

If  the  call  for  the  head  of  Rough's  run  be  considered 
-sis  a  special  locative  call,  stiil  the  number  of  improve- 
ments, as  above  set  forth,  will  vitiate  the  claim  ;  because, 
what  particular  piece  of  land  should  be  held  by  the  en- 
try, would  depend  entirely  upon  the  court's  arbitrarily 
fixing  upon  one  of  the  improvements,  in  preference  to, 
and  in  exclusion  of  the  others.  This  the  court  is  not 
authorised  to  do ;  and  therefore  this  entry  cannot  be 
sustained. 

The  treasury  warrant  entry  of  1000  acres,  calls  to  lie 
on  the  north  side  of  the  Kentucky,  on  the  head  of  Adam, 
Rough's  creek,  to  include  a  cabin  built  by  Patrick  Do- 
ran, &c  Co.  to  extend  to  another  improvement  made  by 
same,  for  quantity,  a  south-east  course. 


142  FALL  TERM,  1807. 

Craig,  &c.        The  same  objections  which  have  been  stated  against 
Doran'  &c.    tne  settlement   claim,   apply  to  this  with  considerable 
force  ;  and  in  addition  thereto,  this  entry  is   deficient 
in  general  description. 

Rough's  creek  is  not  described  in  this  entry  as  being  i 
a  branch  of  the  Kentucky  river.     A  subsequent  locator 
is  not  directed  in  what  part  of  that   extensive  tract  of 
country  lying  on  the  north  side  of  the  Kentucky, to  search  I 
for  it.     And  although  he  should  have  been  informed  i 
that  a  small  stream  called  Rough's  run  was  to  be  found 
at  the  place  now  contended  for,  he  could  not  have  known,  l 
that  this  was  the  stream  intended  ;  and  that   a  stream  I 
called  Rough's  creek  was  not  to  be  found  in  some  other  j 
part  of  the  country,  on  the  north  side,  of  the  Kentucky  i 
river. 

Although  the  calling  a  stream  a  run  or  a  creek,  de-  i 
pends  on  no  fixed  rule,  but  is  perfectly  arbitrary   with 
those  that  affix  the  names  to  streams,  yet  when  the  name  i 
or  description  is   once  given,  and   becomes   prevalent  i 
through  the  neighborhood^  locator  should,  in  his  entry, 
give  the  general  or  well  known  name  or  desciuption  ;  es-  I 
pecially  when  there  is  no  other  call  in  the  entry  by  which 
a  subsequent  locator  can  be  governed  in  his,  inquiries. 

To  prove  that  the  call  in  the  entry  for  Rough's  creek, 
ought  not  to  be  considered  as  equivalent  to  Rough's 
run,  the  court  will  proceed  to  state  two  or  three  cases, 
which  they  conceive  to  be  sufficient  :  Suppose  an.  en-, 
try  calling  to  lie  on  the  south  side  of  the  Kentucky  river, 
on  the  head  of  Pleasant  creek,  and  to  include  an  imr 
provement  made  by  A.  B.  &  Co.  ;  no  man,  although  Yiv- 
ing  on  the  well  known  stream  called  Pleasant  run,  would 
suppose  that  to  be  the  stream  intended.  An  entry  cal- 
ling for  Cowper's  creek,  on  the  north  side  of  the  Ken? 
tucky  river,  would  never  be  considered  as  properly  ap- 
propriating land  on  Cowper's  run-  Should  an  entryv 
be  found  calling  for  the  mouth  of  Cartwright's  run,  no, 
reasonable  man  could,  upon  an  inspection,  of  it,  believe 
that  Cartwright's  creek  was  intended, 

Decree  reversed. 

A  motion  for  a  re-hearing  was  made,  and  continued : 
until  the  next  term.     The  motion  was  then  argued  by 
Clay  and  Marshall  for  the  appellants,  and^  by  Allen  for 
the  appellees,  and  overruled  by  the  court. 
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HAYDEN  vs.  HERBERT,  ex'r.  of  DUNLAP. 
SOME  years  since,  Dunlap  obtained,  in  the  general       An  aFPea* 

.    •,  •         tt        i  •  J  from  a  decifioa 

court,  a  judgment  against  Hayden  ;  execution  issued  on  of  an  ^}erior 
it,  and  a  replevy  bond  was  given.  An  execution  issued  court  overrul- 
on  the  expiration  of  the  replevy,  and  land  was  taken  but  fog  a  motion  to 

.j     r  *        *'  let    afide    pro- 

not  sold.  ^  ceedings  fubfe- 

After  this  Dunlap  died.  His  executor,  by  his  agent,  quentto  jndg- 
issued  a  venditioni  exponas,  under  which  the  land  ta-  ™ent>  *?oes  "ot 
ken,  was  sold  for  part  of  the  debt.  Hayden,  by  his  coun-  proceedings  un. 
sel,  moved  the  general  court,  at  their  last  teim,  to  quash  der  the  princi. 
the  replevy  bond,  venditioni  exponas,  and  proceedings  Pal  judgment- 
subsequent  to  the  judgment,  for  errors  in  fact  and  inlaw,  not  be  given  on 
alleged  by  him  to  exist  in  the  proceedings.  The  mo-  the  detifion  of 
tion  was  overruled  ;  frcm  which  decision  Hayden  ob-  a  moUon  for  an 

,  .  •       J  i.ii  attachment- 

tained  an  appeal,  and  entered  into  bond. 

After  the  appeal,  Herbert,  the  executor,  caused  ano- 
ther execution  to  be  issued  on  the  replevy  bond,  for  the 
balance  which  was  unpaid. 

Notice  being  acknowledged,  a  motion  was  made  for 
an  attachment  against  Herbert,  for  suing  out  the  execu- 
tion ;  on  the  ground  that  the  appeal  taken  was  a  super- 
sedeas to  the  replevy  bond  and  all  subsequent  proceed- 
ings. 

Littell  and  Clay,  for  the  appellant. — The  appeal  which  January  iztk. 
has  been  taken  from  the  decision  of  the  inferior  court, 
removes  the  record  here.  The  proceedings  by  appeal, 
are  unknown  to  the  common  law  ;  we  derive  it  from  the 
civil  law.  Under  it  an  appeal  removed  the  whole  record 
and  proceedings,  and  the  feet  and  law  were  both  open 
for  decision.  And  when  by  statute  we  have  adopted 
the  appeal,  it  must  retain  all  its  consequences,  except 
where  it  is  restrained  by  the  statute.  The  errors  as- 
signed below,  were  in  the  replevy  bond  and  subsequent 
proceedings  ;  and  by  this  rule  of  technical  law,  the  re- 
cord ought  to  be  considered  here,  and  not  liable  to  be 
proceeded  en  there.  By  the  motion  below,  a  question 
of  right  was  made,  whether  Dunlap's  executor  could 
proceed  without  a  scire  facias  f  That  right  we  are 
about  to  have  determined  by  this  court,  by  the  appeal ; 
and  surely  an  appeal  fiom  a  decision  en  that  right,  su- 
persedes the  exercise  of  that  right,  until  the  appeal  is  de- 
cided. Leftxvitch  vs.  Stoval,  1  Wash.  306,  and  Gordon 
vs.  Frazier,  2  Wash.  134,  shew  that  an  appeal  will  lie 
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Hayden      from  a  decision  of  an  inferior  court,  on  a  motion  to  cor- 

HtMERTiex'r  *ectthe  errors  of  their  officers  in  proceedings  subsequent 

ofDuyuAv.    to  the  judgment.     Herbert,  the  executor,  has  violated 

the  supersedeas,  if  it  extends  thus  far,  and  therefore  an 

attachment  should  be  awarded  against  him. 

Talbot  and  Allen,  for  the  appellee. — An  appeal  must 
be  of  exact  width  with  the  case  decided  by  the  inferior 
court.  That  court,  in  giving  the  decision  which  has 
been  appealed  from,  had  not  the  principal  judgment  in 
the  cause,  nor  the  execution  in  question,  before  them. 
It.  was,  from  the  nature  of  the  motion,  limited  to  minis- 
terial acts,  subsequent  to  the  judgment  in  the  cause,  and 
prior  to  their  decision.  If  the  motion  below  had  been 
successful,  it  might  have  set  aside  intermediate  proceed- 
ings, but  would  not  have  restrained  us  from  ordering  a 
new  execution.  Can  their  being  overruled  in  their  mo- 
tion be  more  beneficial  to  them  than  if  they  had  succeed* 
ed  in  it  ? 

The  case  Dever  vs.  Peyton,  in  this  court,  at.  October 
term  1 806,  in  which  this  court  overruled  a  motion  made 
for  a  mandamus,  to  compel  the  Franklin  circuit  court 
to  grant  an  appeal  from  a  decision  of  theirs,  overruling 
a  motion  for  an  injunction,  shows  the  difference  between 
cases  where  there  has  been  a  prohibitory  order  and  the 
inferior  court  discharges  it,  and  where  the  prohibitory- 
order  never  has  been  granted.  In  the  former  case  an. 
appeal  will  lie,  in  the  latter  it  will  not. 

If  in  this  case,  the  party  had  proceeded  by  -writ  of  er- 
ror coram  vobis,  and  obtained  a  supersedeas,  and  the  in- 
ferior court  had  discharged  it,  an  appeal  from  that  deci- 
sion would  have  continued  the  supersedeas.  If  he  had 
pursued  that  method  without  supersedeas,  an  appeal  from 
a  decision  would  not  so  operate.  An  appeal  can  only 
continue  to  suspend  a  right  which  was  suspended  before 
the  decision  appealed  from. 

The  appeal  removes  the  record  of  the  motion ;  re- 
strains us  from  proceeding  on  our  judgment  below  for 
costs  ;  but  does  not  concern  the  former  judgment.  If 
the  doctrine  contended  for  on  the  other  side,  is  tolera- 
ted, you  will,  in  every  case  where  the  party  is  disposed 
to  be  litigious,  have  a  motion  to  quash  an  execution,  and 
an  appeal.  If thejudgment  be  affirmed,  a  new  execu- 
tion will  have  to  issue  ;  another  motion  may  be  made 
to  quash ;  another  appeal  taken  ;  and  thus  continued  ad 
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Infinitum.     It  will  open  a  wide'  field  for  litigation  ;  pa-      Ha™en 
ralize  the  powers  of  every  court ;  shut  the  doors  of  jus-  h,^*^ 
tice,  and  render  litigation  immortal.  otDuNLAP. 

The  Court  took  time,  and  two  days  after,  overrul-  ^ 

ed  the  motion. 

The  defendant's  counsel  then  claimed  costs.  Some 
observations  were  made  by  the  counsel  on  each  side,  on 
that  point,  and  a  further  day  taken  for  the  consideration 
thereof. 

Edwards,  Ch.  J.  now  delivered  the  opinion  of  the    January  iith; 
court,  on  that  point. 

This  is  an  incipient  stage  of  the  proceeding,  and  must 
be  exparte,  until  there  is  the  order  of  this  court  to  bring 
the  defendant  in.  He  cannot,  therefore,  be  entitled  to 
costs  for  appearing,  where  his  appearance  was  not  re- 
quired.- 


HANDL-EY  VS.  RUSSELL.*  January  Hth. 

THIS  was  an  action  for  a  malicious  prosecution,  Minutes  of 
brought  by  Russell  against  Handley  in  the  Logan  quar-  lhe  countycou* 
ter  session  court,  and  removed  to  Muhlenburg  by  change  vldence  of  what 

Of  venue.  is  done   in  that 

The   act  for  which  Russell  was  prosecuted  having  court* 
been  done  by  him  as  a  deputy  for  Urbin  Ewing,  sheriff  damages  riot  gS 
of  Logan  county,  the  plaintiff  on  the  trial  to  prove  that  venon  coils, 
§aid  Ewing  was  sworn  in  as  sheriff,  produced  a  copy  of 
the  minutes,  the  only  record  of  the  court  of  Logan  coun- 
ty, in  the  words  following,  to  wit:  "  Logan  county,  set." 
July  county  court,  1798 — Urbin   Ewing,   Esq.  having 
produced  a  commission  from  his  excellency  the  gover- 
nor, appointing  him  sheriff  of  Logan  county,  sworn  to 
the  same,  having  given  bond  and  security  according  to 
law." 

The  defendant  below  offered  to  prove  by  parol  evi- 
dence, that  said  Ewing  had  not  in  fact  taken  the  oath  of 
office  required  by  the  constitution.  The  court  refused 
to  admit  this  evidence,  being  ol  opinion  that  the  said  co- 
py of  the  minutes  of  Logan  county  court  was  "  conclu- 
sive evidence  that  said  Ewing  had  taken  the  oaths  of  of- 
fice." An  exception  was  taken  to  this  decision,  and  it 
assigned  for  error. 


Abfent,  Edward3,  Ch,  J. 


u 
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Hanbley         Judge  Trimble,  delivered  the  opinion  of  the  court. 
Russell.     The  judgment  must  be  affirmed.     The  minutes  were 
clearly  conclusive,  and  not  to  be  contradicted  by  parol 
evidence. 

Judgment  affirmed. 
"January  \%tb.  On  reading  the  orders  in  this  cause,  the  clerk  said 
that  the  damages  below  were  so  small  (one  penny)  that 
he  had  not  entered  a  judgment  for  10  per  cent,  there- 
on, nor  had  he  entered  a  judgment  for  10  per  cent,  on 
the  costs,  as  this  court  had  uniformly  determined  that 
10  per  cent,  damages  were  not  given  on  costs. 
By  the  Court.— You  are  correct. 


M'GEHEE  and  STAFFORD  vs.  VOILETT, 

ex'r.  of,  &c. 

January  \yb.  ,  . 

A  capias  in  debt  was  sued  out  of  the  Gallatin  circuit 

Wh«re  bail  court,  by  Voilett,  executor  of,  &c.  against  both  of  the 
is  required, a  de.  plaintiffs  in  error,  requiring  bail  of  them.  It  was  served 
tandenteran"ah!  on  tne  defendant,  Stafford  ;  and  an  alias  awarded  against 
pearance  with-  M'Gehee,but  not  served.  A  judgment  and  writ  of  in- 
out  being  ferv-  quiry  was  had  at  the  rules,  in  the  usual  wav,  against 
edwithproce*,  Staff-ord#     Qn  the  second  day  of  the  succeeding  term, 

mo  ft   do  it    in  ..,,.,  ,    .  J         r       i       i        ,-     i    °  ,    r 

peifon.  special  bail  was  entered  in  court  lor  both  of  the  delen- 

Office  judg.  dants.  When  the  suit  was  called,  on  the  fourth  day  of 
™*eTS the  "third  t>ne  term>  tne  P*ea  °^  Payment  was  offered  by  an  attor- 
day  of  the  fuc-  ney,  in  the  name  of  both  of  the  defendants.  The  court 
ceedhjg  term,  refused  to  permit  the  plea  to  be  filed  as  to  both  of  the  de- 
to  be  let  afide  fendanrs  and  directed  the  recognizance  of  special  bail  to 

as  a   nutter    of  '  .  i  •  ,     -,   r  i 

courfe  j  but  be  amended,  so  as  to  be  an  undertaking  as  bail  tor  the 
fliould,  for  good  defendant,  Stafford,  only.  A  bill  of  exceptions  was  ta- 
cauie  (hewn,  ^en  to  this  proceeding,  which  stated  that  M'Gehee  pro- 
cured the  bail  to  be  entered  for  him  and  his  co-defen- 
dant ;  and  that  the  court  refused  the  plea,  and  directed 
the  alteration  to  be  made,  because  they  were  of  opinion 
that  M'Gehee  had  not  a  right  to  enter  an  appearance,  as 
he  had  not  been  served  with  process.  The  cause  was 
brought  here  by  a  writ  of  error. 

Littell,  for  plaintiffs. — The  inferior  court,  by  refusing 
to  permit  the  plea  of  payment  to  be  filed,  has  prevented 
the  parties  from  making  a  defence.  Whenever  a  suit 
is  depending  against  an  individual,  he  has  a  right  to  en- 
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ter  his  appearance,  without  waiting  the  service   of  pro-  M'Gih*e,&c. 
cess.     To  await  that  period,  might,  in  many  instances,  VoitiT-rjetfit 
endanger  the  loss  of  his  evidences.     Douds  vs.  Cox,  in  of,  &c 
the  old  supreme  district  court,  and  Lane  vs.  M'Wherler^ 
in  this  court,  in  1798,  shew  that  the  whole  term  is  to  be 
taken  as  one  day  ;  and  Kyle  vs.  Conn,  pr.  dec.  218,  has 
established  the  right  of  the  defendant  to  set  aside  an  of- 
fice judgment,  and  plead  payment,  after  the  third  day  of 
the  term. 

Talbot,  for  defendants. — M'Gehee  never  was  proper- 
ly before  the  court.  The  first  entry  as  to  special  bail, 
wae  erroneous,  by  a  clerical  mistake,  and  was  properly 
corrected.  M'Gehee  had  no  right  to  enter  an  appear- 
ance, without  being  served  with  process. 

But  if  the  court  erred  in  this,  M'Gehee  is  not  injured, 
for  there  is  no  judgment  against  him.  Stafford  might- 
have  plead  separat&ly,  if  he  would  ;  as  he  refused  to  do 
so,  he  cannot  complain  that  he  was  debarred  of  a  just- 
defence. 

The  court  had  a  discretion  to  refuse  the  plea  after  the 
third  day,  and  they  ought  to  have  done  so,  unless  the 
plea  had  been  verifiedby  affidavit.  The  bill  of  excep- 
tions does  not  shew  that  the  defendants  made  out  a  case 
en  that  day  of  the  term,  that  entitled  them  to  plead. 

Edwards,  Ch.  J. — We  ought  not  to  put  a  construc- 
tion, on  the  law  which  permits  office  judgments  to  be 
set  aside,,  on  or  before  the  third  day  of  the  next  suc- 
ceeding term,  that  would  injure  litigants,  nor  defeat  the 
law  itself  (a).,  After  that  day,  they  ought  not  to  be  set  j  ^.^as2°' 
aside  as  a  matter  of  course;  but  should  be  set  aside  §  ,2,"p'.^4,  5 
whenever  a  proper  case  is  made  out.  2.6, 1  Brad.22;., 

Littell,  in  reply. — This,  was  not  what  is  commonly  22,6, 
called  an  office  judgment.  The  cause  stood  on  a  writ  of 
inquiry.  It  is  decided  in  Cranch's  reports  (&),  on  a  si- 
milar provision  in  the  Virginia  laws,  that  the  defendant  ^  *  Cranc!lf 
has  a  right  to  plead  the  first  term,  as  a  matter  of  course, 
when  the  cause  is  situated  as  this  was.  We  now  shew, 
that  the  reason  assigned  by  the  inferior  court  for  refus- 
ing the  plea,  was  fallacious  ;  and  this  eourt  cannot  intend 
that  there  was  any  other  reason  than  what  they  have  as- 
signed. 

The  acts  regulating  the  proceedings  in  chancery  cases, 
provide,  that  after  the  bill  is  taken  for  confessed,  the 
answer  may  be  received  by  the  court,  for  good*  cause 
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M'Geheej&c.  shewn  (a).     Under  that  act  it  has  been  determined  that 
VoiLK^TTe  'r  t^ie  production  of  the  answer,  without  accounting  for  the 
of,  &c  delay,  is  sufficient  to   entitle  the  party  to  file  it.     The 

decisions  on  the  act  in  question  should  be  equally  liberal. 
1706-7  8  Edwards,  Ch.  J.  at  a  subsequent  day,  delivered  the 
§  6,  1  Brad!  following  opinion  :— The  record  is  not  satisfactory  tQ 
?5J?  shew  that  the  entry  of  special  bail  first  made,  was  not 

made  by  mistake,  as  to  M'Gehee.  The  court  below 
have  so  considered  it,  and  properly  corrected  it  during 
the  same  term.  On  the  point  of  M?Gehee's  right  to  en- 
ter an  appearance,  the  court  formed  no  conclusive  opi- 
nion :  but  if  he  had  a  right,  it  should  have  been  by  his 
personal  appearance  in  court,  and  directing  it  so  to  be 
entered. 

Judge  Trimble.-— In  cases  where  no  bail  is  requir- 
ed) A&s  of  ed,  the  act  of  assembly  (£)  authorises  an  attorney  to  en- 

l'io  7J  Brad' ter  an  aPPearanCe   f°r  tne  defendant,   after  process   is 
?2o.'  served.     Perhaps  in  those  cases  an  attorney  might  do  it 

without  the  service  of  process.  There  is  no  such  pro- 
vision where  bail  is  required.  An  appearance,  where 
bail  is  required  and  process  not  served,  should  always 
be  in  person.  If  that  were  not  the  cage,  great  dangers 
might  be  apprehended  from  unauthorised  appearances. 
As  M'Gehee  did  not  thus  enter  his  appearance,  the  infer 
rior  court  decided  right. 

Judgment  against  Stafford  affirmed. 


DAVIS  vs.  WELSH. 


When  an  in-      THIS  suit  was  brought  in  the  old  supreme  district 
ferior  court  dif-  court ;  and  on  the  then  district  of  Kentucky  being  erec- 
the  record  rnuft  tec^  mt°  a  state>  U  was  sent  to  Hardin  county  for  tri- 
fliew  a  fuffici-  al  (c).     That  court,  without  assigning  any  cause  for  it? 
ent   caufe    for  dismissed  the  suit.     Davis  sued  out  his  writ  of  error. 
—Siierx,"  10n       'Talbot.,  for  plaintiff.- — It  has  been  suggested  to  me( 
that  the  cause  was  dismissed   because  it  was  not  sent  to 
(c)  A&s  of  tne  proper  county.     If  it  had  been  sent  to  an  improper 
q^p'si2' °  '  connty,  that  court  could  not  dismiss  it.     If  the  decision 
of  the  commissioners  who  distributed  those  papers,  was 
not  final,  the  party  aggrieved   should  have  moved  the 
court  where  it  was  depending,  £0  have  sent  it  to  the  pro- 
per county.     But  that  court  certainly  erred  in  not  put- 
ting upon  the  record  the  cause  of  the  dismission.     They 
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.not    having  done  so,  this   court,   which  is  confined  to        Davis 
the  record,  and  can  in  it  see  no  sufficient  ground  for  the       wTi'sh. 
judgment  which  that  court  gave,  must  of  necessity  re- 
verse their  decision. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court,    January  iZtb. 
that  the  judgment  of  dismission  be  reversed,  and  the 
cause  remanded  for  trial. 


ANONYMOUS. 


Judge  Trimble,  stated  in  this  cause   (and  it  was  as-      See  cafe- 
sented  to  by  the  rest  of  the  court)  that  on  an  appeal,  or  Hutcbefon'w. 
writ  of  error,  it  was  not  necessary  for  the  party  taking  Warren    circuit 
it,  to  execute  bond  himself.     He  was  as  much  bound,  ccur'>  Pfl- 
without  giving  such  bond,  as  with  it.     If  the  bond  was  17g£.7\?  7l 
executed  by  a  sufficient  security,  it  was  all  that  was  re-  71, 1  Brad. 23 3, 
quired.  *34» 


KEETON  vs.  SCANTLAND. 

SCANTLAND,  as  assignee  of brought  pcAy"!!  to^be 

jtwo  suits  against  Keeton,  on  two  notes,  for  "  5/.  in  paid  on  a  day 
traded  payable  on  a  day  specified  in  the  notes.     The  cfnai?» thede- 

»  cleirAtiori     ntGii 

declarations  contained  no  special  averments  of  demands  noc  contam  an 
at  the  residence  of  the  debtor.  Judgments  were  enter-  averment  that 
ed,  without  a  jury  finding  damages.  One  of  the  decla-  the  p!aV^'"ffdf" 
rations  contains  no  allegation  that  the  debt  Avas  not  paid  refidence  of  the 

tO  the  assignor.  defendant. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court.  Whenfverth<' 
The  case  of  Grant  vs.  Groshon  (a),  determined  in  this  parties  is  for 
court,  at  the  last  term,  settles  the  doctrine,  that  whenever  property,  judg- 
property  is  to  b'c  paid  on  a  day  certain,  the   declaration  mfnC  cannot  be 

*       r        j  i  j  -  /  taken     without 

need  not  contain  an  averment  that  the  plaintiff  deman-  a  jury  t0  f,nd 
ded  it  at  the  defendant's  residence.     Henderson,  vs.  Stain-  the  damages. 
ton  (b)y  also  decided  at  the  last  term,  settles  the  ques-      In  ""larmg 

,  ,  ■,  r    1  •       r       on  an  obligation 

tion,  that  whenever  the  contract  01  the  parties  is  igr  wnjch  has  been 
property,  judgment  cannot  be  taken  without  a  jury  to  aifigned,it  mutt 
find  the  damages.  »PPear  >  fhe 

rp.,  °       .  ,  iii  •  -I'll  1         declaration  tnat 

Ihe  court  consider  the  declaration  to  which  the  other  tne  debC  has 
exception  is  taken,  defective  and  erroneous.*  not  been   paid 

to  th.2  affignor. 

*  Same  point  decided  in  Lynch  i/s.  Barrs  pr.  dec.   197,    and   in  TutiJiaH  vs.       (a)  AmeSt,. 

Barbour,  fpring  1805 — See  alio,  Conn  Vs,  jor.es,  ante  3.      Tar-un  quire  lie  hoc.  (I)  Ante  118. 
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Keetoi*  Littell. — I  wish  the  court  to  re-consider  the  second 

Scant-land  Pomt'  ^n  Henderson  vs.  Stainton,  it  was  a  penal  bond, 
and  the  penalty  was  to  secure  what  the  creditor  might 
have  a  right  to.  A  jury  was  therefore  proper  to  in- 
quire of  the  damages.  I  understand  these  notes  to  be 
for  5/.  in  cash,  which  the  party  might  discharge  in  trade. 

Judge  Logan. — This  case  will  not  come  within  your 
distinction.     The  notes  are  for  "  5l.  in  trade." 

Judge  Trimble. — I  consider  the  sum  here,  as  a  mea- 
sure for  the  quantity  of  property,  as  much  as  if  a  con- 
tract called  for  ten  bushels  of  wheat.  In  the  case  of 
Stainton  vs.  Henderson,  the  court  considered  the  con- 
dition of  the  bond  as  the  true  contract ;  and  decided 
that  where  the  real  contract  was  for  property,  a  jury 
must  assess  the  damages. — —-Judgments  reversed. 


MORRISON'S  ex'r.  vs.  HART. 

Theomiflion  THE  plaintiff  in  error  brought  an  action  of  debt 
to  add  ajoinder  against  the  defendant.  After  an  office  judgment,  the- 
to  a  replication  defendant  put  in  the  plea  of  payment,  in  court,  and  gave 
Zl% «rS by  the  following  notice  of  set-off:  "  Plaintiff,  take  notice 
verdift.  that  defendant  will  give  the  within  as  evidence,  as  a  set-' 

Noticeoffet-  off^  according  to  act  of  assembly ^—John  Pope,  attorney 
vfn7nycouert8i"  for  defendant ;"  which  evidence  of  set-off,  follows  in 
A  notice  of  these  words  :  *-'  Borrowed  of  Mr.  Henry  Hart,  a  Wa- 
fet-offmuft  be  bash  certificate,  of  the  nominal  value  of  12  16  6 — J. 
CerAnnuniK}ui-  Morrison,  July  30th  1790.'J     There  was  a  replication 
dated    demand  to  the  plea  of  payment,  in  the  usual  form,  but  no  join- 
cannot  be  ufed  der.     A  verdict  and  judgment  was  given  for  the    de- 
fendant, and  a  writ  of  error  brought.     The    following 
errors  were  assigned  : 

1st.  There  is  no  issue  joined  in  the  cause. 
2nd.  The  notice  of  set-off,  is  too  uncertain.     It  should 
be  as  certain  as  a  plea. 

3rd.  The  law  does  not  authorise  the  filing  a  notice  of 
set-off,  in  court, 

4th,  The  subject  matter  was  not  proper  for  a  set-off.. 
Allen,  for  the  plaintiff. — The  first  error  is  fatal.  Our 
statute  of  Jeofails,  cures  the  misjoining  of  issue,  but  does 
not  extend  to  cases  where  there  is  no  issue  joined.  It 
has  been  so  determined,  in  the  case  of  Dorset/  vs.  WiU 
son,  in  this  court,  spring  term  1800. 
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In  6  Gwil.  Bac.  138,   and  Bull.  ni.  p.    179,  will  be  Morrison's 
seen  the  certainty  required  in  giving  notices  of  set-off.    cx  r"  „, 
And  Bull.  ni.  p.  175,  &c.  that  it  must  be  of  a  liquidated       Hart. 
demand. 

The  third  error  is  assigned  for  the  purpose  of  settling 
the  law  on  the  subject. 

Edwards,  Ch.  J.  delivered,  on  a  subsequent  day, 
the  opinion  of  the  court. 

The  first  error  assigned,  is  insufficient  to  reverse  a 
judgment,  after  Verdict.* 

The  third,  the  court  overruled.  Whenever  the  gene- 
ral issue  can  be  plead  in  court,  a  notice  of  set-off  may 
be  given  in  court,  if  the  cause  and  subject  matter  of  set- 
off would  have  entitled  the  party  to  have  given  it  on  the 
rules. 

The  second  and  fourth  errors  assigned,  are  fatal* 
For  those  errors,  the  judgment  must  be  reversed. 

*  Brapear  -vs.  Sbtpberd,  June  1803,  S.  P, 


LANSDALE  vs.  FlNDLEY.f  Ja„uary  ^ 

FINDLEY  obtained  a  judgment  in  the  Lincoln  cir-  Everyafljgn. 
cuit  court,  against  Lansdale  and  others.  Execution  is-  meat  of  error 
sued  on  that  judgment,  and  Lansdale  replevied  it.  On  ftouid  make  out 
the  expiration  of  the  replevy,  another  execution  issued  o^point^to  ° 
against  Lansdale  and  his  security  in  the  replevy  bond,  which  the  de- 
On  this,  the  sheriff  returned  "  executed  on  a  negro  wo*  frndant  can  an- 
man,  but  not  time  to  sell."  After  which,  and  after  a  W£r'rors  whjcj, 
term  of  that  court  had  intervened,  a  venditioni  exponas  are  properly  af- 
issued,  which  was  returned  "  executed  on  a  negro  girl,  fignable  below 
which  was  claimed  by  John  Caldwell  ;  a  jury  being  Z*oZl°lfa, 
summoned  to  try  the  right,  brought  in  a  verdict  in  favor  and  not  affign- 
of  Caldwell,  as  per  verdict  filed."  The  finding  of  the  ed  there»  «an- 
iury  was  annexed  to  the  return.      After  which,  and  af-  ™*    '  "p"," 

u         .  f      1  on  an  appeal* 

ter  the  intervention  of  another  term  of  that  court,  an  No  plea  is 
alias  fieri  facias  was  awarded  on  the  replevy  bond,  neceffary  on  a 
Lansdale  then  obtained  a  writ  of  error  coram  vobis.  "  °*iJu  *n- 

The  first,  seeond,  and  fifth  errors  assigned  on  the  lefs  fome  error 
writ  of  error  coram  vobis,  were  for  variances  alleged  in  fa&  be  alleS- 
between  the  replevy  bond,  and  the  execution  by  virtue  e  'whentveT  a 
of  which  it  was  taken.  The  third  and  fourth  were  as  writ  of  error  fa- 
follow  '.  raKt  fc&is  is  fu« 
f  Abfent,  Judge  Logan, 
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Lansdali         3rd.  An  execution  is  sued  subsequent  to  the  issuing  of 

F   ""ey      tne  vendit'toni  exponas,  and  before  inch  venditioni  expo* 

nas  had  been  quashed  or  set  aside* 

edout  wirh/a-      4-tli.  The  execution  issued  after  issuing  of  a  vendition  I 

perfedeasfforet-    ^  exponas,  and  before  it  appeared  by  a  legal  return   of  L 

ror  alleged  in  a  r  J  rr  /  5     _  I 

replevy  bond  the  venditioni  exponas,  that  the  property  against  which  j 
that  has  the  it  issued  was  unequal  to  the  satisfaction  of  the  judg-  I 
force  ofajudg- nlen(.    Up0lltwhich   the   same  issued,  or  was    bv  other'! 

ment,    and  the  '  j 

plaintiff  in  er-  means  exonerated. 

ror  fails  10  per  Findley,  by  his  counsel,  demurred  to  the  errors  as-  j 
fhould  ^ITad"  s'5ne<:^  and  judgment  was  entered  for  him,  quashing  the  j 
judged  to  the  WJeit  of  error  co ram  vobis,  and  judgment  entered  for  hint  1 
defendant  in  er  for  ten  per  cent,  on  the  amount  of  the  replevy  bond. 

From  this  judgment  Lansdale  appealed.  It  was  as-  ' 
signed  for  error,  first,  that  the  court  below  erred  in  not  ; 
sbtting  aside  the  proceedings,  for  the  errors  assigned  at  ' 
the   August  term  of  the  Lincoln  circuit  court   1805.* 

The  second  and  third  error  took  specific  exceptions  ■ 
to  the  empanneling  and  finding  of  the  jury,  and  to  the  ; 
sheriff's  return  on  the  venditioni  exponas. 

4th.  The  defendant  in  error,  upon  the  writ  of  error  | 
coram  vabis,  illegally  demurred  ;  he  ought  to  have  plead  j 
no  error. 

5th.  The  court  below  erred  in  giving  ten  per  cent*  \ 
damages  upon  the  amount  of  the  replevy  bond  ;  the  law  j 
does  not  authorise  it. 

The  arguments  of  the  counsel  having  been  principal- 
ly on  points  which  the  court  afterwards  determined  were 
not  open  to  exception  from  the  course  of  proceedings 
below,  they  are  omitted^  except  as  to  the  last  error  as- 
signed in  this  court. 

Littell  and  Hardin,  for  the  appellant. — The  act  giv- 
ing ten  per  cent,  damages,  is,  so  far  as  it  gives  damages, 
penal,  and  must  receive  a  rigid  construction.  It  gives 
ten  per  cent,  wherever  a  writ  of  error  is  sued  out  from  an 
inferior  or  superior  court  to  reverse  a.  judgment,  if  that 
judgment  be    affirmed,  or  the   writ    of  error  dismis- 

/  i   A>n.     ^-sed   (a).     The  expressions  of  the  act  do  not   extend 
(a)  AGs  ot .   .      v  j  i  m 

1S02,  ch.  72,  it  to  cases  where  the  writ  or  error  is  sued  out  to  cor- 
§  6,  P'  174-     rect  proceedings  subsequent  to  judgment ;  and  this  court 

ought  not  to  extend  penal  laws  farther  than  the  letter. 

Theexpres-ion  "inferior  court,"  in  that  statute,must  have 

*  The  term  at  which  the  decifion  was   given  on   the  writ   of  error  coram 
%"jbU. 


FALL  TERM,  1807.  1^3 

been  inserted  to  embrace  cases  where  writs  of  error  bo-     lansdali 

ram  vobis  were   sued  out  to  reverse  judgments    for   er-      Findl*y, 

fors  in  fact ;  as   for  the  infancy  of  One  of  the  parties. 

This  construction  has  been  put  upon  the  law  in  question 

by  the  decisions  of  this  court  ;  and  appears  to  have  been 

reviewed  in  the  case  of  Ambrose  vs.  Wetter  (a),  and  still  (c)  Jp\li%o$. 

adhered  to.     Since  that  decision,  the  point  has  been  at 

rest. 

Talbot,  for  the  appellee.— The  act  in  qiiestioh  is  re- 
medial. It  was  enacted  to  prevent  the  delays  occasion- 
ed by  supersedeases,  and  should  receive  a  construction 
to  meet  the  mischiefs.  The  decision  of  Ambrose  vs. 
Weller,  is  direcdy  against  the  letter  and  intent  of  the 
act.  For  a  replevy  bond  is  bjr  law  declared  to  have  the 
force  of  a  judgment.  It  is  considered  as  a  judgment, 
to  most,  if  not  to  every  purpose.  And  whenever  a  writ 
of  error  is  sued  out  for  defects  alleged  in  the  replevy 
bond,  it  is  an  attempt  to  reverse  it  as  a  judgment.  The 
consequence  to  the  person  having  the  right  to  execution, 
is  the  same  ;  and  he  should  have  equal  justice,  if  it  \& 
improperly  sued  out.  _     , 

Edwards,  Ch.  J.  now  delivered  the   opinion  of  the  Janut:rS  llhiii 
court. 

The  first,  second,  and  fifth  assignment  of  errors  in  the 

writ  of  error  coram  vobis,  were  properly  disregarded  by 

the  court  below,  because  the  party  did  not  attempt  to 

avail  himself  of  them  in  proper  time,  as  directed  by  the 

act  of  assembly,  passed  in  1802  (b).  ...  _;.    - 

T-ii        i  •    i       '•  i  <  -  t    ■  W  *-"•  72* 

1  he  third  assignment  states  that  an  execution  issued  t  ^  5,  p.  ,74. 

Subsequent  to  the  venditioni  exponas,  befo resit ■- had  been 
quashed  or  set  aside.  But  it  surely  cannotbe  laid  down 
as  a  general  rule,  that  a  venditioni  exponas  must  be 
quashed  or  set  aside,  before  any  execution  can  issue  on 
the  judgment.  As  this  assignment  only  states  a  general 
proposition,  without  making  out  a  particular  case,  the 
general  rule  being  against  it,  the  court  very  properly 
overruled  it. 

The  fourth  assignment  of  error  is  so  vague  and  ge- 
neral, that  no  definite  idea  can  be  drawn  from  it.  It 
makes  out  no  particular  case  or  point  to  which  the  de- 
fendant could  answer,  ond  was,  therefore,  properly  dis- 
regarded. These  being  all  the  errors  assigned  in  the 
writ  of  error  coram  vobis,  this  court  is  of  opinion  there' 

V 
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Lansdale    is  no  error  in  the  judgment  of  the  court  below,  upon  the 

FisSit,     meritS' 

As  to  the  second  and  third  assignments  of  error  in 

this  court,  it  will  be  sufficient  to  observe  that  the  matter 
thereof  could  only  be  properly  assigned  in  the  court  be- 
low, on  the  writ  of  error  coram  vobis  ;  and  that  not  ha- 
ving been  done,  no  notice  can  be  taken  of  them  in  this 
court. 

It  is  also  assigned  as  an  error,  that  the  defendant,  in 
the  writ  of  error  coram  vobis,  demurred,  when  he  ought 
to  have  plead,  no  error.  There  is  no  substantial  diffe- 
rence, in  reason,  between  a  demurrer  and  the  plea  of  "  hi 
nullo  'est  erratum."  Both  admit  the  facts  alleged,  and 
put  only  the  law  of  the  case  in  issue.  Besides,  by  the 
law  and  practice  of  this  country,  no  plea  was  necessary, 
unless  some  error  in  matter  of  fact,  had  been  alleged, 
upon  which  the  defendant  could  have  made  up  an  issue 
of  fact,  if  he  had  been  disposed  to  do  so>  No  such  er- 
ror having  been  assigned  in  this  case,  the  demurrer 
must  be  considered  as  surplusage,  and  cannot  vitiate. 

It  is  also  assigned  for  error,  that  the  court  below  gave 
ten  per  cent,  damages  on  the  amount  of  the  replevy 
bond.  On  this  point,  the  case  of  Ambrose  vs.  Weller, 
has  been  cited.  This  court,  upon  a  mature  considera- 
(a)  Ch.  72,  j.-lon  Qf  j-j-jg  act  of  1802  (ct),  relating  to  writs  of  error 
coram  vobis,  are  of  opinion,  that  the  ten  per  cent,  dama- 
ges, is  given  in  such  cases,  not  only  by  the  true  spirit 
and  meaning,  but  also  by  the  letter  of  the  act,  wherever 
the  replevy  bond  has  by  law  the  force  of  a  judgment ; 
for  the  reversal  of  which  judgment  on  replevy  bond,  the 
writ  of  error,  with  supersedeas,  is  sued  out. 

Judgment  affirmed.'^ 

*  See  another  branch  of  this  caufe,  fofi. 


SUSANNAH  OWENS  vs.  WILLIAM  OWENS. 
A  chancery  THIS  was  a  suit  in  chancery,  brought  originally  by 
theUprovifionso"  Susannah  Owens,  wife  of  William  Owens,  against  him 
the  lawautho-  in  the  court  of  quarter  sessions  for  Wayne  county,  under 
rifmg  a  change  t^e  act  Qf  assembjy  concerning  alimony,  f  The  bill 
°f  if  a'caufe  be  charges,  that  he  treated  her  in  a  cruel,  and  inhuman,  and 
improperly  re-  barbarous  manner ;  and  sets  forth  the  particular  cases 

f  Acts  of  1800,  ch,  10,  p.  22. 
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of  ill-treatment  complained  of.     The  defendant  filed  his       °™ 
answer,  by  which  he  denies  some  of  the  particular  char-       Owens, 
ges  of  ill-treatment,  and  avoids  others,  by  alleging  pro- 
vocations given  by  his  wife  ;  which  answer  was  regu-  ™ovti  byan  °r- 

O  •     J   .  .    .  der  tor  a  change 

larly  replied  to  by  the  complainant.  0f  venue,  e*. 

Upon  a  petition  for  a  change  of  venue,  by  the  defen-  ceptioa.muft  be 

dant,  the   cause  was  removed  into  the   Adair   circuit  'aken  ta  lt:  °? 

»  his  or  her  nrit 

Court.  appearance      in 

The  petition  stated,  that  he  had  an  action  depending,  the    court    to 
&c.  without  stating  what  kind  of  an  action  ;  and  alleg-  whlchJ  "  ls. re- 

i  e  i.  r  ti.T-'i-    ^  •  moved,    other- 

ed,  as  a  cause  for  a  change  ot  venue,  "  1  hat  owing  to  wile  ic  will  be 
the  undue  influence  of  his  adversary,  and  her  conncx-  too  late  after- 
ions,  over  the  minds  of  the  populace,  and  the  particular  war.ds  t0  luefti- 
odium  that  attends  his  cause,  though  legal,  he  suspects  EvCry  order 
that  he  cannot  have  justice,"  ckc.  The  affidavit  was,  or  proceeding  of 
"That  the  facts  stated  in  the  petition,  as  far  as  his  own  a  Ju<jse>  mad.e 
knowledge  extends,  are  true  ;  and  what  he  has  from  in-  fubjeci  t0  \^s 
formation,  he  believes  to  be  true."  revifion  of  the 

After  both  parties  had  taken  their  depositions,  the  ^ou"  '"towhich 

•     ,i  r   i        »  j    •  'ucn     order    or 

cause  was  tried  at  the  — . .term  or  the  Adair  circuit  proceedjng}  or 

court,  in  the  )^ear  1 804.  the   caufe   in 

A  jury  was  empanneled  and  sworn  on  this  trial,  who  which   it   is 
returned  a  verdict,  "That the  defendant  did  cruelly  and  ™a  e'lsre  ara" 
inhumanly  abuse  the  complainant,  during  their  cohabi-      inachance- 
tation,  which  occasioned  their  separation  ;  and  that  the  ry  caufe»  af«r  a 
complainant  did  strike  and  assault  the   defendant,  and.  *g"f '      *d  '£ 
greatly  provoke  him,  the   proofs  in 

This  verdict,  the  court,  on  the  motion  of  the  defends  thecaule>  il is 
ant,  set  aside,  without  expressing  on  the  record,  or  the°r  verdicY  & 
shewing  in  any  way,  any  cause  for  so  doing.  After  without  fhew- 
which,  leave  was  given  the  defendant   to  amend  his  an-  ins  of  record  a 

i  .   .i  .  i      £]     •■  t  .  j     lufficient  realon 

swer  :  whereupon,  at  the  same  term,  he  filed  his  amend-  for  fo  do- 

ed  answer  ;  therein  charging  her  with  the  commission,;    in  a  common 

of  adultery,  during  the  coverture.  law    fult  1C  1S 

m      .i  ■  -it  ■••  .     •        prelumed   thera 

1  o  this  amended  answer,  no  replication  was  put  in,  ^as    Efficient 
and  the  cause  was  continued  until  the  September  term  caufe  forawai- 
1804  ;  at  which  term,    another  jury  was  empanneled  in  dingapewtnai, 
the  cause,  who  returned  a  verdict,    "-  That  the  defen-  ""Jl  be  Shewn.- 
dant  did   not  cruelly,  barbarously  and  inhumanly  treat 
the  complainant :"  whereupon,  the  court  dismissed  the 
complainant's  bill.     To  reverse   that  decree,  this  writ 
of  error  was  prosecuted,  and  the   plaintiff  in  error  filed 
the  following  errors,  to  wit : 

1st.. That  the  case  being  in  qhancery,  does  not  come. 
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•  P*EN"  within  the  act  authorising  a  change  of  venue,  according 
Owens.  ^°  tne  ^aw  m  sucn  case  made  and  provided.  The 
statement  in  the  petition,  does  not  warrant  a  change  : 
moreover,  the  affidavit  thereto  is  not  sufficiently  direct 
and  positive  :  therefore,  the  change  from  Wayne  tQ 
Adair  circuit  court,  was  error. 

2nd.  The  trial  being  in  chancery,  the  court  erred  in 
setting  aside  the  verdict  or  report  of  the  jury,  without 
cause  shewn. 

3rd.  The  second  trial  and  hearing  of  the  cause,  was 
erroneously  had,  when  the  cause  was  not  at  issue,  or  in 
a  state  for  trial  or  hearing. 

4th.  On  the  whole  case,  on  the  merits,  the  court  err- 
ed in  dismissing  the  bill  with  costs,  &tc-  when  the  decree 
should  have  been  for  the  complainant. 

Alien,  for  plaintiff. — :Since  the  assignment  of  these  er- 

*  •"  r>    ■  >  '  rors,  the  first  clause  of  the  first  error  assigned,  has  been 

overruled  in  a  cause,  Woods  vs.  Fayette  circuit  court,  on 

a  mandamus.*     I  will  not  argue  that  point,  nor  abandon 

it ;  the  court  can  re-consider  it. 

The  statute  authorising  a  change  of  venue  in  this 
country  is  new  («)•  But  it  may  with  propriety  be  as- 
iS&'i,  ch.  77  similated  to  the  English  statute  authorising  a  defendant 
p.  1^5.  '  to  be  held  $0  bail  by  affidavit.  Sellon's  practice,  111, 
112,  113,  shews  that  the  English  statute  does  not  re- 
quire any  particular  form  of  affidavit.  But  the  deci- 
sions under  that  statute,  require  that  the  affidavit  should 
be  as  positive  as  the  nature  of  the  case  will  admit  of. 
It  will  not  be  sufficient  by  refering  to  another  matter. 
It  must  be  so  certain,  that  if  untrue,  perjury  could  be 
assigned  on  it.  The  same  book,  114,  115,  shews  also, 
that  the  same  strictness  is  required  in  the  description  of 
the  action.  Testing  this  case  then,  by  those  rules,  it 
Will  be  found  to  be  deficient  in  every  respect.  To  have 
complied  with  the  true  spirit  of  the  statute,  the  party, 
in  his  petition,  should  have  stated  the  kind  of  action. 
He  should  have  staged  positively,  that  there  was  an  un- 
due influence,  and  his  apprehension  that  he  would  be 
prevented  from  having  a  fair  trial  by  that  undue  influ- 
ence. Or  it  should  have  stated  what  his  defence  was, 
and  that  an  odium  was  attached  to  that  defence.  The 
affidavit  should  have  been  positive  to  these  facts.  If 
|his  construction  do«£s  not  prevail,  the  discretion  which 

f  Spring  term  1806. 
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this  statute  intended  to  give  the  judge,  is   destroyed,       Owin» 
and  the  party  may  remove  his  cause  at  pleasure.  Owenj. 

In  support  of  the  second  error  assigned,  I  rely  upon 
the  case  of  3PClanahan  vs.  Respass,  &c.  (a),  to  shew  («)  Pr,  tecy 
that  when  a  court  sets  aside  a  report  of  commissioners,  325- 
under  the  occupying  claimant  law,  which  is  good  on  its 
face,  they  should  assign  a  sufficient  cause  for  so  doing, 
or  it  is  error.  So  in  chancery  causes,  all  the  proceed- 
ings and  evidence  are,  or  ought  to  be  of  record  ;  and  if 
a  step  taken  in  them,  or  a  finding  of  a  jury  be  regular, 
and  authorised  by  what  is  of  record,  it  is  error  to  set  it 
aside,  unless  a  good  reason  therefor  be  entered  oi  re- 
cord. The  evidence  in  this  cause  will  be  found  to  war- 
rant the  first  verdict  returned  in  this  suit.  If  the  court 
erred  upon  this  point,  all  the  subsequent  proceedings 
are  a  nullity.  They  cannot  make  the  complainant's 
case  the  worse.  A  suit  determined  by  this  court,  Mx* 
Neely  vs.  Oldham' 's  ex'rs.  (£),  is  full  in  point  as  to  this  ^)  Tunc  i  Sc6. 
position. 

Edwards,  Ch.  J. — I  doubt  whether  the  jury  should 
not  have  found  the  several  acts  of  mal-treatment  by  the 
husband,  and  left  the  court  to  draw  the  conclusion 
whether  it  amounted  to  cruel  treatment,  &c. 

Judge  Logan. — Another  branch  of  this  law  says, 
that  open  and  avowed  adultery,  is  a  cause  for  decreeing 
alimony.  Would  the  court  have  the  particular  acts 
found  in  that  instance  ?  I  think  not.  And  there  should 
not  be  a  difference  in  the  practice  under  the  two  branches 
of  this  law. 

Alien  proceeded. — The  jury  are,  under  this  law,  to 
determine  whether  the  husband  has  acted  so  as  to  come 
within  any  one  branch  of  it  ;  and  the  court  are  to  pro- 
nounce the  proper  decree,  if  he  has.  But  if  the  chief 
justice's  doubts  are  well  founded,  both  verdicts  are  er- 
roneous, and  the  decree  must  be  reversed. 

E?nmerson,  for  the  defendant. — The  statute  authori- 
sing a  change  of  venue,  is  a  remedial  one,  and  should 
be  liberally  construed.  The  English  statute  concern- 
ing bail,  deservedly  received  a  strict  construction  ;  be- 
cause its  provisions  went  to  deprive  individuals  of  their 
liberty.  Here,  after  a  change  of  venue,  there  is  still  a 
fair  trial ;  and  no  penalty  imposed  on  either  party. 
The  decisions  on  the  English  statute,  should,  therefore, 
be  no  guide  in  the  interpretation  of  the  one  under  con* 
sideration. 
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Owens. 


February  jotb, 


The  second  error  assigned,  cannot  be  maintained*. 
The  chancellor,  when  he  presides  over  the  trial  of  an  is* 
sue  made  up  in  a  cause  depending  before  him,  has  the 
same  power  to  order  a  new  trial,  that  the  common  law 
judge  has :  and  as  much  credit  is  due  to  his  order 
awarding  a  new  trial,  as  to  the  order  of  a  common  law 
judge — that  is,  that  it  was  done  on  sufficient  ground  ; 
unless  the  contrary  be  shewn  by  a  bill  of  exceptions. 
There  is  no  foundation  for  the  distinction  taken  by  the 
opposite  counsel  between  the  courts  of  common  law  and 
of  chancery. 

The  third  error  is  equally  untenable.  If  the  suit  was 
brought  to  trial  too  soon,  the  exception  should  have  been 
taken  below  before  trial.  It  not  having  been  then  taken, 
it  is  now  too  late. 

The  Court  delivered  an  opinion  in  writing,  which,, 
after  a  recital  of  the  case,  proceeded  : 

On  the  first  objection  contained  in  the  first  assign- 
ment of  erroi*,  it  will  be  sufficient  to  remark,  that  it  has 
been  heretofore  decided  by  this  court*  that  a  chancery 
cause  is  within  the  provisions  of  the  law  authorising  a 
change  of  venue;  and  the  court  cannot  now  discern 
any  reason  of  sufficient  weight  to  impugn  the  decision. f 

The  objections  to  the  petition  and  affidavit  thereto, 
have  produced  considerable  difficulty  :  but  the  court  is. 
strongly  impressed  that  the  objections  cannot  now  be  re- 
garded. After  the  change  of  venue  to  the  Adair  cir- 
cuit court,  the  complainant  went  on  twice  to  trial  in  that 
court,  without  making  any  objection  to  the  jurisdiction. 
After  this,  it  seems  to  this  court  the  objection  comes  too 
late  ;  and  that  it  would  be  doing  great  injustice,  to  turn 
the  parties  round,  on  an  objection  of  this  kind,  after  in- 
curring so  much  expence  and  trouble  ;  which  might 
have  been  avoided  by  making  the  objection  in  proper 
time.  The  objections  to  the  petition  and  affidavit,  are, 
in  their  nature  and  the  reason  of  the  thing,  like  a  plea  to 
the  jurisdiction  of  the  circuit  court  of  Adair:  and  the 
complainant  ought  to  have  taken  advantage  of  them  at 
her  first  appearance  in  that  court,  by  moving  the  court 
of  Adair  to  remove  the  cause  to  Wayne  ;  and  having 
failed  to  do  so,  she  has  admitted  the  jurisdiction  of  the 
court. 

*  Woods  -vs.  Fayette  circuit  court,  on  a  mandamus,  fpring  term  1S06. 
T  Sams  point  decided  in  the  cafe  of  Woods  is.  Patrick  and  wife,  fpring  terifc 
1808. 
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It  is  a  general  rule  or  principle  of  the  common  law,  Owe-ws 
that  every  order  or  proceeding  of  a  judge,  made  at  his  Oweks. 
chambers,  out  of  court,  is  subject  to  be  judged  of,  cor- 
rected, and,  if  illegal,  controled  by  the  court  into  which 
such  order  or  proceeding,  or  the  cause  in  which  it  is 
made,  is  returned.  And  although  the  act  of  assembly 
is  silent  as  to  a  suit  illegally  removed,  the  defect  is  help- 
ed by  this  rule  of  the  common  law  ;  which  comes  in  aid 
of  the  statute  ;  and  clearly  conferred  on  the  Adair  cir- 
cuit court  the  power  of  deciding  on  the  face  of  the  pro- 
ceedings, whether  the  cause  had  been  legally  removed 
into  that  court  or  not.  Many  examples  might  be  given 
establishing  the  propriety  and  necessity  of  this  power  ; 
but  one  shall  suffice.  Suppose  the  messenger  employed 
by  the  clerk,  who  is  bound  to  transmit  the  papers,  should, 
through  mistake,  carry  the  papers  to  a  different  court 
from  that  to  which  the  venue  was  changed,  and  the 
cause  should  be  there  docketed  ;  can  it  be  doubted  but 
that  that  court,  upon  application,  would  refuse  to  try  the 
cause,  and  would  remand  it  or  direct  it  to  be  sent  to  the 
proper  court. 

It  would  seem  a  very  extraordinary  exercise  of  the 
appellate  jurisdiction  of  this  court,  to  reverse  a  judg- 
ment or  decree  of  the  circuit  courts  for  irregularity  in  an 
order  made  in  the  progress  of  the  cause  by  the  judge, 
out  of  court,  which  might  have  been  corrected  in  that, 
court ;  but  which  was  not  corrected,  because  the  party 
chose  not  to  apply  for  redress.  The  exercise  of  such 
a  power  by  this  court,  would,  in  the  general,  be  highly 
inconvenient  and  mischievous. 

From  this  view  of  the  subject,  it  will  not  be  necessa- 
ry for  the  court  to  determine  whether  the  objections  to 
the  petition  and  affidavit  are  well  founded  or  not. 

This  court  is  of  opinion  the  circuit  court  erred,  for 
the  reasons  alleged  in  the  second  and  fourth  assignments 
of  error. 

This  being  a  chancery  cause,  in  which  everything 
appears  in  the  record,  the  setting  aside  the  first  finding 
of  the  jury  is  clearly  distinguishable  froni  the  granting 
a  new  trial  at  law.  There  it  is  impossible  for  this  court 
to  see  whether  the  verdict  given,  was  authorised  by  the 
evidence  submitted  to  the  jury  or  not  ;  or  whether  it 
was  consistent  with,  or  contrary  to  the  justice  of  the 
case,     And  as  the  judge  has  a  controling  power  over 
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Owens  {fae  jury,  itl  granting  a  new  trial,  for  attaining  the  ends  of 
Owens  justice,  this  court  being  wholly  uninformed  on  the  sub- 
ject, will  presume  he  has  properly  exercised  his  power* 
unless  the  contrary  appears.  But  here  the  whole  evi- 
dence which  was  before  the  jury,  appears  in  the  record* 
so  as  to  enable  this  court  to  determine  whether  the  find- 
ing of  the  jury  was  supported  by  the  proof  and  the  jus- 
tice of  the  case.  Upon  the  merits  of  the  question  we 
have  all  the  rights  he  had  j  and  therefore,  the  necessity 
of  the  case  does  not  require  us  to  presume  so  nluch  in 
his  power. 

This  court,  on  a  mature  consideration  of  the  deposi- 
tions filed  in  the  cause,  are  clearly  of  opinion  that  the 
first  finding  of  the  jury  was  fully  supported  by  the  proofs 
in  the  cause,  and  perfectly  consistent  with  the  justice  of 
the  case. 

This,  then,  being  a  chancery  cause,  in  which  every 
thing  ought,  and  does  usually  appear  in  the  record,  it 
became  the  duty  Df  the  judge,  when  setting  aside  such 
a  verdict,  to  shew,  of  record,  the  cause  for  setting  it 
aside.  Not  having  done  this,  the  proceedings  must  be 
deemed  erroneous  ;  and  consequently  the  second  trial* 
and  the  decree  of  dismission  subsequent  thereto*  must" 
be  reversed  and  set  aside. 

It  will  be  unnecessary  for  this  court  now  to  give  any 
opinion  on  the  third  error  assigned,  as  every  proceeding 
in  the  cause  subsequent  to  the  first  finding  of  the  jury* 
is  deemed  irregular  and  erroneous. 

Therefore,  it  is  considered  by  the  court,  that  the  de- 
cree aforesaid  be  reversed,  with  costs  ;  that  the  cause 
be  remanded  to  the  court  from  whence  it  came,  with  di- 
rections to  said  court  to  enter  up  a  decree  for  the  com- 
plainant on  the  first  verdict,  unless  the  defendant  shalt 
shew  some  sufficient  cause,  to  be  stated  on  the  record  by 
the  court,  for  setting  it  aside. 


February  loth,  STOCKTON  VS.   HALL. 

The  affi'n-  Opinion  of  the  Court. — On  the  12th  of  Sep'tem- 
rcentot'anobH- ber  1801,  Samuel  A.  Hall  sued  out  his  capias,  return- 
t ion  diverts  the  able  on  the  same  day  to    the  Fleming;  court  of  quarter 

obligee    of  his  •  .,  •  •         •         i       i       i         r  vl 

inrereft  in  it  &  sesslons>  then  in  session,  expressing  in  tne  body  of  the 
vefts  it  ia  tke  writ,  that  he  was  assignee  of  William  Stockton,  who  was 
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•as'signee  of  Daniel  Mullins,  in  covenant  against  George 
Stockton,  jr.     The  writ  was  endorsed  as  brought  on  a        hIiX 
covenant  for  the  delivery  of  g  40  worth  of  cattle.     The 
declaration,  after  statin?  the  covenant,  &c.  as  executed  aA""f  >ee  ;    and 

.    «      i  •»«■   ?<•  i  •      ■  ^l  tri°     payments 

by  the  defendant  to  Mulhns,  states  the  assignment  there-  m,de  by  the  0_ 
of  by  him  to  Stockton,  on  the  1st  day  of  Jurte  1801^  and  bjigor  to  the  o- 
by  him  to   the  plaintiff,  on  the  2nd  September,  in  the  blispe   .  buetbrre 

J  "     ,  tipi  ii  •  r    i_      notice  oi  the  af- 

same  year  ;  avers  that  the  defendant  had  notice  ol  the  QgnrIient   be 
assignments,onthesaidlastday;  and  assigns  the  breaches^  protefted,  it  I* 
&c.     The  covenant  bears  date  on  the  8th  dav  of  May  wron8'\i on  the 

.  ,  .  .     >  ,    ,        part  ofthe  obh- 

1801,  and  promises  to  pay,  in  three  months  after  date,  gee .  and  there. 
$  40  worth  of  cattle  to  sai-d  Mulliits,  at  Flemingsburg.  fore  fueh  debc 
The   defendant   pleaded   covenants   performed   ;    and  ls  IM* llable  r? 

<itt<i^  hmcnt     sis 

thereupon  the  parties   submitted  an  agreed  case  to  the  the  debt  of  the 

court  (in   lieu  of  a  special  verdict)  for  their  equitable  obligee,    after 

judgment;  Which  case  is,  in  substance;  that  the  cove-  the  affisnn*ent> 
JO  ,  ii  •  i  ,r  i      though     before 

nant  was  executed,  and  the  assignments   thereof  made  not,ce    thereof 

on  the  days  respectively  before  stated.     That  after  the  to  thccbiigor  j 

said  assignments,  and  before  the  issuing  of  the  writ,  as  F?vlde<i  thc  °- 

before  stated,  the  defendant  was   summoned  as   a  gar-  tice°of  the  "fl 

nishee  in  an  attachment,  by  M'Gowen  against  said  Mill-  fignment  before 

lins.     That  after  the  commencement  of  the  suit  against  he  makes  his 

the  defendant,  by  Hall,  the  court  of  quarter  sessions  of  garnifhee.  * 

Fleming,  rendei-ed  a  judgment  and  order  of  sale   in  the       if  a  court 

said  attachment  against  the  said  Stockton,  as  garnishee.;  glve  a.n  errone- 

lipon  his  being  sworn  ;*   and    thereupon  the   property  againft"/"^?- 

was  sold,  or  the  amount  of  the  judgment  was  satisfied,    nifhee,  it  will 

Upon  this  case,  the  circuit  court  of  Fleming  (after  not  _Prote&  the 
the  abolition  of  the  courts  of  quarter  sessions)  gave  lerfoas^havfSg 
judgment  for  the  plaintiff,  for  damages  and  costs.  To  a  right  to  the 
reverse  which  judgment,  this  writ  of  error  is  brought.       debt>  yh°  were 

The  errors  assigned  in  this  cause,  are  directed  rather  t^at  {^rt  ies 
against  the  reasons  given  by  the  circuit  court  for  their  The  garni- 
Judgment,  than  against  the  judgment  itself.  Although  filee> t0  Protea 
the  court  may  have  travelled  out  of  the  record  before  have  his  con- 
them,  into  the  record  of  the  proceedings  on  the  attach-  feffion,  entered 
ment,  which  did  not  belong  to  the  case  (and  has  been  at  lar8e  on  the 
improperly  certified  along  with  the  record  in  this  suit),  \fCt^e  'coatt  d*_ 
yet  this  court  will  not  therefore  reverse  the  judgment,  if  cide  erroneoufly 
it  is  substantially  correct»and  warranted  by  law«  It  is  becan  profecute 
better  to  do  right  from  wrong  inducements,  than  to  re-  writ'of  error'tri 
Verse  that  which  is  right  because  it  was  wrongfully  en-  coneft  it. 

*  For  the  proceedings  on  attachments^  fee  afts  of  1796-7,  p.    124,  §  5, 
1  Brad.  357— acts  of  i8©j,  ch,  /,  §  13,  p.  10 — acts  of  18^4, ch.  76,  p,  10^ 

w 


162  FALL  TERM,  1807. 

Stockton     gendered.     The  point  to  be  deckled  by  this  court,  is, 
Hall;       whether  or  not,  the  judgment  of  the  circuit  court  is  war- 
ranted by  the  pleadings  and  the  agreed  case. 
(a)  A<fts  of      By  our  statute  law  (a),  the  assignor  parts  with  his  in- 
— afts 'of  i  ili  Lerest  in  the  obligation  by  assignment ;  and  the  assignee 
1798,  ch.  47,  thereby  acquires  aright  in  the  obligation  assigned,  and 
p.  60,  1  Brad.  can  have  an  action  in  his  own  name  against  the  obligor, 
liable  however,  to  be  defeated  by  payment  or  other  legal 
or  equitable  extinguishment  of  the  demand,  which  may 
have  been  made  to,  or  accruing  against  the  assignor  him- 
self, before   the   obligor  had  notice  of  the  assignment. 
The  assignment  and  notice  thereof  to  the   obligor,  pre- 
cludes him  from  discharging  the  obligation  to  any  but 
the  assignee.     And   although,  in   the   intermediate  be- 
tween assignment  and  notice,  a  payment  by  the  innocent 
obligor,  would  protect  him,  yet  the  right  of  the  original 
obligee,  is  gone  by  assignment ;  and  as  to  him,  the  ac- 
ceptance of  payment  would  be  wrongful. 

By  the  assignment  on  the  first  of  June,  the  right  of 
Mullins  against  Stockton  was  gone,  although  not  vested 
in  Hall,  until  the  second  of  September.  The  statute  has 
not  prescribed  any  manner,  in  which  notice  shall  be  gi- 
ven of  an  assignment,  nor  required  any  notice  to  be  gi- 
ven ;  but  only  protects  the  equity  of  the  obligor,  accru- 
ing before  notice. 

Whether  we  view  the  case  agreed  ;  the  averment  of 
notice  in  the  declaration,  and  the  defendant's  plea  there- 
to ;  or  the  writ  itself,  as  executed  ;  the  defendant  had  an 
unequivocal  notice  of  the  assignment^  before  the  oath 
was  administered  to  him  as  a  garnishee  ;  whereby  the 
plaintiff's  right  became  complete,  unless  the  previous 
summons  against  Stockton,  in  the  attachment  against 
Mullins,  or  the  subsequent  order  of  the  court,  against 
the  garnishee,  overreaches  that  right. 
•  But  the  right  of  Mullins  against  Stockton,  to  demand 
the  contents  of  the  note,  was  gone  by  assignment ;  and 
it  cannot,  with  any  propriety ,be  said,  that  the  law  would 
permit  the  creditor  of  Mullins  to  make  a  demand,  and 
accept  on  his  account,  from  Stockton,  that  which,  if  done 
by  Mullins  himself,  Would  have  been  wrongful  and  frau^ 
dulent. 

The  garnishee  having  notice  of  the  assignment,  by 
suit  actually  commenced  against  him,  before  he  was 
sworn,  was  bound  to  make  a  disclosure  to  the  court,  as 
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well  of  the  assignment,  as  of  the  covenant  originally  gi-     Stockton 
ven  to  Mullins.  HAtt.. 

If  he  failed  to  do  so,  whereby  judgment  was  rendered 
against  him,  he  must  be  considered  as  the  willing  vic- 
tim, entitled  to  no  greater  consideration,  than  if  he  had, 
after  notice,  voluntarily  paid  to  Mullins.  But  if  he  did 
disclose  the  assignment,  and  the  court  did,  notwithstan- 
ding, enter  judgment  against  him,  such  judgment  was 
erroneous  ;  against  which,  the  garnishee  might  have 
protected  himself,  by  having  his  confession  truly  and  at 
large,  placed  of  record  ;  whereupon  he  might  have  re  ■ 
versed  the  judgment  by  writ  of  error. 

Judgment  affirmed. 


BEAUCHAMP,  adm's.  of  MUDD,  vs.  MUDD. 


February  IQib. 


BEAUCHAMP,  as  administrator  of  John  Mudd, 
brought,  in  the  court  of  quarter  sessions  of  Washington  join^/ ^j^  s 
county,  an  action  of  detinue,  for  a  negro  man  slave,  a-  into  view  the 
gainst  H.  J.  Mudd.  The  cause  was  transfered  to  the  whole  record,& 
Washington  circuit  court,  on  the  change  of  the  judicia-  ^to^th 
ry.  A  plea  of  non  detinet  was  put  in,  and  issue  taken  court  to  decide 
thereon.  Two  other  pleas  were  entered,  to  which  no  on  the  previous 
replications  were  entered.  A  fourth  plea,  in  substance  Pro'-eealni=s>  & 
as  follows,  was  entered  :  That  the  defendant  purchased  ment  agiinft 
the  slave  in  the  declaration  mentioned,  for  a  valuable  che  Party  who 
consideration,   without   notice    of  the  plaintiff's  title,  fa*^?1"," 

,  i  >  -n   •  />  lufficient  plead. 

on  the  — ■ —  day  of    ■   . . .  _ .     at  Prince-George  county,  jng. 

state  of  Maryland,  "  of Boone,  who  in  like  man-      The  ftatutea 

aer,  on  the  day  of-. at  Charles  county,  and  fand 'a„ws  of  fif- 

r  •  i  i  i        r   c*       i  •      hi      i  i         ,J  ter  ftates  cannot 

state  aforesaid,  purchased  ol  Sopnia  Mudd,  who  was  be  noticed  ju- 
seized  and  peaceably  possessed  during  the  space  of  three  dkially,  unlefs 
years  of  said  negro,  to  the  knowledge  of  the  plaintiff's  ^A^ftatement 
testator.  That  by  the  statutes  and  laws  of  Maryland,  in  a  bill  of  ex- 
actions of  detinue  must  be  prosecuted  within  three  years  fep»ons  which 
then  next  after  the  right  of  action  accrued,  That  no  ),, J"™1^^ 
right  of  action  hath  accrued  to  the  plaintiff  or  his  testa-  court,  is  as 
tor  in  the  state  of  Maryland,  within  the  space  of  three  much  a  p«t  of 
years,  nor  against  the  defendant  within  this  common-  refi°rd*  as 
wealtn,  within  five  years  nextbelore  the  commencement  corded    hirtory 

of  this  action."  of  the  proceed- 

To  this   last  plea  there  was.  a  replication,   brmcnne: lnss,; and  ls„  e" 

r  n-i  ,    r       i  n     ,  8  •    ,  qually  incontro» 

into  view  new  matter,     ihe  defendant  filed  a  special  vertibie. 
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Beauchamp,  demurrer  to  this  replication.     The    record   stated  that  | 
J'vs        '  after  argument  thereon,  the  court  were    of  opinion  that 
Mcdd.       the  replication  was  insufficient.     Immediately  succeed- 
ing this  entry,  followed  a  bill  of  exceptions,  which  stated 
leave  to  amen"2  that  alter  the  opinion  of  the  court  was   given  on  the   de- 
isvirtualiywith.  murrer,  the  plaintiff  obtained  leave  to  amend  his  repli- 
drawingthe^ea  cation,  and  tendered    an  amended   replication,  which 
amended  -°and  was  set  f°rtn  at  length  ;  but  that  the  court   refused  to 
therefore  judg-  permit  the  amended  replication  to  be   filed.     After  the 
menc  cannot  be  Dm  0f  exceptions,  followed  a  final  judgment  against  the 
Wm^whcfob.  Pontiff.     Beauchamp  brought  the  cause  hereby  writ 

tains  fuch  leave  of  error. 

ibr  its  miuffici-       jt  was  argUed  by  Talbot  for  the  plaintiff  in  error,  and* 
rule  'fhoulH  be  Wicklijfe  for  the  defendant.     On  the  next  day, 
given  foi  him       The  Court  delivered  the  following  opinion  : — The 
to  plead,  reply,  ^rst  error  assigned,  is,  that  the  court  erred  in  sustaia- 
failureto  dofoS  ing  the  defendant's  demurrer  to  the  plaintiff's  replica- 

judgmentmight  tion. 

be  entered  fcr  To  support  this  assignment,  the  plaintiff  relies  upon, 
the  insufficiency  of  the  fourth  plea  of  the  defendant, 
which  produced  the  replication  and  demurrer.  Whilst 
the  defendant  contends,  it  is  restricted  to  the  replica- 
tion. The  principle  is  correctly  settled,  that  by  demur- 
rer and  joinder  thereto,  the  whole  pleading  was  brought 
before  the  court,  for  their  inspection  and  decision  ;  and 
they  ought  to  determine  upon  the  whole  record  ;  and 
thereupon  give  judgment  according  to  the  right  of  the 
case.  Nor  can  the  parties,  in  setting  down  one  or  more 
point  or  points,  discharge  the  judges  from  their  office,  in 
respect  of  the  whole  record,  so  brought  before  them. 

In  adjudicating  upon  the  defendant's  demurrer,  then, 
the  sufficiecy  of  the  defendant's  fourth  plea,  was  neces- 
sarily involved  in  his  prayer  to  the  court  for  judgment 
in  his  favor.  And  if  his  said  plea  was  insufficient,  the 
court  ought  not  to  have  sustained  the  defendant's  de- 
murrer or  prayer  for  judgment.  The  first  assignment 
of  error,  therefore,  brings  sufficiently  before  this  court, 
the  propriety  of  the  defendant's  said  fourth  plea  ;  and 
that  it  was  no  bar  to  the  plaintiff's  action,  this  court 
have  no  hesitation  in  saying. 

[The  opinion  of  the  court  then  recited  the  said  plea,  as 
above  stated,  and  proceeded.] 

From  the  three  years  seizen  and  possession,  as  before 
spoken  of ;  the  limitation  of  actions  of  detinue  to  three 
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years  in  Maryland  :  and  the  averment  that  no  right  of   B!AUC1IAMP> 
action  hath  accrued  in   Maryland,  within  the   space  ot  w 

three  years  ;    the  plea  seems  intended  as  a  plea  of  the        Mudb. 
I   Maryland  statute  of  limitations.     Of  statutes  and  laws 
of  sister  states,  this  court  cannot  take  notice,  judicially, 
unless  they  are  pleaded. 

But  whether  a  statute  which  barred  the  remedy  in  Ma- 
ryland, would  be  a  good  plea  in  bar  of  a  right  in  Kentuc- 
ky, this  court  will  not  at  this  time  decide  ;  because,  the 
question  is  not  judicially  presented  by  the  plea  under 
consideration. 

Without  criticism  on  the  language  of  the  plea,  we 
must  say  it  does  not  contain  any  substance  whereon  the 
judgment  in  favor  of  the  defendant  can  be  pronounced. 
That  three  years  peaceable  seizen  and  possession  were 
had  in  Maryland,  is  not  averred  :  that  the  plaintiff's  ac- 
tion accrued  in  Maryland ;  or  that  it  was  the  same 
cause  of  action  in  the  declaration  supposed  ;  or  that  he 
had  any  claim  in  that  state  to  the  slave  in  question  ;  is 
not  alleged.  That  no  right  of  action  hath  accrued  in 
Maryland,  within  the  space  of  three  years,  is  no  direct 
averment  that  a  right  of  action  did  ever  exist  there. 
"  That  actions  of  detinue  must  be  prosecuted,"  in  that 
state,  within  three  years  next  after  the  right  of  action  ac- 
crued, does  not  amount  to  an  averment  that  an  action  of 
detinue  might  be  prosecuted  for  a  slave  there  ;  much 
less  to  an  averment  that  a  writ  of  replevin  de  hom'ine  re>?. 
plegiando ;  trover  and  conversion ;  or  other  remedy, 
would  not  also  be  tolerated,  even  after  three  years  ad- 
verse possession  and  seizen  with  notice.  The  expres- 
sions "  statutes  and  laws  of  Maryland,"  are  too  vague 
and  indefinite  to  answer  the  ends  of  justice,  and  the  re- 
quisitions of  a  plea. 

The  balance  of  the  plea  seems  only  to  have  been  in- 
tended to  fortify  the  limitation  by  the  statutes  and  laws 
of  Maryland,  and  as  a  substitute  (lame  indeed)  for  the 
necessary  averment,  that  the  cause  of  action  in  the  de- 
claration supposed  was  the  same  that  accrued  in  Mary- 
land ;  not  as  a  substantive  discharge  per  se  of  the  cause 
of  action  stated  in  the  declaration  ;  or  as  a  substantive 
plea  of  the  statute  of  limitations  of  this  state.  It  would  •• 
not  have  been  so  understood  by  the  plaintiff,  nor  could 
any  issue  be  joined  thereon.     The  court,  therefore,  err- 
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B«avchamp,  e(]  in  sustaining  the  defendant's  demurrer,  and  giving 
*d'r'0^MuDD' judgment  for  him  upon  the  fourth  plea. 

Mvo».  This  renders  it  useless  to  say  any  thing  of  the  second 

assignment  of  error,  as  it  regards  the  replication  offered 
to  the  fourth  plea. 

The  third  assignment  of  error  correctly  states,  that 
the  court  erred,  in  giving  final  judgment  against  the 
plaintiff,  when  the  issue  made  up  upon  the  plea  of  non 
detinet  was  untried,  and  the  other  pleas  were  not  replied 
to. 

The  court  have  certified  in  the  bill  of  exceptions, 
(which  is  enrolled  by  their  own  solemn  order,  and  which 
is  as  much  a  part  of  the  record,  as  any  other  passage  of 
the  recorded  history  of  the  proceeding  in  court),  that 
they  had  granted  leave  to  amend  the  replication  to  the 
fourth  plea,  after  they  had  sustained  the  demurrer. 
The  omission  of  the  clerk  to  state  such  leave,  over  and 
above  the  certificate  thereof,  in  the  bill  of  exceptions, 
cannot  detract  from  the  verity  of  the  statement  therein. 
The  omission  was,  at  any  rate,  but  a  clerical  mistake,  if 
to  have  inserted  it  after  the  exceptions  were  ordered  to 
be  enrolled,  would  not  have  been  unnecessary.  By  the 
leave  to  amend,  the  replication  was  virtually  withdrawn, 
and  consequently  the  demurrer  thereto. 

The  general  issue  only  remained,  which  was  to  be 
tried  by  a  jury,  and  not  by  the  court.  The  rendition  of 
judgment  in  manner  and  form  apparent  in  the  record, 
was  erroneous. 

The  com*t  ought,  as  to  the  second,  third  and  fourth, 
pleas,  to  have  caused  issues,  either  of  law  or  fact,  to  have 
been  joined  ;  or  a  judgment  by  default  against  the 
plaintiff  or  defendant,  to  have  been  taken,  before  they 
would  have  given  judgment  thereon.  If  the  plaintiff  re- 
fused to  reply,  after  a.  rule  given,  the  defendant  might 
have  signed  judgment  for  that  cause.  If  replication 
was  put  in,  the  defendant  might  have  rejoined  or  de- 
murred. If  he  would  not,  after  a  rule  made  upon  him 
to  do  so,  the  plaintiff  might  have  taken  judgment  and  a 
writ  of  inquiry  for  that  reason. 

Judgment  reversed  ;  cause  remanded  to  be  tried  on 
the  general  issue,  and  such  other  issues  as  may  be  made 
up,  whether  of  law  or  fact,  not  inconsistent  with  thia 
opinion. 
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M'KINLEY  vs.  SMITH. 

AN  action  was  commenced  by  M'Kinley  against  it  Is  a  general 
Smith,  in  Henry  circuit  court,  for  slander.  On  the  tri-  ^  ^Lld^Vl 
al,  a  verdict  was  given  for  the  defendant.  The  plaintiff  g00d  caufs  of 
moved  for  a  new  trial,  because  one  of  the  jurors,  before  challenge  to  a 
the  trial,  and  on  the  day  it  was  had,  was  heard  to  say,  *™°^  £  6{f™~ 
"The  plaintiff  ought  not  to  have  a  verdict  ;  and  that  if"  would  be  caufe 
he  was  on  the  jury,  he  would  find  against  him  ;"  and  for  granting  a 
that  he,  the  plaintiff,  did  not  know  of  this  declaration  wJUSSdlilS 
the  juror,  before  the  jurv  retired  to  consider  of  their  ver-  after  verdict. 
diet.  Evidence  was  offered  of  these  facts.  The  court  if  >t  be  dif- 
refused  to  hear  the  evidence,  being  of  opinion,  that  if  v°^[^d  but  too 
they  were  proven,  they  would  not  be  sufficient  to  set  i„le  fo/the  par- 
aside  the  verdict ;  and  overruled  the  motion.  M'Kin-  ty  toavaUhim- 
Iey  prosecuted  a  writ  of  error.  >    _  ihaii  °have\he 

Blair,  attorney-general,  for  the  plaintiff. — Whatever  fame  advantage 
is  a  good  ground  of   challenge  to  a  juror,  is  a  good°f'tas  if  dif* 
ground  for  a  new  trial,  if  the  fact  were  not  known  to  the  ™'^    * ter 
party  until  after  the  verdict — Cowper  116,  5  Bac.  ab. 
(old  Ed.)  245  (a),  2  Bur.  863.     In  this   instance,  the  January  ioth* 
fact  was  not  known  until  it  was  too  late  for  us  to  avail     ,  ,  Gwj,  ed 
ourselves  of  the  knowledge  of  it.     We  are  in  the  same  of  Bacon,  6  vol. 
situation  as  if  we  had  not  known  it  until  after  verdict.      66l>    7  Mo(J' 

Allen,  for  the  defendant. — The  rule  contended  for  by  54" 
the  attorneyrgeneral,  is  certainly  not  as  broad  as  he  lays 
it  down  (F).     Some  cases  may  be  found,  where  a  new      (*)   6   Bac- 
trial  has  been  granted,  because  of  the  discovery  of  a  fact  jVent'Vo  Sty* 
that  would  have  been  a  cause  of  challenge.     The  case  of  ioo,  129. 
Duncan  vs.  Finnyhorn  and  xvife,  in  this   court,   spring 
term  1803, Pr.dee.  309,  shews  that  the  ruleis  not  universal. 
The  declaration  of  the  juror,  was  such  as  might  have 
been  made  by  half  the  people  in  the  court-yard,  without 
any  real  prejudice  against  the  plaintiff ;  and  if  the  juror 
were  not  prejudiced  against  him,  there  can  be   no  pre- 
tence for  granting  a  new  trial.     In  actions  of  slander,  it 
is  not  unusual  to  hear  of  the   neighbors  expressing  opi- 
nions on  the  case,  without  their  taking  sides  in  the  con- 
troversy ;  and  when  they  would  in  fact  be  the  men  best 
qualified  to  do  impartial  justice  between  the  parties. 

This  is,  therefore,  a  case  in  which  the  inferior  court 
acted  properly  in  refusing  a  new  trial. 

The  Court,  after  stating  the  motion  for  a  new  trial,  February  iot6. 
and  the  grounds  thereof,  delivered  the  following  opi- 
nion ; 
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M'ICinley  This  would  certainly  have  been  a  good  cause  of  chai- 
Smithi  lenge,  if  it  had  been  discovered  in  time.  It  seems  td 
be  laid  down  in  the  books  as  a  general  rule,  that  whate- 
ver would  be  a  good  cause  of  challenge,  if  discovered  in 
time,  will  be  cause  for  granting  a  new  trial,  if  not 
disroverecl  before  verdict. 

This  court  are  aware  there  are  exceptions  to  this  rule ; 
but  they  cannot  suppose  that  an   exception   would  be 
made  to  the  general  rule,  in  any  case  where  the  objec- 
tion or  cause  of  challenge  is  founded  upon  direct  parti- 
ality in  the  jurors,or  any  of  them, as  in  the  present  case  (<?). 
(a)  6  Bac.  It    is    true    the    objection   in   this   case  was   diseover- 
(Gwii.  erf.)      e(j  before  the  verdict,  but  after  the  jury  retired  to  con- 
668,  Salk.64?.     .,  A:' a     ■  r  t>  i  .l       •  r* 

J  siderol  their  verdict.     15 y  our  law,  the  jury,  alter  re- 
tiring to  consider  of  their  verdict,  is  beyond  the  control 
of  the  parties.*     Nor  could  the  plaintiff  have  suffer- 
ed a  nonsuit,  to  have  avoided  the   effect  of  partiality  in 
(b)  AGs  of  the  jury  (b).     There  cannot,  therefore,  be  any  difference 
1796-7,  p.  25,  in  principle,  between  this  case  and   the   case  whcire  the 
liJ.'  *     "  "  °bjection  is  discovered  after  verdict. 

Judgment  reversed,  with 'costs;  cause  remanded,  and 
court  below  to  grant  plaintiff  a  new  trial,  on  his  paying 
the  costs  of  the  former  trial. 

*  This  esprefiion  mutt  be  underftood  "  beyond  the  control  of  either  pa  rty." 


February  j\W.  TRIGG    VS.    SHIELDS. 

Objections  to  The  defendant  in  error,  brought  an  action  on  the  case^ 
fetting  afide  an  against  the  plaintiff  in  error,  in  the  court  of  quarter  ses- 
ilnce  "on  ^the  s'ons  °f  Barren  county.  In  his  declaration,  he  com- 
motion of  one  plained,  in  substance,  that  he  had  put  into  the  hands  of 
party,  are  wav.  Trigg,  then  sheriff  of  Barren  county,  a  writ  against 
Jarty  tefajjfk!  Timothy  Mershon,  requiring  bail ;  that  Trigg,  on  the 
court  and  not  execution  of  said  writ,  accepted  Job  Towbridge  as  bail, 
excepting  to  the  but  failed  to  return  on  the  writ,  that  he  had  executed  ity 
tourt™  °    '  e  anc*  ta^en  security,  and  return  a  copy  of  the  bail   bond  ; 

Afteradeci-  or  to  make  any  return  whatever,  on  the  said  writ,  or  to 
fior.  overruling  the  same  ;  by  reason  of  which  omission,  the  court  dis- 
the^art'yTbtai'n  cnarged  Towbridge  (on  his  motion)  from  his  underta- 
leave,  &  with-  king  as  bail  ;  that  he,  Shields,,  issued  an  alias,  and  pro- 
<iraw  his  de-  sccuted  his  suit  to  judgment  against  Mershon,  but  lost 
r»er?V*4S  lhe  debt  bY the  discharge  of  the  bail, 
fedes  the  de-      After  the  suit  was  brought  oU  the  issue  docket,  it  was 
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revered.  At  a  subsequent  term,  the  order  of  reference  Trigg 
was,  on  the  motion  "of  the  plaintiff,  set  aside.  The  de-  Shields, 
fendant  immediately  put  in  a  special  demurrer  to  the  de- 
claration, to  which  there  was  a  joinder.  On  argument,  "J£"r'^d  de" 
the  court  overruled  the  demurrer.  The  defendant  ex-  as  COmpieteiyas 
cepted  to  that  opinion,  and  then  obtained  leave  to  with-  if  the  demurrer 
draw  his  demurrer;  which  he  accordingly  did,  and  put  had^  never  keen 
in  the  plea  of  not  guilty  ;  on  which  issue  was  taken,  and  The  return  of 
a  verdict  and  judgment  for  the  plaintiff.  Trigg,  the  de-  the  Iheriff  to  a 
fendant  below,  sued  out  a  writ  of  error  to  reverse  this  wri.t>    is    th?c 

.     ,  , |         .  ,  .«_     r  n  »  .  which  authon- 

judgment,  and  assigned  the  following  errors  :        _  fa  the  plaintiff 

1st.  The  court  below  ought  not  to  have  set  aside  the  to  proceed  to 

order  of  reference.  judgment    »- 

2nd.  They  erred  in  overruling  the  defendant's  de-  fea^ant'  eCoU 

murrer.  literal    or  pre- 

3rd.  It  appears  from  the  defendant's  own  shewing,  in  fomptive   e»i- 
his  declaration,  that  the  court  erred  in  discharging  the  ecutionwillno« 
appearance  bail,  taken  in  the  suit  Shields  vs.  Mershon,  do. 
and  consequently,  that  there  is  no  cause  of  action  against 
Trigg.  .  .     .     .  k 

The  Court  delivered  in  their  decision  as  follows : — 
The  first  and  second  errors  may  be  considered  together. 
It  appears  in  the  record  that  an  order  of  reference  had 
been  made  ;  that  at  a  subsequent  term  it  was,  on  the 
motion  of  the  plaintiff's  attorney,  set  aside,  without  ob- 
j  ection  on  the  part  of  the  defendant,  who  was  in  courts 
and  immediately  thereafter,  on  the  record,  put  in  a  de- 
murrer to  the  declaration.  The  demurrer  was  joined, 
argued,  and  overruled  by  the  court.  The  defendant 
moved  for  and  obtained  leave  to  withdraw  his  demur- 
rer, and  pleaded  not  guilty  ;  on  which  issue  was  join- 
ed, and  the  verdict  of  a  jury  rendered,  on  which  the 
judgment  of  the  court  was  pronounced. 

After  this,  it  is  certainly  too  late  to  object,  either  to 
the  setting  aside  the  order  of  reference,  or  to  the  judg- 
ment on  the  demurrer. 

The  defendant  having  withdrawn  the  demurrer,  and 
having  gone  to  trial  on  the  plea  of  not  guilty,  superseded 
the  judgment  on  the  demurrer,  as  completely  as  if  the 
demurrer  had  never  been  filed,  nor  an  opinion  given 
thereon. 

And  the  party  should  be  considered  as  having  waiv- 
ed the  objection  to  the  order  of  reference,  unless  he  had 
excepted  to  the  opinion  of  the  court  setting  it  aside. 

X 
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Tbigg  The  premises  assumed  in  the  third  assignment  of  er- 

SHiEiDs  ror>  cannot  ^e  admitted  ;  but  if  admitted,  the  conclusion 
does  not  follow.  The  complaints  stated  against  the  she- 
riff, by  the  declartion,  are,  first,  that  contrary  to  the 
duties  of  his  office,  he  neglected  to  make  return  of  the 
security,  and  a  copy  of  the  bail  bond  which  he  had  ac- 
tually taken,  on  executing  the  process.  Secondly,  that 
he  neglected  altogether,  to  make  any  return  whatever, 
on  the  said  writ,  or  to  the  same.  The  discharge  of 
Towbridge  (on  his  motion)  from  his  undertaking  as  ap- 
pearance bail,  the  alias  capias,  and  eventual  loss  of  the 
plaintiff's  demand  against  Mershon,  are  stated  as  the 
consequences  flowing  from  the  neglect  of  the  sheriff, 
and  in  aggravation  of  the  damages. 

The  neglect  to  make  return  of  the  process,  and  of  the 
execution  thereof  on  the  defendant,  Mershon,  was,  of 
itself,  one  substantive  cause  of  action.  The  failure  to 
return  the  name  of  the  bail  and  copy  of  the  bail  bond, 
was  another.  Putting  the  writ  into  the  office  without 
his  official  certificate  of  what  had  been  done  thereby,  was 
no  return  thereof,  in  compliance  with  his  duty. 

The  official  notification,  as  well  of  the  execution  of 
process  as  of  the  name  of  the  bail  returned  by  the  proper 
officer,  who  acts  upon  oath,  constitutes  the  authority  of 
the  plaintiff  to  ask,  and  of  the  court  to  award  judgment 
against  the  defendant  and  bail,  in  each  individual  case  ; 
and  is  one  of  the  safeguards  of  the  citizen  against  sur- 
reptitious judgments,  which  ought  not  to  be  dispensed 
with.*     Presumptive  evidence  will  not  do. 

That  the  officer  had  the  writ ;  that  he  was  seen  after- 
wards in  conversation  with  the  defendant ;  and  a  bail 
bond  in  the  office  with  the  writ,  after  the  return  day 
thereof ;  would  furnish  strong  presumption  that  the  offi- 
cer had  performed  his  duty  :  and  yet  he  might  have 
omitted  to  serve  the  process  ;  and  to  excuse  his  negli- 
gence, have  put  in  a  colourable  bail  bond,  which  he  dare 
not  assert  upon  his  oath  of  office  was  executed  by  the 
persons  named  therein  as  obligors. 

The  certificate  of  the  officer  is  necessarv  to  connect  the 
bail  and  his  bond  with  the  writ,  and  the  writ  With  the 

*  In  the  cafe  of  Brittenham  -vs.  Cummins,  fall  term  1809,  it  was  decided  that 
an  endorfemem  purporting  to  be  the  acknowledgment  of  the  defendant  of  the 
fcrvice  of  the  fummons,  was  not  fufficient  Co  authorife  a  judgment  in  a  cafe 
on  petition  and  fummons. 
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service  thereof  on   the  defendant.      Without  this  con-.       Trigg 
nection,  therefore,  the  court  would  not  have  been  war-      Shields. 
ranted  in  giving  judgment  against  the  defendant  in  this 
particular  case,  or  against  Towbridge,  the  bail.     And  if 
the  plaintiff  had  taken  judgment  against  either  by  de- 
fault, the  judgment  would  have  been  erroneous. 

The  sheriff  might  have  moved  in  due  time  for  leave 
to  make  his  return  on  the  writ,  and  thereby  have  ena- 
bled the  plaintiff  to  proceed.  But  this  does  not  appear 
on  the  record  to  have  been  done.  Whether  the  bail  of- 
ficiously interfered,  or  the  corrective  arm  of  the  court 
was  interposed,  without  the  request  of  any  of  the  per- 
sons concerned,  is  immaterial ;  the  neglect  of  the  sher 
riff  was  the  same — the  damage  to  the  plaintiff  was  the 
same. Judgment  affirmed. 

Clay,  for  the  plaintiff — Wickliffe,  for  the  defendant. 


COLEMAN  vs.  HARRISON  CIRCUIT  COURT. 

COLEMAN  filed  his  bill  in  chancery,  in  said  court,    After  the  firft 
against  Holeman  and   others.     Before  the  suit  was  set  termfucceeding 
for  hearing,  the  clerk,  through  mistake,  entered  on  the  0faCau£eonthe 
rules  "  Dismissed  by  order  of  the   complainant."'    The  rules,  the  par- 
cause  was  not  entered  on  the  court  docket,  at  the  sue-  ties  are  out  °f 
ceeding  term,  amongst  the  office  judgments,  as  an  office  ^°"r  be™  heard" 
dismission.     At  the  second  term  after  the  dismission,  the  though  to  cor- 
complainant  moved  to  set  aside  the  entry  of  dismission,  rt&  a  mlftike- 
and  reinstate  the  cause  ;     and  offered   affidavits  of  the  caldweli^awto 
entry  being  made  by  the  clerk  by  mistake,  and  that  the  63. 
complainant  and  his  counsel  were,  ignorant  of  it  until 
that  term.     That  court  overruled  the  motion  ;  being  of 
opinion  that  the  motion  came  to  late.     Exceptions  were 
taken  to  the  court's  opinion  ;  a  copy  of  which  exceptions 
being  produced  to  this  court,  a  motion  was  made  for  a 
mandamus  to  compel  that  court  to  reinstate  the  cause. 

Talbotf  or  the  plaintiff. — Whenever  the  inferior  tribunal  jfaS«"£P  "^ 
refuse  to  act  on  a  subject  proper  for  their  decision,  or . 
have  no  discretion  in  the  act  to  be  done,  a  mandamus 
will  lie.     Here  there   is   no  contest  as  to  the  matter  of 
fact.     The   inferior   court  have   refused  to  correct  the 
mistake  of  their  clerk,  and  therefore  this  court  will  com-     (a)  Afts  a,f 
pel  them  to   do   it.     The    act   of  assembly  (a),  will  be  l79£~7'  p'  24'. 
found  to  declare  final,  those  office  judgments  only  which  2Z^  '  * 
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Coliman  arc  entered  in  actions  of  debt  "  founded  on  a  specialty, 
Harrko'ncir-  mu<  or  note  in  writing,  ascertaining  the  demand;"  but 
cuit  cowrt,  does  not  extend  to  office  dismissions.  Were  office  dis- 
missions placed  upon  the  footing  of  office  judgments, 
they  should,  to  give  them  validity,  be  docketed  with 
the  office  judgments,  and  entered  as  the  judgment  of  the 
court  in  term  time.  This  has  not  been  done  in  this  in- 
stance. 

The  Court,   after  having  taken  time,  overruled  the 

motion  ;  being  of  opinion  that  after  the  first  term  suc- 
Fcbruary  nth.  ,•        .,  °  r  ,  ,         ,  .  , 

ceedmg  the  entry  on  the  rules,  the  parties  were  complete- 
ly out  of  court,  and  could  not  be  regularly  brought  into 
court  again  but  by  process  ;  and  that  therefore  the  infe- 
rior court  acted  correctly  in  overruling  the  motion  to  re- 
instate the  cause.* 

*  The  fame  point  was  decided  in  the  cafe  of  Cravens  vs.  Broadnax,  fpring 
term  1808. 

In  the  cafes  of  Penn's  adirfx.  vs.  Emwerfon,  fall  term  1803,  Pr,  dec.  346 — 
Fryer  vs  Reddick,  fall  term  1805— and  Reed  vs.  Hatcher,  fpring  term  1809, 
it  was  decided  that  after  the  term  had  expired  at  which  a  judgment  was  enter- 
ed, it  could  not  be  reverfed  or  altered  by  the  court  below. 


BARNETT  and  HUTCHESON  vs.   WARREN 

February  utb.  CIRCUIT    COURT. 

AT  the  last  term  a  motion  was  made  to  the  court  for 
In    uits  by     mandamus  against  Warren  circuit  court,   on  the  case 

non-refidents,  ,  °  ah       •      r  r   1 

the  bond  for  stated  below,  and  argued  by  Allen  in  tavor  of  the  motion, 
cofts  fhouidre-  Time  was  then  taken  for  its  consideration ;  and  on  this 
S'J  fb.e  *u  day  the  following 

ven  to  the  de-        J  °  ..  . 

fendant  in  the  Opinion  of  the  Court  was  delivered : — In  this  case 
adlion,  it  appears  that  Ebenezar  Titus,   a  non-resident,  com- 

fecur^thec'ft*  menced  a  suit  in  chancery  against  the  plaintiffs  in  this 
which  the  de-  motion,  in  the  Green  circuit  court ;  which  suit  has  been 
fendant  may  removed  by  change  of  venue,  to  Warren  circuit.  That 
demand*18 ft  1°  attne  commencement  of  the  suit,  John  Emmerson  lodg* 
defective.         ed  in  the  clerk's  office  the  following  bond  for  costs : 

If  executed  «  Know  all  men  by  these  presents,  that  I,  John  Era- 
curhy6  without  merson>  am  held  and  firmly  bound  unto  James  Allin, 
the  plaintiff  in  the  sheriff,  or  other  officer  of  Green  circuit  court,  in  the 
th 

fuffi 


e  fuit,  it  i«  penal  sum  of  50/.  current  money  ;  for  the  true  payment 


Ifafufficient  whereof  to  be  made  to  the  said  officers,  he  binds  himself, 
fcond  benotgi.  his  heirs,  &c.  firmly  by  these  presents — Sealed  with  my 
ven,  the  fuit  seal,  and  dated  this  27th  day  of  January  1807.     The 
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condition  is  such,  that  whereas  Ebenezar  Titus,  a  resi-  Barnett,&c, 
dent  of  another  state,  hath  instituted  a  suit  in  chancery  Warri*  eiR. 
against  John  Hutcheson  and  Andrew  Barnett  in  said  cuit  court. 
court :  now  if  the  said  John  Emmerson  shall  pay  all 
costs  which  shall  accrue  in  said  suit,  which  the  said  Ti-  led  on  motjOIU~ 
tus  would  be  liable  to  pay,  from  law  and  the  judgment  of  But  if  before 
the  court ;    then  this  obligation  to  be  void,  else  to  re-  u  bLe  d'fmi(^d, 

-  „  r  °  7  a    bond  condi- 

main  in  lull  force.  tioned   t0  pay 

(Signed)  "  John  Emmerson,  (l.  s.)      the  cofts  which 

« Teste— James  Allin."  whichmT'tf 

That  while  the  suit  was  pending  in  the  Green  circuit  crue  be^Ive^ 

court,  Barnett  objected  to  the  bond,  as  insufficient  ;  and  it  is  fufficient. 

moved  to  quash  and  set  it  aside,  because  the  penalty  of     If  the  deafi- 

it  was  given  to  the  clerk  and  other  officers  of  the  court  would   deprive 

only,  and  not  to  Barnett  and  Hutcheson  also  ;  and  be-  a   party  of  a 

cause  it  was  onlv  executed  bv  Emmerson,   and   not  bv  right fecured by 

Titus,  the  plaintiff.     These  objections  were   overruled  be  n'0  other  re_ 

by  the  court,  and  the  bond  held  good  :  to   which  opi-  medy  provided 

nion,  a  bill  of  exceptions  was  taken,  which  is  the   foun-  b/  law>  *  ^w- 

,     .  r    i  •  •  damus  will  lie. 

dation  ot  this  motion. 

Upon  mature  consideration  of  the  act  of  assembly, 
passed  in  the  year  1796  [a),  on  this  subject,  this  court  (a)  A€ts  of 
is  of  opinion,  that  from  the  sound  construction  of  the  act,  ?726"7>  p„ *9' 
and  from  the  reason  of  the  case,  the  bond  is  insufficient  |  ' 
for  the  first  cause  alleged.  The  defendants  in  the  suit 
are  in  no  way  made  parties  to  the  bond  ;  nor  is  it  ex- 
pressed, either  in  the  penalty  or  the  condition,  to  be  for 
their  use,  as  well  as  the  officers  of  the  court.  They  could 
not,  therefore,  in  a  court  of  law,  which  is  governed  by 
rigid  rules,  sue  and  recover  on  this  bond,  the  costs  that 
might  be  adjudged  them  against  the  complainant.  The 
bond  ought  to  have  been  executed  to  the  defendants  in 
the  suit,  and  ought  regularly  to  have  been  conditioned, 
as  well  for  the  payment  of  their  costs,  as  the  costs  of  the 
officers  of  the  court.  The  defendants  in  the  suit,  for  this 
cause,  had  arighttohave  thebond  quashedand  set  aside. 

On  the  second  point,  the  court  is  of  opinion  that  giv-  See  anonymous, 
ing  the  act  of  assembly  a  reasonable  construction,  it  was  anU  I49' 
not  necessary  the  bond  should  be  executed  by  the  com- 
plainant ;  for  he  would  have  been  no  farther  bound  there- 
by for  the  costs,  than  by  the  judgment  of  the  court. 
And  it  would  be  highly  inconvenient  to  require  the 
principal  in  all  cases  to  execute  the  bond,  when  no  va- 
luable purpose  could  be  answered  thereby. 
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Barnett,&c.      rfhe  truc  spirit  of  the  law  requiring  security,  is  fulfil* 
WarrTn  cir-  W  t>.v  l'lc  hond  being  executed  by  the    (resident)  sccu- 
cuit  court,  rity  alone. 

The  object  of  the  legislature  was  to  furnish  the  resi- 
dent defendant  with  a  proper  security  for  the  costs  of  a 
suit  brought  against  him  by  a  non-resident,  in  the  inci- 
pient stage  of  the  case,  before  the  costs  are  incurred. 
And  this  intention  ought  to  be  carried  into  effect  spe- 
cifically ;  otherwise  the  defendant  would  be  without  re- 
medy, whether  he  was  successful  or  unsuccessful  in  the 
suit. 

If  successful,  he  could  not,  because  the  court  below 
had  denied  him  a  collatteral  or  intermediate  right,  re- 
verse the  final  judgment,  rendered  in  his  own  favor,  by 
appeal  or  writ  of  error.  And  though,  if  unsuccessful, 
he  might  possibly  reverse  the  judgment  for  this  colla- 
teral intermediate  error,  in  the  incipient  stage  of  the 
cause,  yet  such  reversal  would  not  give  him  relief  as  to 
the  security  for  costs ;  for  he  would  still  be  without  se- 
curity for  either  those  incurred  in  {he  original  or  appel- 
late court. 

The  circuit  court  having  by  their  erroneous  decision 
in  this  case,  deprived  a  party  of  a  right  secured  to  him 
by  a  positive  act  of  the  legislature,  for  which  the  law 
has  furnished  him  with  no  other  remedy,  this  court  is 
of  opinion  that  a  mandamus  is  the  proper  remedy. 

But  as  the  suit  has  been  removed  to  Warren  circuit 
court,  although  the  rights  of  the  parties  ought  not  to  be 
materially  changed  thereby,  yet  as  the  judges  of  that 
court  have  not  themselves  refused  to  do  right,  a  peremp- 
tory mandamus  ought  not  to  go  in  the  first  instance  ;  for 
it  may  be,  that  a  good  bond  for  costs  may  have  been  gi- 
ven since  the  removal  of  the  cause  to  Warren  circuit ;  or. 
a  motion  may  have  been  made  in  that  court,  and  the 
bond  quashed  ;  or  that  the  party  might  now  offer  a  suf- 
ficient bond,  securing  costs  which  heretofore  have  ac- 
crued, and  which  may  hereafter  accrue. 

Mandamus  awarded,  commanding  Warren  circuit 
court  to  quash  the  said  bond  for  costs,  and  dismiss  the 
complainant's  suit,  for  want  of  security  for  costs,  or  shew 
cause  why  they  have  not  dismissed  the  said  suit.*' 

*  See  Whttltn  5?  Co.  W.  Kirt!ey,fofi. 
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TARDEVEAU  and  INNES  vs.  SMITH'S  ex'r. 

THIS  was   a   suit  brought  in  the   Danville  district     a  contrail, 
court  by  Smith's  executor  against  the  firm  of  Tardeveau,  to  be  u  furious, 
brothers,  and  Innes,  their  security.     It  was  founded  on  ™f  be^lendl 
a  bond,  with  a  penalty  in  the  usual  form,  dated  the  29th  i„gand  borrow- 
May  1788,  and  conditioned  as  follows  :    "  Whereas  the  l"g-  . 
above  bound  Tardeveau,   brothers,    are  indebted  to  the  der^j e  f°n"n" 
said  James  Smith,  two  likely  negroes  between  the  age  of  fhift  or'contrl- 
fifteen  years  and  twenty-five,  to  be  sound  and   healthy ;  vance  will  ena- 
which  said  negroes  ought  to  have  been  delivered  in  the  toe  gy^g8"1^* 
month  of  January  last  past  ;    but  from  some  circumstan-  iaw. 
ces,  it  hath  been  inconvenient  for  said  Tardeveau,  bro-      B"t   if  the 
thers,  to  pay  the  said  negroes,  and  the  said  James  Smith  ai°m"ot  ^re" 
being  willing  to  wait  until  the  29th  May  1791,   on  re-  borrowing    or 
ceivinga  reasonable  hire  for  said  negroes.     Now  if  the  lending,  it  can. 
said  Tardeveau,  brothers,  shall  well  and  truly  pay    or  w°[ni„  ^"1 
cause  to  be  paid  to   the   said  James  Smith,  his  heirs  or  tute. 
assigns,  two  likely  negro  male  slaves,  sound  and  healthy,      In  a  contract 
between  the  age  of  fifteen  and  twenty-five  years,  on  or  oTpro^ert    th 
before  the  29th  May  1791  ;    and  also  the  sum   of  12/.  parties  may' fti- 
per  annum  for  each  of  said  slaves,  to  commence  from  the  Pul*te  the  da- 
first  of  January  last  past,  until  the  said  slaves   shall  be  j^fe"  of  f*^ 
paid  to  the    said  James    Smith,   as  a  compensation  for  lure,   and   the 
their  services,  until   paid,  then  the  above   obligation  to  cou,t  arid  jury 
be  void,"  &c  "  TrbTd   by 

r\       i  ■    r     4  i  i       x  •         i  tno'e  images, 

Un  the  trial  of  the  cause,  in  the  .Lincoln  circuit  court,  thus  afcenain- 
to  which  court  it  was  transferred  on  the  change  of  the  ed>  though  it 
judiciary,  the  defendants  moved  the  court  to  instruct  the  **"£*  lJ* al '" " 
jury,  "That  the  hire  of  the  negroes  specified  in  the  wri-  value  of  the 
ting  obligatory,  on  which  the  suit  was  founded,  was  usu-  property  which 
rious,  and  as  such  not  recoverable  :  and  that  it  would  be  j^*  ay  haVe 
proper  to  find  legal  interest  on  the  value  of  the  negroes, 
as  it  would  otherwise  be  a  greater  compensation  than  the 
law  contemplated." 

This  motion  was  overruled  by  the  court ;  and  judg- 
ment being  given  for  the  plaintiff,  the  defendants  appeal- 
ed. The  errors  assigned  in  the  cause,  went  only  to 
question  the  propriety  and  legality  of  the  opinion  of  the 
court,  in  overruling  the  aforesaid  motion. 

Alien,  for  the  appellants — It  is  the  duty  of  the  court 
to  instruct  the  jury  whenever  it  is  asked  for,  unless  the 
instruction  desired  be  not  law — 2  Wash.  272. 

The  proper  criterion  for  damages,  is  the  value  of  the 
property,  when  it  should  be  paid,  and  interest  from  the 
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Tardive^    time  tJie    cause  of  action   accrued — Pope  vs.  Campbell^ 
c"  w  in  this  court  (a),  where  the  contract  was  for  young  ne- 

Smith's   ex'r.  groes — 2  Bur.  1011,  a  contract  for  stocks— 1  Stra.  406 — i 
8  Term  Rep.  162,  1  Wash.  3. 
{")    nte  31-       ^n  agreement  between  the  parties,  to  set  the  hire  of  a 
negro  against  interest  of  money,  is  usurious  and  void,  as   ! 
respects  that  part  of  the  contract— -Reed  vs.  Lansdale,  | 
lb)  Anteb.    m  tn*s  court  (p).     This   is   an  attempt  to  do  the  same 
thing*     The  act  of  assembly  is  designed  to  guard  against 
imposition.     It  expressly  mentions  the  cases  cf  forbear- 
(c)  Afts  of  ance  (c)*     This  bond,  on  the  face  of  it,  is  for  forbear- 
i  fef,  1798,  ch.  ance.     The  right  to  receive  hire   for  a  slave,  is  on  ac- 
75r  ^1'  P  7^'  count  °^  tne  ris'c  tne  owner  runs,  of  the  life  of  his  slave. 
*    5"       It  is  the  same  principle,   which  authorises  a  man,  on  a 
money  contract,  to  take  more  than  legal  interest  where 
the  principal  was  at  risk.     Here,  the  title  to  the  negroes 
remaining  in  the  Tardeveaus  ;  they  risked  the  lives  of 
the  negroes  ;  Smith  risked  nothing.     It  is  therefore  ille- 
gal and  unconscientious,  for  him  to  receive   the  com- 
pensation for  the   risk   run   by  his    debtor.     It  is  true, 
that  the  contract  expresses  that  it  is  for  hire,  but  the  fact 
is  apparent,  that  it  is  for  forbearance.     There  can  be  no 
hiring,  where  the  party  pretending  to  hire  out,  has  no  ti- 
tle to  the  property,  and  can  run  no  risk  of  its  life. 

If  the  contrary  doctrine  be  maintained,  how  would 
you  settle  partial  payments  ?  By  the  common  law,  par- 
tial payment  went  first  to   sink  the  principal,  and  then 

(d)  But  fee  tne  interest  (d).  It  is  altered  by  our  statute  (e).  In  case 
"Wythe'  i47,&c  Part  of  the  principal  was  discharged,  would  you  calculate 

(e)  Afts  of  interest  on  the  residue,  or  apportion  the  hire  ?  The  in- 
1799,  ch.  17,  convenience  and  uncertainty  that  would  result  from  at- 
^  l*        *        tempting  to  apportion  the  hire,  will  shew  that  it  ought 

not  to  be  allowed. 

Talbot,  for  the  appellee. — The  statute  against  usury, 
was  intended  to  guard  against  frauds  in  loans,  and  not  to 
restrain  men  in  making  real  and  bona  jide  contracts, 
which  are  not  for  loans,  nor  intended  to  cover  a  lending. 
For  the  true  exposition  of  the  statutes  against  usury,  I 
refer  to  5  Bac.  (old  Ed.),  406  to  410,  title,  Usury,  letters 
B.  C. — Cowp.  115,  which  fully  support  the  position  I  have 
taken. 

This  is  a  real  contract,  and  a  stated  compensation  for 
the  breach  of  that  contract ;  and  is  intended  to  place  the 
party  in  the  situation  he  would  have  been  in,  if  the  fai- 
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lure  to  pay  had  not  taken  place.     A  jury  should  in  all  TARtiEVEAtf, 
cases  give  such  damages  as  in  conscience  will  remune-        '  wl> 
rate  the  plaintiff  for  the  failure  of  the  defendant  to  per-  Smith's  e%'r. 
form  his  contract. 

If  there  be  a  failure  to  transfer  profitable  property* 
more  than  six  per  cent,  should  be  given  ;  if  unprofitable* 
less.  This  is  an  attempt  to  restrain  a  man  from  ma- 
king a  contract  which  is  fair  in  itself,  and  equitable  in 
its  application;  In  the  case  of  Talbot  vs.  Buford,  which 
was  in  two  several  shapes  before  this  court,  some  years 
since  ;  and  whi-eh  was  as  obstinately  defended  as  any  suit 
ever  was  in  this  country  ;  there  was  a  clause  in  the  con- 
tract similar  to  the  one  now  in  question  ;  and  under 
which,  several  hundred  pounds  were  eventually  reco- 
vered. It  is  true,  the  point  now  in  question,  was  not 
made  in  that  cause  ;  but  if  it  had  been  thought  a  tena- 
ble point,  it  would  not  have  escaped  the  attention  of 
those  concerned. 

In  the  case  of  Pope  vs.  Campbell,  the  attention  of  the 
court  was  drawn  to  the  time  or  age  at  which  the  ne- 
groes were  to  be  valued.  No  question  was  there  made 
between  their  hire  and  interest,  Negroes  of  their  ages 
(ten  years)  Were  not  worth  more  per  year*  than  interest 
on  their  value.  The  cases  cited  from  Strange  and  Bur. 
wfere  decided  on  questions  to  the  form  of  action,  and 
not  oh  the  quantum  of  compensation.  The  case  of  Reed 
and  Lansdale,  was  the  case  of  a  loan,  and  therefore  does 
not  apply.  The  case  of  partial  payment  put  by  Mr.  Al- 
len, Could  never  be  made  a  question  ;  in  this  action,  it 
could  not  be  pleaded  so  as  to  bring  it  in. 

But  if  the  contract  were  usurious*  the  appellant  could 
not  take  advantage  of  it  without  pleading  it— 5  Bac;  ab< 
(old  Ed.)  420,  §  12,  13-^423,  §  17,  18  (tf).  (a]  f  ^tj 

Littell,  on  the  same  side. — A  man  who  has  a  legal  or  (Gwii.  Ed.) 
equitable  right  to  property  s  has  also  a  right  to  its   pro-  io8» 
fits.     If  he   could  only  claim  its   price,  he  should  have 
interest  as  the  profits  of  the  price.     If  he  Could  have 
a  specific  performance,  he  is  entitled  to  the   real  profits 
of  the  thing  he  could  have  in  specie  (<?).      If  the  doctrine      ,^  a  Eaft»g 
contended  for  by  the  appellant  be  correct,  a   man   who  Rep.  211-213, 
held  a  negro  which  he  ought  to  pay  over  to  another,  might 
hire  that  negro  out  for  25  per  cent,  of  his  value,  and  pay 
the  debtor  six  per  cent,  of  it  ;  leaving  himself  a  balance 
of  19  per  cent*  made   on  the  property  of  arictther,  whea 
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Tardevzav,  he  could  only  make  six  per  cent,  by  the  loan  of  his  own 
&c. 

vii         property. 

Smith's  cx'r.  Allen,  in  reply. — If  we  could  not  by  plea  avail  our- 
selves of  a  partial  payment,  it  shews  that  the  measure  of 
damages  which  I  have  contended  for,  is  correct  ;  for 
we  should  have  to  resort  to  equity  to  get  a  discount,  and 
chancery  would  only  allow  us  our  payments,  with  inte- 
rest thereon. 

The  statute  against  usury,  is  not  confined  to  the  cases 
of  lending.  It  extends  to  cases  of  forbearance.  This 
is  a  case  for  forbearance  in  terms.  If  the  contrary  doc- 
trine be  supported,  it  will  materially  injure  securities. 
They  must  stand  by  while  their  principal  and  his  credi- 
tor are  litigating  any  point  in  the  cause  ;  and  if  at  length 
the  principal  fail,  they  must  pay  a  sum  which  they  could 
not  have  foreseen  nor  guarded  against.  Here  the  se- 
curity might,  by  pleading  the  usury  below,  have  avoid- 
ed the  whole.  He  has  not  done  it  ;  but  only  wishes  to 
get  clear  of  that  part  which  is  oppressive.  If  there  had 
been  no  stipulation  for  hire,  nothing  more  than  legal  in- 
terest, together  with  the  value  of  the  negroes,  could  have 
been  recovered  ;  and  the  parties  cannot  by  contract,  le- 
gally stipulate  for  more  for  forbearance,  than  the  law 
would  give. 

The  Opinion  of  the  Court. — After  reciting  the 

February  ivb.  ^  as  before  stated,  it  proceeded : — This  court  are  cal- 
led on  to  decide  whether  this  contract  be  within  the  sta- 
r  tute  of  usury.  To  make  it  so,  it  is  clearly  essential  that 
the  substance  of  the  transaction  should  have  been  a  lend- 
ing and  borrowing.  And  if  it  was  so  understood  by 
the  parties,  no  shift  or  contrivance,  however  disguised, 
can  avail  to  evade  that  statute.  But  if  on  the  other 
hand,  it  was  not  a  borrowing  or  lending,  the  converse 
of  the  proposition  is  equally  true,  that  it  cannot  be 
brought  within  the  statute  (a).  On  the  part  of  the  ap- 
(<0  i  Vezey  pellant,  no  evidence  was  exhibited  to  shew  that  a  lend- 

jun.  531.  ing  was  in  the  contemplation  of  the  parties.     And  as  the 

contract  itself  does  not  import  a  loan,  this  court  cannot 
presume  it  to  have  been  a  loan.  Therefore,  the  con- 
tract on  its  face  not  importing  a  loan,  and  whether  it 
was  a  mere  colourable  transaction  to  disguise  a  loan  or 
not,  being  aiact  which  it  was  the  peculiar  province  of  a 
jury  to  decide,  the  circuit  court  of  Lincoln  were  right 
in  refusing  to  give  the  direction  prayed  for. 
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It  has  been  contended  by  the   counsel  for  the   appel-  Tardeveav 
lant,  that  this  case  amounted  to  usury,  because  the  plain-   &c* 
tiff  below  recovered  more  damages    than  the  value   of  Smith's'  ex'r; 
the  property  covenanted  to  be  delivered  to  him,   at  the 
time  that  covenant  was  broken,  together  with   legal   in- 
terest thereon,  up  to  the  time  of  the  rendition  of  the 
judgment.     But,    as    in  the  case  of  annuities,  (a  usual 
mode  of  borrowing  in  England)  (a),  if  the  annuity  was     ,  ,  Cowper 
really  purchased,  and  not  used  as  a  cover  to  a  loan,   it  770. 
is  immaterial  how  low    it  was  purchased — how  good  a 
bargain  on  the  one  side,  or  how  bad  on  the  other. 

So  in  this  case,  if  it  was  really  as  it  appears  to  be,  a 
contract  for  the  actual  sale  and  purchase  of  negroes,  the 
parties  had. a  right,  to  stipulate  the  damages  that  should 
accrue  upon  the  breach  of  this  contract ;  and  also  those 
that  had  previously  existed.  And  whether  a  good  or  a.„ 
bad  bargain  for  either,  neither  a  court  of  comon  law  nor 
a  court  of  equity  could  relieve  against  it. 

For  the  non-performance  of  this  contract,  the  verdict 
of  the  jury  must  have  been  in  damages  ;  the  amount  of 
which  would  or  might  have  been  uncertain.  And  it  was 
as  competent  to  the  parties  to  contract  for  the  liquidation 
of  those  damages,  in  such  an  event,  as  to  contract  for  the 
subject  matter  of  the  contract  itself.  And  where  a  pre- 
cise sum  is  fixed  and  agreed  upon  between  them,  that 
very  sum  is  the  ascertained  damage,  and  a  jury  is  con- 
fined to  it. 

Judgment  affirmed. 

A  motion  was  made  for  a  re-consideration  of  the  case, 
and  overruled. 


CARTRIGHT  vs.  COLLIER.. 

CARTRIGHTfiled  his  bill  in  chancery  in  the  court  of  If  an  entry. 
quarter  sessions  of  Madison,  against  Collier  ;  claiming  "lisforfurveys 
the  land  in  question,  by  virtue  of  an  entry  made  on  the  been  madeVt,ut 
19th  day  of  February  1783,  for  600  acres,  as  follows  :  15  days,  and 
"  Beginning  at  William  Hays's  north-east  corner  of  his  they  are  not 
settlement  and  pre-emption,  on  Boone's  fork  of  Silver  ferfs  notoriety" 
creek,  and  to  extend  south  along  the  said  Hays's  east-  the  entry  is 
wardly  side,  and  east  for  quantity."  va£ue- 

*t        t  1    '  j  •  1  Anentrycall- 

riays  s  settlement  and  pre-emption,  were  surveyed  on  ;ug  for  a  fettie_ 
the  4th  day  of  February  1783.     The  pre-emption  entry  ment  and  pre- 
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Cartright    called  to  adjoin  the  settlement,  and  also  Luttreirs  settle* 
Collar.      ment.     Luttrell's  and   Hays's  settlement  entries  called 
for  objects  which  were  laid  down  on  the  connected  plat, 
emotion  which  but  there  was  no  attempt  to  prove  their  notoriety. 
-vend  iTdays"       ^ne  »n^eri°r  c°urt  gave  a  decree  against  the  complai- 
may    be    fup'nant.     From  that  decree  he  took  an  appeal.     The  cause 
ported  by  flow-  was  argued  several  times,  some  years  since,  by  Rowan 
of  the  Pfe'tl°-  ^or  tne  appellant,  and  Clay  for  the  appellee. 
ment  and  pre.       The  Court  now  delivered  the  following  opinion  :>•*- 
emption  accor-  jn  this  case,  it  has  been  attempted  to  sustain  the  entries 
Be  attadiine  the  °f tne  appellant,  on  the  ground  that  William  Hays's  set- 
entry  to  them,   tlement  and  pre-emption,  which  they  call  to  adjoin,  had 
been  surveyed   (about  fifteen  days)  before  the    entries 
were  made.     His   entries   do  not  call  for  the  surveys 
made  on  the  settlement  and  pre-emption  ;  and  if  they 
did,  the  surveys  having  been  so  recently  made,  and  not 
being  proved  to  possess  any  kind  of  notoriety,  the  cases 
of  Key  vs.  Matson,  and  Moore  vs.  Whitledge,*  in  this 
court,  are  in  point  against  the  appellant. 

The  court  are  of  opinion,  that  a  construction  might 
reasonably  have  been  given  to  the  appellant's  entries, 
which  would  have  saved  a  considerable  part  of  the  land 
in  contest,  if  Hays's  settlement  and  pre-emption  and  Lut- 
trell's settlement,had  been  properly  established  by  proof; 
but  there  seems  to  the  court  to  be  a  total  defect  of  proof, 
both  as  to  the  identity  and  notoriety  of  the  material  ob- 
jects of  description  and  location,  called  for  in  those  en- 
tries. Upon  the  whole,  it  is  considered  by  this  court, 
that  there  is  no  error  in  the  decree  of  the  court  below, 
and  that  the  same  be  affirmed,  with  costs,  &c. 

%  See  thefe  cafes  ante  7c,  89,  and  the  cafes  there  cited. 
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DOWNING  vs.  BROWN  and  BARBEE.  fru'itk. 

THIS  cause  was  argued  by  Talbot,  for  the  plaintiff;      Whenamo- 
and  Hughes,  for  the  defendant.  tio"  is  made  «* 

rri  r\  /-■  „        t       *.!.•  *x.      quafhanexecu- 

The  Opinion  of  the  Court — In  this  case  the  }ioa  on  account 
court  below,  on  the  motion  of  Bai-bee,  without  any  pre-  ofanyin-eguia- 
rious  notice  of  the  motion  having  been  given  to  Down-  "'?  n°t  appear- 
ing, quashed  an  execution  obtained  by  Downing  against  0"gth°en  proCeed! 
Brown  and  Barbee,  because  (as  the  bill  of  exceptions  ings,  but  which 
states)  a  horse,  the  property  of  William  Brown,  had  Is  t0  be  made 
been  taken  under  a  former  execution  on  the  same  judg-  pr00f/a  notice- 
ment ;  that  the  sale  of  the  horse  had  been  legally  adver-  or  rule  to  (how 
tised  by  the  sheriff,  and  the  horse  exposed  to  sale  ;  that  "ufe  ou8ht  *» 
whilst  said  horse  was  selling,  one  hundred  dollars  was  ventoTheoppa 
bid  for  him  ;  that  another  person  present  bid  two  hun-  fite  party. 
dred  dollars,  in  out  lands  or  back  lands  ;  which  last  bid  ^  is  the  duty 
%he  sheriff  cried  several  times,  and  then  returned  to  and  ^  perope"y  [* 
cried  the  bid  of  one  hundred  dollars  for  some  time,  and  t^ehigheft  bid- 
struck  off  the  horse  to  the  person  bidding  the  one  hun-  der  vvho  wil1 
dred  dollars,  as  the  highest  bidder.  It  also  appears  by  lJd  '^h^Iol 
the  bill  of  exceptions  that  the  bidder  of  the  one  hundred  to  pare  with  the 
dollars  retracted  his  bid  before  the  horse  was  struck  off  Property  until 
to  him  ;  alleging  that  the  bid  of  two  hundred  dollars  had  ^i™™* 
released  him  from  his  bid  ;  and  also,  that  he  had  exa-  If  the  high- 
mined  the  horse,  and  found  him  not  to  be  sound.  It  eft  bidder  wiI1 
also  appears  that  the  sheriff  afterwards  sold  the  horse  for  neyPathe  flieriff 
less  than  one  hundred  dollars.  fhould   fet  up 

Downing  objected  to   the  motion,   because  notice  of  ths  property  fc 
the  motion  had  not  been  given  him  ;  in  which  he  was  e    '  again* 
overruled  by  the  court.     He  then  prayed  a  continuance 
Until  the  next  term,  to  produce  his  testimony  ;  in  which 
he  was  also  overruled  by  the  court. 

This  court  is  of  opinion  that  when  a  motion  is  made 
to  quash  an  execution,  on  account  of  any  irregularity,  not 


183  SPRING  TERM,  1808. 


Powninc     appearing  on  the  face  of  the  proceedings,  but  which  is  to. 

Brown"  &c.  ^e  made  out  by  parol  proof,  a  notice  or  rule  to  shew 
cause, ought  to  be  served  or  given  ;  without  which,  the- 
defendant  in  the  motion  will  be  taken  by  surprize,  and 
cannot  be  prepared  with  his  witnesses  to  controvert  the 
facts,  although  with  reasonable  notice  of  the  motion  he 
might  be  able  successfully  to  do  so. 

This  court  is  also  of  opinion  the  court  below  erred  in 
quashing  the  execution  for  the  causes  stated  in  the  bill 
of  exceptions.  The  bid  of  two  hundred  dollars  in  out 
kinds,  was  not  such  a  bid  as  the  sheriff  should  have  cri- 
ed or  in  any  way  regarded,  and  must  be  considered  as 
entirely  nugatory.  He  did  right  in  returning  to  and  cry- 
ing the  bid  of  one  hundred  dollars,  which  was  the  high- 
est legal  bid  given. 

This  court  cannot  think  either  the  circumstance  of  the 
bidder  of  the  hundred  dollars  retracting  his  bid  before, 
or  refusing  to  pay  the  money  after  the  horse  was  struck 
off  to  him,  could  authorise  the  court  to  quash  the  execu- 
tion and  proceedings.  It  is  the  duty  of  the  sheriff  to  sell 
the  property  to  the  highest  bidder,  who  will  pay  the  mo- 
ney bid  ;  and  he  ought  not  to  part  with  the  property 
until  the  money  is  paid,  If  the  party  bidding  refuses  to 
pay,  the  sheriff  should  cry  the  property  again,  andaell  it 
for  whatever  price  he  can  really  get ;  which  in  this  case 
was  very  properly  done  by  the  sheriff. 
Judgment  reversed;* 

*  A  bidder  at  auction  may  retract  his  bid  before  the  lot  is  cried  offto  hint. 
=-3  Term  Rep.  148,  Efp.  Ni.  Pri.  16, 


Afrii  6tb.  CHURCHILL  vs.  ROGERS. 

A  verdict  &      THIS  was.  a  writ  of  error,  sued  out  to  reverse  a  judg» 

Jan?T\n°ln  ment  of  Hardin  circuit  court. 

aciionof^is      Th  is  Court delivered  in  the  following  statement  of 
cured   by   the  the  case,  and  opinion  : 

/L?/"16  °f  *"'  This  was  an  action  of  debt  upon  a  single  bill  for  thirty 
The  failure  pounds :  the  declaration  sets  forth  the  date,  amount,  and 
of  the  fheriffto  other  usual  descriptions  of  the  obligation  ;  to  which  the 
baU  "bond""1;3  defendant  pleaded  payment,  and  also  a  set-off  or  dis-. 
not  material  nor  count ;  whereupon  issues  to  the  country  were  joined  ; 
inquirable  into  a  jury  wa3  sworn  accordingly  to  try  the  issues,  and  found 
a^ter  jffue  join-  fQr  t^e  p]amt;ff  u  sixteen  pounds  nine  shillings  and  seven. 
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pence  damage."     Judgment  was  thereupon  entered  for  Churchill. 

the  plaintiff  for  "  the  damages  aforesaid,  in  form  aforesaid  r0TerS. 
assessed,"  &c.     At  the  trial  the  defendant   tendered  a 

bill  of  exceptions  to  the  opinion  of  the  court  in  refusing  .J hls .  court 

.     rv  ,  r  ,  i     j       .  °   will  not  inquire 

to  permit  his  counsel  to  open  and  conclude  the  cause.  int0  queftioni 
The  first  and  second  assignment  of  errors,  object  to  relative  to  the 
the  verdict  and  judgment,  because  they  sound  in  dama-  cofts of  motion* 
ges,  in  an  action  and  declaration  in  debt.  By  an  act  of  gre(sof  a  caufe 
December  1799,  ch.  28,  §  7,  p.  58,  (2  Vol.  Brad.  Ed.  L.  below,  unlefs 
K.  p.  13)  the  legislature  have  declared,  u  That  no  judg-  J°m  the  record 
ment,  after  the  verdict  of  twelve  men,  shall  be  stayed  or  the^queftions 
reversed,  where  it  shall  appear  to  the  court  that  the  me-  were  made  in 
rits  of  the  cause  have  been  fairly  and  fully  decided  by  thac  "urt« 
such  verdict ;  and  that  such  verdict,  and  the  judgment  tnen  it  would 
thereon,  might  be  effectually  pleaded  in  bar  to  another  not  affeft  the 
suit  for  the  same  cause.  But  nothing  herein  contained  PrinciP*1  JudS- 
shall  extend  to  cure  or  affect  any  errors  in  the  judgment  jt  js  error  t0 
of  the  court  before  whom  such  cause  may  be  tried,  in  refufe  to  per- 
questions  of  law  which  may  have  arisen  or  been  brought  mit  the  defen- 

,     c  ,  1111-1-  i  •        t  i        oant  s     counfel 

oelore  them  by  the  pleadings  therein,  or  otherwise,  it  the  t0  open  &  con_ 
same  appear  upon  the  record  by  bill  of  exceptions  or  elude  a  caufe 
demurrer  to  evidence."  ^f°£  J^W 

Whether  the  verdict  and  judgment  in  this  suit,  are  j(rues  taken  on 
punctiliously  responsive  to  the  issues  joined,  or  the  spe-  the  plsas  of 
cies  of  action,  might  be  a  question  worth  considering  by  Payment  &  fet« 
those  who  are  searching  after  mere  form  ;  but  is  imma- 
terial, and  vanishes  before  the  section  before  recited. 
The  verdict  has  fairly  and  fully  decided  the  questions 
submitted  to  the  jury.  No  questions  of  law  respecting 
evidence  submitted  to,  or  withheld  from  the  jury,  are 
reserved  by  bill  of  exceptions,  demurrer  to  evidence,  or 
otherwise.  The  conduct  of  the  jury  in  consulting  upon 
their  verdict,  is  not  questioned  ;  nor  are  there  any  oth- 
er questions  of  law  regarding  the  merits  of  the  cause, 
brought  into  view  by  the  pleadings :  and  it  manifestly 
appears  from  the  description  of  the  obligation  of  which 
profert  is  made  in  the  declaration,  and  from  the  issues 
joined,  that  the  judgment  might  be  effectually  pleaded 
in  bar  to  another  suit,  for  the  same  cause. 

The  sheriff's  failure  to  take  or  return  an  appearance       Se*  Morton 
bail-bond,  as  noticed  in  the  fourth  assignment  of  error,  p'i'ifZT1' 
is  not  considered  as  material  or  inquirable  into  after  is- 
sue joined. 

The  filth  assignment  supposes  "  the  court   erred  in 
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Ckurchill 

'VS. 


not  adjudging  costs  to  the  defendant,  upon  the  plain- 
Rogers,  tiff's  withdrawal  of  his  demurrer  to  the  plea  of  set-off; 
It  does  not  appear  by  the  record,  that  the  defendant  ob- 
jected to  the  withdrawal,  or  even  asked  the  costs  occa- 
sioned thereby  ;  or  that  the  court  have  in  any  manner 
adjudicated  upon  the  subject  of  such  costs.  Had  that 
question  been  presented  to  the  court  and  decided,  such 
decision  would  have  been  subject  to  revision  by  the  ap- 
pellate court  ;  and  even  then,  would  have  been  an  in- 
sulated point,  not  connected  with,  or  affecting  the  judg- 
ment in  chief. 

Upon  these  points,  the  court  is  unanimous* 
Upon  the  the  third  assignment  of  error,  viz.  permit- 
ting the  plaintiff's  counsel  to  open  and  conclude  the 
cause,  upon  the  issues  joined,  as  stated  in  ihz  bill  of 
exceptions,  a  majority  of  the  court  are  of  opinion  (the 
fourth  judge  dissenting)  that  a  right  was  withheld  from 
the  defendant,  which  might  have  produced  a  change  in 
the  verdict  of  the  jury,  partially,  or  in  the  whole.  And 
therefore  the  judgment  of  the  inferior  court  must  be  set 

aside,- judgment  reversed* 

Rowariy  for  the  plaintiff. 


Jy,l6tk  BRADLEY,  &c.  vs.  TOMPKINS. 

County  courts       THE  plaintiffs  in  error  sued  out  this  writ  of  error  to 
have   junfdic-  reverse  a  judgment  of  the  Fayette  county  court. 
tio"s °and  enter      The  Court  delivered  the  following  statement  of  the 
judgment  a-     case,  and  opinion  : 
gainft  the  (he-       Gwyn  R.  Tompkins,  as  late  sheriff  of  Fayette  county. 

jiff   or  county  1     'i  •  •       i  •      ..    r>       n 

collector  for  made  his  motion  in  the  county  court,  against  Bradley, 
failing  to  pay  his  deputy,  and  securities  ;  upon  which  motion,  judg- 
money  to  a     ment  was  given  in  favor  of  said  Tompkins,  which  is  thus 

county  creditor.         +   A 
They  may  en-  Stated  : 

ter  judgment  a.  "  The  plaintiff  produced  evidence  that  due  and  legal 
gamft  him  for  notice  of  this  motion  had  been  given  the  said  defendants, 
may  "be  due  and  also  of  the  justness  of  his  demand  for  the  sum  of 
from  him  to  fifty-six  pounds,  ten  shillings  and  five  pence,  being  a  ba- 
the county,  lance  due  from  the  said  defendant,  Bradley,  for  the 
pal  ha'thPe fame  county  levy,  for  the  year  1800,  placed  in  his  hands  for 
remedy,  and  in  collection,  and  which  remains  unpaid."  Whereupon 
the  fame  court,  judgment  was  rendered  for  that  sum,  and  costs. 

apainft  his  de.  J     rf?i       r  •  r  ^.u       •       •     l* 

i/nqueat  depu-  1  he  first  assignment  oi  error  questions  the  juriscuc- 
ty.  tion  of  the  court. 
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,   By  the  act  of  March  1797,  (Session  acts,  p.   15l"2,  Bradliy.&c. 
'$4)'(rt),  the  sheriff  or  county  collector  and  securities  are     Tompkims. 
subjected  to  a  motion  and  judgment,  upon  ten  days  notice, 
on  behalf  of  such  individual  county  creditors,  as  he  shall     The  evidence 
fail  to  account   with  and  satisfy,  on   or  before  the  first  ™d^nt   ^ 
day  of  October  annually  :  which  motion  is  authorised  to  founded,  ought 
be  made,  "  in  the  court  of  that  county  where  the  delin-  n°c  tobe  enter- 
quencv  happened  ;"  and  he  is  likewise,  for  failure  to  ad-  unlefsn  b" "biii 
just  and  setde  the  amount  of  his  collection  with  the  coun-  of  exceptions. 
ty  by  the  said  day,  made  liable,  upon  like  notice,  to  a    .  u  lhe  pre- 
judgment for  whatever  shall  appear  to  be  due  from  such  neywithoutTufc 
delinquent  sheriff  or  collector  ;  and  the  court  of  that  winch,  his  de- 
county  before  whom  he  ought  to  account,  is  authorised  Puty  °u8hc  to 
to  enter  up  a  judgment  therefor,  and  award  execution  :  pr&c'sej  a^iTnft 
and  by  the  same  section,  the  court  of  each  county  is  au-  his  deputy  as  if 
thorised  to  appoint  the  sheriff,  or  any  other  person,  col-  j"5  hi}  Pald  lt 

i  -r    i      •  i  i  i        i  i      o  by  judgment. 

lector  or  their  county  levies  ;  and  to  take  bond,  ccc.  c&'onty  cre- 

From  this  section  it  is  plain,  that  the  county  courts  ditors     cannoc. 

are  authorised  to  hear  a  motion  against  the  principal  cr  r"ove  a|?,uft  a 

ii  i  i   -      i  ii  i     i     if     r     i       dspatv  in  Alitor 

collector,  and.  award  judgment,  either   on  behalf  or  the  coi  edicr. 
individuals,  respectively,  to  whom  he  may  have  been  di-      Cofts  are  in- 
rected  to   pay  the  countv  levy,  or  for  any   balance  that  "ldciK  t0  every 
may  appear  to  be  due  from  such   delinquent  sheriff  to  oughTw beel- 
the  county.*  ven. 

The  5th  section  of  the  same  act,  authorises  the  col-      If,  nonce  13 

..  c.i  1     ■•  ?     .  1  certain    to    a 

lector  or  the  county  levies  to  appoint  one  or  more  depu-  common  inrent 
ties  to  assist  in  the  collection  ;   makes  the  collector  re-  it  is  iufficient. 
sponsible  for  the  conduct  of  his  deputies  ;  arid  the  depu- 
ties and  their  securities,  respectively,  are  made  subject    A"J 
to  the  principal,   in  like  mode  of  recovery,  arid  to  the 
same  remedy   as  the   collector  himself  is  subject   to  by 
law. 

These  two  sections  plainly  give  to  the  county  court 
jurisdiction  to  sustain  a  motion  by  the  sheriff  or  collec- 
tor against  his  deputy,  for  any  delinquency  in  collecting, 
accounting. for,  or  satisfying  the  bounty  levies,  of  which 
such  deputy  may  have  been  guilty.f 

The  third  assignment  of  errors,  is,  that  "  It  does  riot 
appear  that  the  plaintiff,  Tompkins,  v/as  collector  at  all 
of  the  county  ;  not  being  such  necessarily  as  sheriff." 

*  In  the  cafe  of  Palmar  vs.  CraJdock  and  others,  Pr,  Dec.  214,  it  was  deci- 
ded, that  the  courts  of  quarter  feffions  had  not  juril'diftion  of  luch  motions. 

f  The  fame  point  was  decided,  this  term,  in  the  cafe  of  AT Grady  and 
ttbtr;  vi,  M'Laln,  &c. 
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Bradley,  &c.      That  the  sheriff  may  be  collector,  and  is  moreover 
Tompkins.    Doun^  to   collect  the  county  levy,  if  required,   appears 
from  the  fourth  section  of  the  act  before  alluded  to,  and 
from  an  act  passed  the  19th  December  1796,  concern- 
ed) A£b  of  *ng  sheriffs,   §  1,  13,  14  (a)  ;  as  the  law  had  created  no 
1796.7,  p,n8,  incapacity  in  the  sheriff  to  be  the  collector  of  the  county 
1  Brad.  348.     levy  .  but  had  rather  imposed  it  as  a  duty,  unless  dis- 
pensed with  by  the  appointment  of  some  other  collector. 
This  assignment  suggests  an  inquiry  into  a  matter  of  fact, 
whether  Tompkins  was  or  was  not  the  collector  of  the 
"n.Hohon  d life  levies  ■     The  evidence  to  which  point,  however  clear  and 
63.  abundant  it  may  have  been  in  the  county  court,  ought 

not  to  have  been  incorporated  with  the  record,  unless 
made  a  part  thereof  by  bill  of  exceptions,  or  otherwise. 
No  assignment  of  errors,  but  upon  matter  of  laxv  only, 
arising  upon  the  face  of  the  record,  is  permitted  in  cases 
(b)  Page  70  °f  tn"1^  kina< — See  act  establishing  the  court  of  appeals, 
1  Brad.  283.  December  1796,  §13  (£).  If  the  defendants  supposed 
the  county  court  had  decided  upon  incompetent  or  in- 
sufficient evidence,  as  to  the  matter  of  fact,  they  should 
have  spread  the  evidence  upon  the  record,  so  as  to  ena- 
ble this  court  to  revise  the  decision  ;  otherwise  the  cer- 
tificate of  the  court  that  the  plaintiff  had  produced  evi- 
dence of  the  "justness  of  his  demand,"  must  be  taken  as 
correct.* 

The  fourth  assignment  of  errors,  is,  "  The  same  mode 
of  recovery  is  given  to  a  collector  against  his  deputy, 
that  exists  against  him.  Now  the  mode  which  existed 
against  him,  was  by  making  an  order  in  favor  of  each 
individual  creditor  ;  this  has  not  been  done  ;  and  for  this 
reason  the  judgment  is  erroneous." 

If  by  this  it  is  supposed  that  none  but  an  individual 
creditor  can  move  against  the  principal,  the  contrary  ap- 
pears from  the  fourth  section  of  the  act  before  referred 
tOi  giving  authority,  upon  ten  days  notice,  to  the  court 
of  the  county  to  enter  judgment  in  favor  of  the  county. 
If  the  suggestion  is  intended,  that  nothing  but  a  previ- 
ous judgment  upon  motion  against  the  principal,  could 
authorise  the  motion  against  the  deputy  ;  such  a  con- 
struction of  the  act  cannot  be  admitted  ;  since  such  judg- 
ment, to  which  the  deputy  was  not  a  party  or  privy, 
could  not  be  evidence  against  the  deputy  :  and  if  admit- 
ted, could  not  ascertain  the  extent  of  the  deputy's  delin- 
*  Same  point  decided,  this  term,  ip  the  cafe  of  M'Gradj)  &(,  vs.  M'Lein, 
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quency,  or  whether  he  was  at  all  a  delinquent.     And  it  Baadiey,  &c 
seems  clear,  that   a  payment  made    by  the   principal,     Tompkins. 
without  suit,  gave  him  a  claim  against  his  deputy,  who 
ought  to  assist  him  in  the  payment,  but  did  not ;  as  just  . 
as  though  the  principal  himself  had  been  obstinately  de- 
linquent, until  forced  by  the  officers  of  the  law  to  do  his 
duty. 

The  fifth  section  of  the  act  before  referred  to,gives  the 
collector,  against  his  deputy  and  securities,  "  the  same 
remedy  and  mode  of  recovery"  for  any  sum  of  money 
which  the  collector  "  may  be  subject  to  the  payment  of 
on  accout  of  the  transactions  of  his  deputy,"  as  the  col- 
lector himself  is  subject  to. 

The  sheriff,  or  collector,  is  liable  for  the  whole  amount 
of  the  levy.  He  is  subject  to  pay  all  monies  entrusted 
to  his  deputy  to  collect,  and  which  the  deputy  has  not 
paid  to  those  entitled  to  receive  it.  If  the  deputy  has 
paid  any  monies  to  the  county  creditors,  or  those  enti- 
tled to  receive  it,  he  is  entitled  to  a  credit  pro  tanto,  with 
his  principal  :  the  balance  is  justly  due  from  the  deputy 
to  the  principal ;  either  to  enable  the  principal  to  pay  and 
settle  up  his  collection,  or  as  reimbursement,  if  he  shall 
actually  have  settled.  If  the  deputy  will  not  pay  over 
what  is  due  from  hin\  to  his  principal,  the  law  gives  to 
the  principal,  for  the  violation  of  this  right,  the  same 
remedy  and  mode  of  recovery,  as  he  himself  is  subject  to^ 
that  is,  a  judgment  in  the  county  court,  upon  ten  days 
previous  notice  of  the  motion. 

This,  together  with  what  has  been  said  respecting  er- 
rors "  in  fact,"  will  form  a  complete  answer  to  the  fourth 
assignment. 

The  fifth  assignment  of  error  suggests  "  that  the  col- 
lector does  not  appear  to  have  been  made  liable  by  any 
act  of  his  deputy,  who  might  have  paid  up  to  the  coun- 
ty creditors  to  the  extent  of  his  collection."  If  such 
had  been  the  fact,  it  would  have  been  good  as  matter  of 
evidence  before  the  county  court.  From  the  record, 
we  are  bound  to  presume  that  the  county  court  had  suf- 
ficient evidence  of  the  delinquency  of  the  deputy.  The 
other  suggestion  made  in  this  assignment,  "That  a  mo- 
tion by  the  county  creditors  against  the  deputy,  would 
lie,"  does  not  appear  to  be  warranted  by  law. 

The  sixth  and  seventh  assignments  regard  costs,  which 
are   incident   to   every  judgment,  and  ought   to  be  gi- 
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Bradley,  &c.  yen.*  If  the  clerk  taxes  more  costs  than  are  allowed 
Tompkiw  ky  law,  the  taxation  may  be  reviewed  by  the  court 
which  rendered  the  judgment,  and  the  excess  corrected. 
But  what  costs  were  taxed,  the  record  does  not  exhibit  ; 
but  an  attorney's  fee,  if  taxed,  is  not"  deemed  improper, 
if  one  wfls  employed. 

As  to  the  seventh  assignment  of  errors,  it  appears  to 
the  court  that  the  notice  is  sufficient  to  a  common  intent ; 
and  that  the  judgment  of  the  court  accords  with  the  no- 
tice. It  was  immaterial  whether  the  deputy  had  actu- 
ally collected  the  levies  or  not  ;  he  was  bound  to  do  so, 
and  the  law  had  given  him  the  means  of  doing  it  by 
distress,  &c.  allowing  him  a  credit  for  insolvents.  The 
bare  stating  how  many  persons  were  insolvent,  and  how 
much  he  was  in  arrear,  without  paying  over  the  balance, 
does  not  satisfy  the  legal  intendment  of  the  expressions 
"  accounting  for  according  to  law." 

Judgment  affirmed. 

Clay,  for  the  plaintiffs ;  Bledsoe,  for  the  defendant. 

*  Same  point  decided  in  the  cafe  of  Schooler  ms.  the  Cctr.mcn'uiealthfcr  Wikj2 
fall  term  1809,  in  a  cafe  of  baftardy. 


4g#9$  SPEED  vs.  LEWIS. 

This  court  THE  motion  stated  in  the  following  opinion  of  the 
will  not  remand  court,  was  argued  by  Allen,  for  the  appellant,  and  Clay, 
acaufetoma-  for  the  appellee. 

ble   a   party  to         _  '  l   _  T       .  .  .  r         .  » 

amend  a  furvev.       By  the  Court. — In  this  case,  the  motion  is  tor  this 
See  Stoker,s  court  to  remand  the  cause  to  the  inferior  court,  that  the 

p'n™  Pa$nei  surveyor  may  be  directed  to  amend  his  report  in  a  point 
that  is  thought  material  to  the  justice  of  the  case. 

To  which  motion  it  maybe  objected,  that  if  the  al- 
teration is  necessary,  the  party  for  whose  benefit  it 
would  operate,  ought  to  have  moved  the  inferior  court 
to  that  effect :  having  failed  to  do  this,  it  is  the  error  of 
the  party,  and  not  of  the  court  ;  and  consequently  can- 
not be  helped  by  this  court,  whose  jurisdiction  is  whol- 
ly appellate. Motion  overruled. 


EDWARDS  vs.  GREEN  WELL. 

0      f{  GREEN  WELL  recovered  a  judgment  in  the  Frank- 

rai    defendants  lin  circuit  court,  against  Edwards,  Head  and  Fenwivk- 
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Edwards  filed  his  bill  in  chancery,  and  injoined  this  Edwards 
judgment;  and  executed  the  usual  release  of  errors,  Gm*fw  u> 
which  bears  date  on  the  12th  day  of  December  1806. 
The  injunction  was  at  the  next  term  dissolved  by  con-  "» an  execution 
sent ;  and  on  the  1st  day  of  August  1807,  an  execution  ""i^he'enwa 
issued  against  Edwards,  Head  and  Fenwick,  on  the  afiigncd  on  a 
common  law  judgment,  in  favor  of  Greenwell.  On  the  writ  of  error  «- 
Tth  of  that  month,  a  replevy  bond  was  given  by  Ed-  ™7ru7ed"  ten 
wards  and  Head,  with  Voorhies  their  security.  A  writ  per  cent,  da- 
of  error  coram  vobis  was  sued  out,  and  a  supersedeas  ob-  maBe  miY  be 
tained.  The  form  of  the  replevy  bond,  as  far  as  it  was  ™fen&znt°  '  * 
excepted  to,  is  correctly  recited  in  the  assignment  o.f  er-  See  fame  point 
ror,  on  which  the  supersedeas  was  granted.  decided  in  the 

It  was  as  follows  :  "  The  replevy  bond  returned  by  Z™Fmd?e»  ante 
the  sheriff,  which  purports  to  have  been  taken  by  virtue  51, 
of  the  said  execution,  is  erroneous  and  illegal  in  this,  to 
wit :  The  said  replevy  bond  was  only  executed  by  Ed- 
wards and  Head,  as  principal  obligors,  with  Voorhies 
as  their  securitv,  although  the  condition  thereof  recites 
that  the  execution  had  been  levied  on  the  estate  of  Ed- 
wards, Head  and  Fenwick,  and  erroneously  states  that 
Edwards,  Head  and  Voorhies  had  prayed  a  replevin, 
which  was  granted  them,  and  their  estate  restored,  al- 
though the  previous  part  of  the  condition  had  recited 
that  the  execution  had  been  levied  on  the  estate  of  Ed- 
wards, Head  and  Fenwick  ;  so  that  it  cannot  judicially 
appear  that  the  estate  of  Fenwick,  so  levied  by  virtue  of 
the  said  execution,  was  restored  to  him,  the  said  Fen- 
wick, upon  the  execution  of  the  said  bond,  a  requisition 
which  is  made  indispensable  by  the  act  of  assembly." 

The  inferior  court  adjudged  the  errors  assigned  not 
sufficient  to  quash  the  replevy  bond,  &c.  and  entered 
judgment  overruling  them,  and  for  ten  per  cent,  damages 
and  costs  to  the  defendant  in  error. 

A  transcript  of  the  record  was  procured,  and  the  fol- 
lowing errors  assigned  : 

1st.  The  inferior  court  erred  in  overruling  the  errors 
assigned  in  the  writ  of  error  coram  vobis,  when  they 
should  have  adjudged  them,  or  some  of  them,  to  be  va- 
lid, and  sufficient  to  authorise  the  quashal  of  the  replevy 
bond  therein  mentioned. 

2d.  The  inferior  court  have  erroneously  awarded  ten 
per  cent,  damages  against  the  plaintiff  in  the  said  writ  of 
error  ;  such  awards   of  damages  not   being  authorised 
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Edwards      by  the   act  of  assembly,  unless  the  judgment  or  decree 
Greekwell    *°  reverse  which  the  writ  of  error  is  sued  out,  be  affirm- 
ed, or  the  writ  dismissed  or   discontinued  ;  neither    of 
which  was  done  in  the  present  case. 

A  motion  for  a  supersedeas  was  made,  and  argued  by 
Talbot,  for  the  plaintiff;  and  Alien,  for  the  defendant  in 
error.— — The  court  overruled  the  motion.* 

*  In  the  argument  of  the  caufe  of  Fought  vs.  Byrne,  (fee  fojl  )  the 

above    cafe  was  refetred  to. 

Judge  Trimble,  after  delivering  the  written  opinion  of  the  court,  obser- 
ved, that  in  tl»e  cafe  of  Edwards  vs.  Greentuell,  it  was  fettled  that  one  of  fe- 
veral  defendants  might  replevy.  But  that  K  had  no  bearing  on  the  cafe  juft 
decided,     See  the  cafe  of  Skinner,  &c.  -vs.  Robinjon,  ante  ^, 


jgfa  JvK  SMITH  vs.  SMITH,  &c. 

An  entry  call-  THIS  was  an  appeal  from  a  decree  of  the  Green  citv. 
ing  for  objefts  cuit  court,  dismissing  the  bill  of  the  appellant.  It  was 
which  dwerebV-  argued  last  term  by  Talbot,  for  the  appellant,  and  Wick- 
not  having  been  lifi,ior  the  appellees. 

notorious  nor  Edwards,  Ch.  J.  now  delivered  the  following  opi- 
fcr?beldntlythee".  nion  of  the  court : 

entry  was  deci-       The  entry  of  the  complainant  in  the  court  below,  who 

ded  to  be  vague,  is  the  appellant,  is  in  the  following  words  :  "  John  Smith, 

An  entry  de-  ass;o.nee   &c.  enters  500  acres  upon  a  treasury  warrant, 

fcribing  ari  ob-  "  .  .  A  -  j       •  /_ 

jedtasbeing  15  No.  187,  including  a  small  spring  marked  thus,  X,  on  a 
miles  from  a  maple,  about  a  quarter  of  a  mile  on  the  north  side  of  the 
ftrtlon'whenit  south  fork  of  Sinking  creek,    about   fifteen  miles  from 

was  only  9  I-»  ,  .  °.        .      '  ■?  ,  . 

miles  on  a  di.  Pittman  s  station,  beginning  about  halt  a  mile  southwest. 
reft  line,  is  an  of  said  spring,  running  north  the  first  line  three  fourths 
tu\  don'"  de"  °*"  a  mile' tnence  UP  ^ie  creek  for  quantity,"  made   15tht 
"a  trace  run-  May  1780, 

ning  from  the  It  is  agreed  between  the  parties,  that  Sinking  creekj 
ftation  near  to  nQW  ogjw  pitman's  creek,  and  Pittman's  station,  were 

the  faid  objeft,  .  .  I         a  •     ,    ' 

by  which  it  notorious  by  those  names  before  the  date  of  the  corn- 
was    13    1-2    plainant's  entry. 

"d^he  d-fcT"'  The  spring  claimed  by  the  complainant,  is  on  the  north 
tion,  without  a  side  of  the  south  fork  of  Sinking  creek,  (now  called  Pitt- 
can  in  the  en-  man's)  which  appears  to  have  been  called  the  Trace  fork 
tryfor  the  trace.  at  ^g  date  of  the  entry.  This  spring  runs  into  the.. 
south  fork,  as  admitted  by  the  parties. 

The  maple  tree  marked  X,  is  proven  to  have  been  sot 
marked  before  the  date  of  this  entry  ;  and  to  have  exis- 
ted so  marked,  at  the  time  of  the  complainant's  survey,. 
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in   1793,    (by  the  deposition  of  Andrew  Rogers    and        Smith 
William  Buckner).  *   This  tree  was  at  the  spring,  and    smith   &c 
one  hundred  poles  from  the  mouth  of  the  spring  branch. 

A  trace  from  Pittman's  station  led  up  the  south  fork, 
and  out  at  the  head  of  it :  and  it  is  not  proved  that  any 
other  trace  led  into  that  quarter  ot  the  country,  from  the 
station,  in  the  spring  1780. 

The  distance  from  the  station  to  the  spring  and  tree, 
along  the  trace,  is  reported  by  the  surveyor  to  be  13  1-2 
miles  ;  and  on  a  direct  line,  9  1-2  miles. 

It  is  admitted  also  by  the  parties,  that  there  are  other 
springs  on  the  north  side  of  the  south  fork  of  Sinking 
creek,  "  besides  the  spring  and  marked  tree,"  before 
mentioned. 

That  the  spring  and  marked  tree,  or  either  of  them, 
had  acquired  any  notoriety  previous  to  the  date  of  the 
complainant's  entry,  is  not  shewn  ;  but  on  the  contrary, 
it  seems  that  at  the  time  the  surveyor  made  the  origi- 
nal survey,  the  tree  and  spring  required  some  search  to 
find  them,  even  by  Andrew  Rogers,  who  assisted  in 
marking  the  tree. 

Thus  stands  the  case,  as  it  relates  to  the  entry  of  the 
complainant ;  the  sufficiency  of  which,  is  the  first  subject 
of  inquiry,  in  as  much  as  the  defendants  claim  under  the 
elder  grant,  which  is  of  itself  a  sufficient  protection,  un- 
til the  complainant  makes  out  an  equity  under  a  valid 
entry  (<z).     It  is  much  to  be  lamented,  that  by  the  omis-      (a)  See  Pat. 
sion  to  represent  on  the  connected  plat,  the  trace  ;  the  t'rIon  feft  Brad- 
mouth  of  the    south    fork  ;  the  extent   of  that  stream  ■,°r  '"  ' I03t 
the   relative  situation    of  the   station  and   the  .  spring ; 
where  the  trace  from  the  station  first  touched  the  south 
fork  ;  and  the  total   silence  of  the   testimony  as  to  the 
practicability  or  difficulty  of  going  from  the  station   to 
the  spring  on  a  direct  line  ;  much  darkness  overshadows 
this  claim,  which  perhaps  the  complainant  might  have 
removed. 

This  court  can  adjudge  only  by  the  light  which  the 
evidence  has  actually  thrown  upon  the  case  ;  not  by  that 
which  probably  might  have  been  afforded. 

A  locator  of  land  not  farther  distant  from  the  station 
than  nine  or  ten  miles,  might  reasonably  have  thought 
himself  secure  from  any  interference  with  this  entry, 
from  the  call,  about  fifteen  miles  from  the  station  ;  and 
therefore,  might  have  thought  a  search  for  the  spring 
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Smith  quite  unnecessary.  But  to  those  who  wished  to  appro- 
Smith*'  &c.  P"ate  l^e  residuum  immediately  adjacent,  and  with  that 
intent  sought  for  the  precise  situation  of  the  present  lo- 
cation, what  was  the  information  contained  in  the  entry  ? 
It  is  admitted,  that  the  spring  called  for,  is  sufficiently 
marked  and  identified,  ivhen  found,  by  the  maple  and  X 
thereon,  and  correspondence  of  distance  from  the  south 
fork.  But  the  question  is,  could  the  spring  and  tree 
have  been  found  by  locators,  with  reasonable  search  ? 
The  directions  given  by  the  entry,  are,  to  look  on  the 
north  side  of  the  south  fork  of  Sinking  creek,  about  IS 
miles  from  Pittman's  station,  and  about  a  quarter  of  ar 
mile  from  the  creek. 

The  first  difficulty  which  the  person  in  search  would 
have  to  encounter,  is  the  mistake  in  distance.  If  he  had 
pursued  the  direct  rout,  he  would  not  have  commenced 
his  search  until  he  had  got  four  miles  or  upwards  beyond 
where  the  objects  were  to  be  found ;  and  it  cannot  be 
presumed  that  he  either  would  or  ought  to  have  return- 
ed back,  that  distance  in  search  of  them. 

To  obviate  this  difficulty,  it  has  been  insisted  that  a 
subsequent  locator  would  have  pursued  the  traces  from 
Pittman's  station,  into  the  neighborhood  of  the  spring 
and  tree  to  have  found  them  :  and  that  therefore,  the 
distance,  according  to  the  meanders  of  the  road,  should 
be  regarded. 

If  he  had  pursued  the  trace,  and  had  judged  of  the 
distance  by  its  meanders,  which  it  may  fairly  be  pre- 
sumed in  that  case  he  would  have  done  ;  the  distance  is 
a  mile  and  a  half  short  of  that  described  in  the  entry  ; 
and  as  it  is  admitted  by  the  parties  that  there  were  other 
springs  on  that  side  of  the  south  fork,  it  is  by  no  means 
clear  that  he  would,  with  reasonable  search,  have  found 
that  one  at  which  the  marked  tree  stood.  Although  the 
marked  tree,  when  discovered,  would  have  enabled  an 
inquirer  to  have  known  that  was  the  spring  intended; 
yet  it  would  have  been  of  little  assistance  in  making  the 
discovery.  Because  a  letter  marked  on  a  tree,  is  fre- 
quently not  easily  seen,  and  may  readily  be  overlooked, 
even  by  one  in  search  of  it.  And  it  is  not  proved  in  the 
ease,  that  the  mark  on  the  tree  was  either  large  or  easi- 
ly discovered  ;  but  the  presumption,  from  the  evidence, 
is  rather  to  the  contrary. 

These  observations  have  been  made  upon  the  suppo- 
sition that  the  arguments  of  the  appellant's  counsel  is 
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well  founded  ;  that  a  subsequent  locator  would  have  pur-        Smith 
sued  the  trace  from  Pittman's  station  into  the  neighbor-    sMIT„ '  g^ 
hood  of  the  spring  and  tree,  to  have  found  them. 

But  the  most  fatal  objection  to  the  appellant's  entry,  is,  See  Ccuchmah 
that  it  neither  calls  for,  nor  has  any  allusion  to  the  trace.  'w.Tbomijftfti 
There  is  nothing  in  the  entry  calling  the  attention  to  it 
as  the  means  of  finding  the  objects  called  for ;  or  to  in- 
duce another  locator  to  pursue  the  trace,  in  preference  to 
any  other  way  through  the  woods,  to  a  point  on  the  south 
fork  of  Sinking  creek,  about  15  miles  from  Pittman's 
station  ;  nor  can  it  be  presumed,  from  the  circumstances 
of  the  case,  (in  as  much  as  neither  the  trace  nor  the  re- 
lative situation  of  the  station  to  the  creek,  or  to  the 
spring  and  marked  tree,  are  laid  down  or  shewn)  that  a 
subsequent  locator,  in  search  of  the  objects  called  for  in 
the  appellant's  entry^  would  have  pursued  the  trace  from 
the  station  to  find  them.  It  appears,  indeed,  from  the 
distance  on  a  direct  line,  being  but  nine  and  a  half  miles, 
ahd  the  distance  along  the  trace  being  thirteen  and  a 
half  miles,  that  it  was  a  very  circuitous  rout ;  and  for 
aught  that  appears;  the;  relative  situations  of  the  trace; 
station,  and  marked  tree  and  spring,  may  be  such,  that 
one  having  any  general  knowledge  of  the  country  (which 
must  be  presumed  to  have  been  the  case  with  locators 
of  land)  would  have  been  more  likely  to  have  pursued 
the  direct  rout.  To  say  the  best,  it  is  left  entirely  to 
conjecture  whether  he  would,  most  probably,  have  pur- 
sued the  one  or  the  other. 

For  these  reasons,  we  are  of  opinion  that  the  trace 
cannot  aid  the  appellant's  entry  ;  and  that  the  entry  can- 
not be  supported  without  it.  And  that  there  is,  there- 
fore, no  error  in  the  decree  of  the  circuit-  court,  in  dis- 
missing the  complainant's  bill. -^Decree  affirmed. 


ALSTOD3,  &c.  vs.  MILLER.  ^rinid. 

WRIT  of  error  from  Bourbon  circuit  court."     It  was    Entries  on  pre- 

argued  by  Clay,  for  the  plaintiffs.  emption    war- 

The  Court  delivered  the  following  opinion  :— The  rants  ,made  af7 

■.    ■      .  ~    .  ,  .  .    .  °      l     .        ,  rer    the  period 

plaintitts  m    this  court  were   complainants  m  the  court  firft  limited  for 
below,  upon  an  entry  made  the  9th  day  of  June  1780,  in  thofe  entries, 
these  words,  "  Tosiah  Huntsman  enters  200  acres,  upon  b.ut  wi^'"  che 

-  ,  ,,       -     .       r-   V-  i'        \        time  which  waa 

a  treasury  warrant,  on  tne  middle  lork  of    Licking,  be-  allowed  by  fnc- 
2  A  .      . 
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Alstods,  &c.  tween  William   Miller's  settlement,  &c.  and  the  creek,' 
MiIlkr       b«ginnmo  at  tne  moutn  °f  a  branch  that  M'fller's   im- 
provement is  on,  and  to  run  down  on  the   south  side  of 
csffive  laws  for  the  creek  for  quantity." 

ftiUretlb^r  Tn's  entnJls  deemed  valid,  and  interferes  with  Wil- 
preference  as  liam  Miller,  the  defendant,  who  claims  under  his  pre- 
pre-etnption  eruption  warrant,  entered  with  the  surveyor  on  the  4th 
"T^re-emp-  day  of  December  1782,  for  1000  acres,  "  on  a  branch  of 
tion  entry  which  the  south  fork  of  Licking,  waters  ofHinkston  fork,  join- 
adjoins  the  fet-  jn„  his  settlement,  running  down  the  creek,  and  on   the 

tlementowhich  i_     •  1     r  *.-..     « 

it  is  appendant,  S0Uth  Sltle  for  quantity. 

will  take  prefe.  The  Bourbon  circuit  court  directed  the  manner  of 
rence  or*  an  el-  surveying  the  defendant's  settlement,  and  of  the  pre- 
T.r  w^aitho*  emption  adjoining  thereunto,  somewhat  variant  from 
there  were  a  the  manner  in  which  they  had  been  carried  into  grant ; 
fufficiency     of  but  finding  the  whole  of  the  complainant's  claim    inclu- 

vacant    land  to    ,     ....       >        1    r       1       .»  .•  1    •  »• 

fatisfy  the  pre-  ued  within  the  defendant  s  pre-emption  claim,  as  direct- 
emptionwarrant  ed  to  be  surveyed,  finally  dismissed  the  bill. 
on  the  other  The  speciality  of  the  defendant's  entry,  or  the  notori- 
tlement.  6  ety  °f tne  objects  therein  called  for,  are  not  in  question  ; 
See  Hughes's  and  the  entry,  when  properly  surveyed,  will  include  all 
Rep.  131, 132.  tbe  lancl  in  controversy.  So  that  only  two  questions 
remain  : 

First — Whether  the  defendant's  claim,  at  the  date  of 
the  location,  had  lost  the  preference,  and  superiority  of 
pre-emption  ;  but  if  not,  then, 

Secondly-— Whether  it  could  be  entered  on  land  pre- 
viouslv  located  upon  a  treasury  warrant,  near  to  and  on 
one  side  of  the  settlement,  to  which  the  pre-emption 
was  appendant ;  but  leaving  vacant  land  on  the  other 
sides  to  satisfy  the  pre-emption. 

The  first  question  was  spoken  to  by  the  counsel  for 
the  complainant,  in  part,  as  though  the  time  for  entering 
pre-emption  warrants  had  been  suffered  to  expire  before 
the  date  of  the  defendant's  entry  ;  and  alterwards  re- 
vived by  the  legislature  of  Virginia  ;  whereas  the  time 
allowed  by  the  act  of  1779,  had  been  enlarged  and  con- 
tinued from  time  to  time,  without  chasm.  So  that  the 
argument  on  that  branch  of  the  cause,  can  be  predicated 
only  upon  a  supposed  incompetency  of  the  powers  of 
that  legislature  to  extend  the  time.  That  question,  the 
court  feel  not  the  smallest  hesitation  in  deciding  affirma- 
tively in  favor  of  the  powers  of  the  legislature.  As  it 
respects  the  proper  exercise  of  those  powers  between  the 
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commonwealth  of  Virginia,  and  those  to  whom  settle*  Alstods,  &c, 
ment  and  pre-emption  rights  were  granted  j  it  may  be  miIlkr 
remarked,  that  the  situation  of  this  district ;  remote  from 
the  capital ;  detached  from  the  rest  of  Virginia  by  an 
extensive  wilderness  ;  infested  by  an  Indian  enemy, 
which  rendered  communicatiou  with  the  mother  state 
very  difficult  and  uncertain  ;  the  harrassed  and  endan-. 
gered  state  of  this,  then  infant  settlement,  whose  very 
extermination  was  threatened  by  the  savage  foe  ;  called 
aloud  upon  the  legislature  to  extend  the  time  limited  for 
obtaining  pre-emption  warrants,  and  entering  them  with 
the  surveyor. 

As  it  respects  the  justice  of  the  measui'e,  with  regard, 
to  holders  of  treasury  warrants,  it  may  be  remarked,  that 
they  purchased  their  warrants,subject  to  the  reservations, 
made  in  favor  of  pre-emptioners  ;  for  whom  certain  por- 
tions of  land,  out  of  the  general  fund,  had  been  reserved 
s,ub  modo,  because  of  services  rendered,  which,  the  act 
of  1779  recognized  as  a  consideration  in  part.  If  the 
terms  held  out  to  the  pre-emptioners  had  not  been  com- 
plied with,  the  land  reserved  for  them  might  have  re- 
turned to  the  general  mass ;  but  the  legislature  have  not 
chosen  to  insist  rigidly  upon  those  terms,  so  as  to  work 
a  forfeiture,  but  have  extended  the  time  for  performance. 
Xn  doing  this,  they  have  not  diminished  the  fund  out  of 
which  the  holders  of  treasury  warrants  purchased  ;  but 
only  prevented  the  general  fund  from  receiving  an  ac- 
cession. The  legislature  have  not  encroached  upon  the 
boundaries  originally  referred  to,  or  transgressed  the  li- 
mits prescribed  in  the  terms  of  sale  to  the  purchaser  of. 
treasury  warrants,  but  have  acted  only  upon  the  reserva- 
tions contained  therein. 

These  observations  are  not  produced  by  any  doubt  as 
to  the  powers  of  the  legislature,  but  are  intended  to  shew, 
that  a  liberal  construction  should  be  given  to  their  acts, 
in  favor  and  in  preservation  of  the  rights  of  pre-emp- 
tion. 

The  court  is.  of  opinion,  that  the  defendant's  warranty 
when  located,  had  not  lost  its  superiority  and  preference 
as  a  pre-emption.  The  nature  and  extent  of  that  supe- 
riority, belong  to  the  second  question. 

It  has  been  contended  that  the  right  of  pre-emption, 
is  satisfied  by  leaving  vacant  land  on  one  side  of  the  set-, 
tlement  ;  and  that  such  was  the  fact  in  this  case.     The 
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^lstods,  &c.  impropriety  of  deciding  upon  the  merits  or  demerits  of 
JVJiYle*  claims  collaterally  brought  into  view,  and  held  by 
those  who  are  not  parties  or  privies,  and  therefore  not 
bound  by  the  decision,  is  a  sufficient  answer  to  so  much 
as  regards  the  fact  of  vacancy ;  which,  however,  is  not 
suggested  in  the  bill,  or  otherwise  affirmed  than  by  the 
complainant's  counsel  in  argument. 

But  it  the  vacancy  were  admitted,  the  right  of  pre- 
emption, as  given  by  the  law,  excludes  the  idea  of  en- 
croachment, otherwise  than  as  subject  to  the  risk  that 
the  choice  of  the  pre-emption  might  alight  upon  the 
same  tract  with  that  of  the  treasury  warrant  claimant  ;• 
and  in  such  case,  that  the  treasury  warrant  must  yield. 

The  arguments  used  by  the  complainant's  counsel, 
tend  rather  to  shew  that  the  legislature  might  have  offer- 
ed better  terms  to  purchasers  of  treasury  warrants,  than 
to  explain  what  are  the  rights  of  pre-emption  actually 
reserved.  Pre-emption,thiit  is  to  say,  the  right  to  buy  in 
preference  to  others,  was  recognized  in  favor  of  a  cer- 
tain description  of  persons  ;  the  quantity  of  the  particu- 
lar tracts  which  they  should  have  the  right  to  buy  in  pre- 
ference to  others,  was  defined  ;  but  the  precise  metes 
and  bounds  were  left  to  be  designated  by  the  pre-emp- 
tioners,  in  their  future  entries  with  the  surveyor ;  with 
this  restriction  however,  as  to  them,  and  as  to  notice  to 
other  purchasers  ;  that  the  land  should  be  adjoining  to 
that  allowed  them  in  "  consideration  of  settlement." 
Such  were  the  terms  held  out  to  pre-emptioners  ;  such 
were  the  reservations  made  known  to  purchasers  of  trea- 
sury warrants. 

The  time  allowed  by  law  for  entering  pre-emption 
warrants,  extended  originally,  and  before  enlargement, 
beyond  the  period  at  which  the  location  of  treasury  war- 
rants was  to  commence.  In  this  interval,  between  the 
opening  of  the  land-office  and  the  original  limitation,  the 
complainant's  entry  was  made  ;  so  that  the  purchasers 
of  treasury  rights,  generally,  and  the  complainant  in  par- 
ticula  r,  acquired  their  rights,  subject  to  these  terms  of 
preference.  He  cannot  then  complain  that  he  has  been 
denied  any  benefit  of  selection  which  he  purchased  ;  but 
his  complaint  is,  that  he  has  not  been  permitted  to  take 
first  choice,  (instead  of  second  choice)  to  the  exclusion 
of  those  to  whom  he  was  informed  at  the  time  of  his 
purchase  the  first   choice   belonged  and  was  reserved* 
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The  inconvenience  to  holders  of  treasury  warrants  re-  Alstods,  &c„ 
suiting  from  being  compelled  to  leave  considerable  qnan-  Mill 
tities  of  land  around  the  settlement  claims,  or  of  appro- 
priating the  whole,  subject  to  the  risk  of  being  overreach- 
ed as  to  1000  acres  by  the  pre-emption  appendant,  were 
considerations  proper  to  be  weighed  by  the  legislature, 
and  by  the  individuals  who  purchased  and  located  trea- 
sury warrants.  The  court  can  only  say  "  ita  lex  scripta 
est."  To  give  the  right  of  pre-emption  any  other  con- 
struction, would  involve  endless  absurdities,  perplexi- 
ties and  uncertainties,  and  would  be  contrary  to  the 
whole  current  of  decisions,  which  have  become  settled 
rules  of  property. 

It,  therefore,  seems  to  this  court,  that  the  right  of  the 
pre-emptioner  was  not  to  be  curtailed,  or  restricted  to 
one  or  more  sides  of  his  settlement,  by  the  act  of  a  trea- 
sury warrant  holder,  in  locating  such  warrant  upon  one 
side  of  the  settlement,  although  all  the  other  sides  might 
have  been  left  vacant ;  but  if  he  chose  to  approximate 
the  settlement  with  his  claim,  he  might  do  so  ;  but  at  the 
peril  of  having  his  treasury  right  overreached  by  the 
pre-emption  appendant  to  such  settlement, 

Decree  affirmed. 


BACON  w.  BROWN.  '+Utuk 

By  the  Court. — After  the  third  day  of  the  second  praaice— fee 
term  after  an  appeal  is  taken,  this  court  has  no  discretion  cafe. 
to  hear  a  motion  to  receive  the  record ,  and  docket  the 
appeal.  We  are  limited  by  the  act  of  assembly.  But  if 
the  appellee's  counsel  will  consent,  we  will  hear  the  mo- 
tion as  if  on  the  third  day.  This  point  was  settled,  on 
argument,  the  first  week  of  the  present  term.* 

*  Tbomffon  vs.  Wllmot,  this  term,  S.  P; 


M'CULLOUGH  vs.  MYERS'S  ex'rs. 

MYERS  filed  his  bill  in  chancery  in  the  old  Mercer  maS?aC0^£ 
court  of  quarter  sessions,  against  M'Cullough.  to  the  requifi- 

The  bill  charged  a  fraud  practised  by  the  defendant  tion!  ofthe  fub- 
pnthe  complainant,  in  having  pretended  an  authoritv  to  mft°1i  Jo  not 
act  for  James  Wallace,  concerning  his  settlement  and  the    objection 
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M'Cullough  pre-emption,  thereby  inducing  the  complainant  to  utw 
MvsRs'sex'rs.  dertake  to  clear  the  said  claim  out  of  the  offices,  for  one 
half  of  the  pre-emption,  and  receiving  from  the  said 
may  be  waived  Myers  his  bond  to  convey  the  settlement  and  one 
agreement^of  half  of  the  pre-emption  to  him,  the  defendant  ;  that  he 
theparties,oran  had  assigned  away  the  complainant's  bond  therefor* 
exprefs  promife  which  the  complainant  had  satisfied  j  that  the  complain- 
award  to  "bids  ant  *iac*  cleared  out  the  claims,  but  that  Wallace  had 
fcyit,  denied  the  authority  of  the  defendant  to,  act  in  that  be- 

half ;  it  charged  the  assignment  made  by  the  defendant, 
of  the  certificate  of  the  commissioners,  to  be  a  forgery, 
and  had  actually  sold  the  land  to  another  ;  that  the  said 
Myers  and  M'Cullough,  in  1787,  mutually  executed  a^ 
bond,  each  to  the  other,  to.  submit  these  matters  of  dif- 
ference to  the  arbitrament  and  "  final  determination"  of 
Walter  Beall  and  James  Harrod,  and  to  abide  by  and 
perform  the  award  of  them  or  their  umpire,  &c.  "  so  as,, 
the  award  of  the  arbitrators  be  made  and  set  down  in. 
writing,  indented  under  their  hands  and  seals,  ready 
to  be  delivered  to  the  said  parties  in  difference,  on  or  be- 
fore the  thirtieth  day  of  June  1787,"  &c. 

An  award  is  set  forth,  bearing  date  on  the  27th  day 
of  June  1787,  not  under  seal,  directing  said  M'Cullough 
to  convey  to  said  Myers  1400  acres  of  land,  equal  in, 
value  to  James  Wallace's  settlement  and  pre-emption, 
in  Nelson,  &c.  The  bill  farther  charges,  that  the  de- 
fendant was  present  at  the  making  the  award  ;  made  no 
objections  thereto;  but  afterwards  made  application  to, 
settle  the  demand  according  to  the  award. 

The  defendant  denied  that  he  pretended  any  authori- 
ty to  act  for  Wallace,  but  that  Myers  knew  he  had  as- 
sumed but  a  friendly  agency,  and  suggests  that  Myers. 
himself  put  Wallace's  name  to  the  assignment  of  the 
certificate  granted,  by  the  commissioners.  He  admits, 
that  he  assigned  aAvay  Myers's  bond  for  the  900  acres 
of  the  land  ;  and  denies  that  he  was  privy  to  the  ma- 
king of  the  award-set  forth  ;  or  that  he  acquiesced  there- 
in ;  or  that  any  award  was  made  in  pursuance  of  the  sub= 
mission. 

The  bill  prayed  for  specific  performance  ol  the  award, 
and  also  for  general  relief. 

On  the  death  of  Myers,  the  suit  was  revived  in  the 
name  of  his  executors. 

The  circuit  court  of  Mercer,  (to  which  the  cause  had 
been  transf  ered  by  law)  making  the  award  the  basis  of, 
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their  decree,  gave  the  complainants  the  value  of  James  M>C«t^B 
Wallace's  settlement- and  pre-emption,  as  assessed  by  a  MYERS>ssx'rs. 
iury  emnanneled  for  that  purpose.     To  reverse   which 
decree,  this  writ  of  error  was  brought  by  M  Cullough. 

The  cause  was  argued,  and  a  decision  given,  rever- 
sing the  decree,  at  the  spring  term  1807,  upon  the  prin- 
ciple that  a  court  of  chancery  would  not  enforce  the 
specific  execution  of  an  award,  unless  some  act  had  been 
done  confirming  the  award,  by  the  party  against  whom  # 
the  bill  is  brought  ;  or  at  least,  an  express  promise  had 
been  afterwards  given,  to  abide  by  it. 

A  re-hearing  was  obtained,  and  the  whole  cause  open- 
ed, and  it  again  came  on  for  argument. 

Littell,  for  the  plaintiff  in  error— I  lay  it  down  as  a  4frJ  «<*• 
settled  principle,  that  every  award,  to  be  valid,  must  be 
certain  and  final.  This  award  is  defective  in  both  of 
these  respects.  It  is  not  said  what  land  is  to  be  convey- 
ed, and  the  whole  state  is  open  for  the  plaintiff  to  select 
land  in.  The  land  to  be  conveyed,  is  to  be  of  the  value 
of  Wallace's  settlement  and  pre-emption.  Who  is  to 
say  what  is  the  value  of  Wallace's  settlement  and  pre- 
emption ?  Or  who  is  to  determine  whether  the  land  of- 
fered is  equal  in  value  ?  An  award,  to  be  good,  should 
settle  the  dispute,  not  lay  the  foundation  of  a  new  one  : 
but  it  would  require  a  new  suit  to  settle  these  points. 
These  principles  are  recognized  and  decided  on  by  this 
court,  in  the  case  Drear  vs.  Singleton,  Pr.  Dec.  77, 
where  an  award  directing  three-fourths  of  a  tract  of 
land  to  be  conveyed,  was  set  aside,  for  uncertainty,  m 
not  directing  what  end  or  part  the  three-fourths  were 
to  be  laid  off.  Neither  does  this  award  direct  that  re- 
lease should  be  given,  or  that  it  is  a  satisfaction  of  the 
original  demand. 

This  award  is  not  in  pursuance  of  the  condition  of  the 
arbitration  bonds.  The  award  is  not  by  deed.  Every 
requisition  of  the  submission,  whether  directed  by  cau- 
tion or  caprice,  must  be  strictly  complied  with,  or  the 
award  is  not  good — Sanders  vs.  Throckmorton,  Pr.  Dec. 
384,— Shores  vs.  Bales,  in  this  court— Rhodes  vs.  Jou- 
rtt,  Bunberry  70. 

The  submission  requiring  the  award  to  be  under  seal, 
is  in  the  nature  of  a  condition  precedent,  and  no  action 
can  be  maintained  until  the  performance  of  precedent 
conditions— 2    Eq.   Ox.    Ab.  208-9—1  Fonb.  391-2— 
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M'Cv^0VGH  Winters  vs-  Ban:,  in  this  court,  Oct.  term  1798 — Flem~ 

MvEitl'sex'rs.  *jjgM'  Chinoivith,  Pr.  Dec.  25 — Bridges  vs.  Hardgrovc^ 

ibid,  153 — Marina,  cffc.  vs.  Woods,  ibid,  276. 

An  award  should  pursue  a  submission,  as  strictly  as  a 
power  executed  in  the  ordinary  conve varices  of  real  es- 
tate^  should  pursue  the  stipulations  required.  In  these* 
less  deviations  from  the  power  given  have,  been  held  fa- 
tal—Powell  on  powers*  78,  136,  259. 

Bledsoe  and  Talbot,  for  the  defendants  in  error. — The 
doctrine  relative  to  awards,  has  been,  for  ages,  gradually 
improving.  The  jealous  and  scrupulous  niceties  requi- 
red in  awards  relative  to  real  estates,  is  to  be  traced  to 
feudal  origin,  where  hampering  alienations,  and  settling 
family  estates,  is  the  policy  of  the  country.  In  this 
country  our  policy  is  different.  Every  facility  should 
be  given  to  an  interchange  of  estate.  You  should  not, 
therefore,  feel  yourselves  bound  by  mere  technical  rules* 
bottomed  upon  old  decisions:.  But  even  in  England,  at 
this  day,  exceptions,for  mere  matters  of  form,  to  awards* 
are  disregarded.  If  arbitrators  are  mistaken  in  a  plain 
point  of  law,  the  award  may  be  set  aside,  but  not  so  if 
it  be  on  a  doubtful  point — 3  Atkins  493.  If  an  award 
is  good  to  a  common  intent,  it  is  sufficient — 3  Atk.  504* 
We  should  not  be  too  nice  in  requiring  arbitrators  to 
point  out  the  manner  in  which  their  award  is  to  be  carj 
lied  into  effect — 3  Atk.  505.  Every  intendment  is  iri 
favor  of  awards — 1  Vesey,jun.  17,  18.  Chancery  will 
not  set  aside  an  award,  but  for  parlialitv,  misbehaviour 
or  corruption  of  the  arbitrators,  or  a  plain  mistake  appa- 
rent on  the  face  of  the  award — 1  Wash.  14,  158. 

It  is  no  exception  to  the  award,  that  it  has  not  fixed 
the  value  of  the  land.  Men  might  be  chosen  by  the 
parties  to  value  it ;  or  if  cither  refused  to  appoint,  the 
court  would  appoint  a  valuer — 1  Wash.  226. 

The  exception  for  want  of  a  seal,  is  a  mere  exception 
of  iorm.  There  is  no  substantial  difference  in  this  coun- 
try, between  writings  under  seal  and  those  not  under 
seal.  We  rely  on  2  Vera.  24,  to  shew,  that  in  chancery* 
an  award  is  good,  though  informal. 

When  parties  amicably  leave  their  differences  to  do- 
mestic tribunals,  you  should  lend  them  every  aid  to  give 
them  effect.  They  take  much  trouble  from  the  courts,' 
especially  inland  business.  Take  care,  therefore,  that 
by  your  decisions,  you  do  not  invite  them  to  resort  to 
law,  after  a  fair  decision  by  arbitration. 
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Edwards,  Ch.  J.  delivered  the  opinion  of  the  court.  M'Cul£ough 
After  a  statement  of  the  case,   he  proceeded:   It  seems  MrEBs'sex'rfc 
:to  this  court  that  the  award  set  forth  is  null  and  void,  be- 
-cause  not  sealed,  as  expressly  required  by  the   submis-     ^tnl  1Vh- 
Aion,  and  because  it  leaves  the  matter  wholly  uncertain, 
undeterm  ined,  and  open  for  future  controversy;     These 
^objections,  not  to  mention  others  of  minor  importance, 
could  only  have  been  surmounted  by  the  express  agree- 
ment of  the  parties,  subsequently   made  ;  and  looking 
;to  the  award  as  the  basis  of  a  new  contract ;  or  at  least, 
.by  an  express  promise,  on  the  part  of  M'Cullough,  to 
.perform  the  award,  after  he  had  notice  thereof,  amount- 
ing to  a  waiver  of  the  objections  thereto,     ouch  a  case 
•{although  attempted)  is  not  satisfactorily  made  out  by 
•the  evidence. 

The  decree,  therefore^  of  the  circuit  court,  bottomed 
on  the  said  award,  is  erroneous  ;  and  is  hereby  rever- 
sed and  set  aside.  This  renders  it  unnecessary  for  this 
•court  to  examinethe  principles  upon  which  their  former 
:opinion  was  founded  ;  but  without  affirming  or  disaf- 
firming them,  the  said  former  opinion  and  decree  of  this 
court,  herein  made  and  entered,  is  set  aside; 

And  because  it  appeareth  from  the  bill,  answer  and 
.exhibits,  that  the  complainants  in  the  circuit  court,  have 
-matters  of  equity,  independent  of  the  award,  upon  which 
the  said  court  have  not  adjudicated,  and  which  are  pro- 
per, to  be i farther  inquired  into: 

This  cause  is  therefore  remanded  to  the  said  circuit 
court,  with  directions  to  set  aside  the  verdict  of  the  ju- 
ry, and  for  new  proceedings  to  be  had  in  the  cause  ;  dis- 
regarding the  said  award,  as  though  the  same  had  ne- 
.Ver  been  made. 


DAVIDSON^.  BUSH.*  4«7*#* 

AN  ejectment  in   the  name  of -on  the  de-    None  but  par- 

Jfcnise    of  Bush,  was    commenced  in  the  Nelson  circuit  ties  or  privies  m. 
court.     A  copy  of  the  declaration  was   served   on  Da-  a  Judsment  ca.a 

,  rj     -     .    ■     "  .  »■  .  prolecute  a  writ 

vidson,  the,  tenant  in  possession  ;   he   not   appearing,  a  0f  error  t0  re_ 
common  order  was  taken  against  him.     At  the  succeed-  verfe  it. 
ing  term,  William  Hardin  made    himself  defendant,  by 

*  Abfent,  Jvdgb   Bibb. 

2   B 
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Davidson     consent ;  entered  into  the  common  rule,  and  confessed 

•VS.  .        i 

Bosh.        judgment,  reserving  equity. 

A  writ  of  error  to  reverse  this  judgment,  was  brought 
in  the  name  of  Davidson.  Bush,  by  his  counsel,  mo- 
ved to  dismiss  the  writ  of  error,  because  Davidson  had 
no  right  to  prosecute  a  writ  of  error. 

Hardin,  for  the  motion. — None  but  parties  or  privies 
to  a  judgment,  can  bring  a  writ  of  error — 2  Bac.  Ab. 
(Gw'il.  Ed.)  456 — Roll.  Ab.  747 — Dyer  90.  Although 
the  person  against  whom  the  recovery  was  had,  have 
nothing  in  the  land  at  the  time  of  the  recovery — 2  Bac. 
Ab.  (Gwil.  Ed.)  456-7— Roll.  Ab.  749 — Rol!.  Rep. 
302 — 2  Bac.  Ab.  458-9 — Cro.  Eliz.  294.  Davidson 
is  neither  party  nor  privy  to  the  judgment.  The  ser- 
vice of  notice  on  him,  gave  him  an  apportunity  of  ma- 
king himself  a  party  ;  but  he  has  not  availed  himself  of 
it.  Anciently,  it  was  the  practice  for  the  tenant  in  pos-*- 
session  to  defend  the  suit  in  the  name  of  the  casual 
(  ejector  ;  but  even  then,  he  had  to  procure  leave  to  de- 
fend in  his  name — 2  Bac.  Ab.  (Gwil.  Ed.)  408 — Style 
468 — T.  Raymond  93 — Keb.  705,  740. 

Perhaps  the  tenant  in  possession  might  prosecute  a 
writ  of  error  in  the  name  of  the  casual  ejector,  where  no 
other  defendant  had  been  made  ;  but  if  that  could  be 
done,  I  conceive  it  must  be  by  a  rule  of  court  permit- 
ting him  to  do  this.  But  after  a  defendant  is  made  in 
the  place  of  the  casual  ejector,  there  is  no  reason  for 
permitting  even  this  privilege. 

Ifvou  sustain  this  writ  of  error,  landlords,  who,  by 
confessing  judgment  in  ejectments,  have  made  the  plain- 
tiffs careless  about  the  regularity  of  the  proceedings,  will 
prosecute  writs  of  error  in  the  names  of  their  tenants  in 
possession,  to  the  manifest  perversion  of  justice. 

The  Court  sustained  the  motion,  and  dismissed  the 
writ  of  error.* 

Daviess,  for  the  plaintiff  in  error. 

*  In  the  cafe  of  the  W\ctt\jfe%  i/s.  May  &  Ambiojc,  on  a  motion  for  ifuj:erfe- 
Jeas,  fall  term  1809,  the  court  decided  that  the  purchasers  of  a  houfe  and  lot, 
fold  undera  decree  of  court,  were  not  fuch  parties  as  to  entitle  them  to  a  writ 
of  errortorcverfe  the  order  of  court  madeatthe  jnftance  of  the  complainant 
and  defendant,  fetting  afidethe  fale,  and  ordering  a  new  fale. 
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MORTON  vs.  HERAULT  and  PILE. 

MORTON   sued  Herault,   and  made  an  affidavit  to     Exceptions  ro 
hold  him  to  bail,  upon  which  he  obtained  a  judge's  or-  ^n,Jaffi1dayk  r? 

.  ,  '     r  ,        ,    r .      ,  1-1  hold  to  bail  mult 

der  for  that  purpose;  the  detendant  accordingly  gave  be, made  at  the 
appearance  bail.  At  the  succeeding  court,  Pile  became  firft  term  after 
the  special  bail ;  and  at  the  term  next  succeeding,  He-  e,vin?  aPPf r.- 

i ,       ,  .  ,     ,  ii  ance  bail.    It  is 

rault,  by  his  attorney,  moved  the  court  to  quash  the  ap-  t00  late  after 
pearance  bail  bond,  discharge  the  recognizance  of  spe-  fpecial  bail  is 
cial  bail,  and  to  permit  him  to  appear  without  bail,  for  a  S1^"1  ,{l 
defect  in  the  affidavit  upon  which  he  was  held  to  bail ;  vs  Rogers  ante 
which  motion  was  granted  by  the  court.  This  opinion  183. 
was  excepted  to  by  the  plaintiff. 

The  error  assigned  extended  to  that  opinion  and  deci- 
sion only. 

The  cause  was  ai-gued  by  Allen  and  Littell,  for  the 
plaintiffs  ;   and  by  3P Kinley,  for  the  defendants. 

By  the  Court. — We  are  of  opinion  the  inferior 
court  erred — First,  because  the  defendant  ought  not  to 
have  been  permitted  to  avail  himself  of  any  defect  in  the 
affidavit,  at  any  time  after  the  first  term  succeeding  the 
giving  of  appearance  bail. 

Secondly — It  could  not  be  done  after  special  bail  was 
given ;  and,  consequently,  the  recognizance  of  special 
bail  could  not  be  discharged. 

Judgment  of  the  inferior  court  discharging  the  special 
bail  reversed. 


LANSDALE  vs.  FINDLEY. 

A  writ  of  error  coram  vobis  was  prosecuted  by  Lans-  On  affirming 
dale  against  Findley  in  the  court  below,  which  was  de-  a  judgment  on 
cided  in  Findley's  favor,  and  ten  per  cent,  damages  awrlt  °'  "™r 
awarded  to  Findley  :  Lansdale  appealed,  and  the  judg-  court  wyi'  not 
ment  was  affirmed  at  the  last  term — See  ante  151.  give  ten  percent. 

A  question  was  then  made  whether  ten  per  cent,  da-  damases  °.n'ne 

1  iiii-  it  original    judg. 

mages  were  to  be  awarded  by  this  court  ;  and  it  so,  on  me„t       but 
what  sum  should  it  be  given.,  will  give  ten/w 

Talbot,  for  the  appellee.— The  object  of  the  law  was  to  ""'•  °n  ***■ 

*  i.  ,  •}  r  ,  £er«Rf.adjudg. 

give  compensation  tor  the   suspension  or.    a  Judgment,  ed  by  the  infe- 
and  the  extraordinary  expenses  incurred  in  defending  an  rior  court. 
appeal ;    that    compensation   is  ten  per  cent.  ;    that  ten       The  iame 

. m  *  ,1111  1  11  i  rule  on  arhim- 

p.er  cent,  must  be  calculated  on  the  sum  actually  stayed  jng    a    decree 
\nthe  appellant's  hands  by  the  appeal.      By  the  appeal,  which  diflbived 
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Lansdale     our  original  judgment  at  law  is  suspended  ;  we  are~there- 
Findley,     ^orc  cntltle<l  to  tender  cent,  on  the  original  judgment. 
Hardin,  for  the  appellant. — Incases  of  this  kind,  the 
an  injunaion  &  COurt  should  be  careful  that  they  do  not  give  too  exten- 

ga»e  ten  fer    sjve  a  construction  to  a  statute,  which  is  penal,   and,  in 
cent,  .  .  .  .      '         .  '     .       ' 

many  instances,  oppressive,   however  beneficial  it  may 

be  in  others.  If  the  law  intended  a  compensation  for 
suspending  a  judgment,  that  law  is  satisfied  by  ten  pet- 
cent,  already  awarded  for  the  suspension.  Here  has 
been  but  one  suspension,  though  continued  in  two  courts. 
The  law  never  could  intend  double  compensation,  or 
rather  double  penalties,  for  seekingjustice  in  a  legal  way. 
No  case  is  recollected,  and  it  is  confidently  believed 
hone  exists,  where  this  court  has  given  ten  per  cent,  on 
affirming  a  judgment  or  decree,  where  ten  per  cent,  was 
awarded  below.  And  seldom,  perhaps  never,  is  there  a 
term,  but  some  judgments  in  this  situation  are  affirmed. 
It  not  being  claimed,  if  it  has  passed  silently,  and  I  pre- 
sume it  has,  is  a  strong  argument  against  it. 

But,  according  to  the  most  rigid  construction,  you 
can  only  award  ten  per  cent,  oh  the  ten  per  cent,  adjudg- 
ed to  the  appellee  below. 

That  is  the  amount  of  die  judgment  appealed  from. 
The  other,  or  original  judgment,  it  is  true,  is  suspended 
in  its  operation  ;  but  that  suspension  is  only  a  conse- 
quence of  the  appeal  continuing  the  supersedeas,  awarded 
in  the  court  below.  The  original  judgment  is  not  ap- 
pealed from  ;  and  therefore  you  cannot  look  to  the  a- 
mount  of  it,  nor  award  ten  per  cent,  on  the  amount 
thereof. 

The  court  took  until  this  term  to  consider  of  it,  and 
now 
[  jfrtii  16th.  Edwards,  Ch.  J.  delivered  the  resolution  of  the 
Court. — We  are  of  opinion  that  the  appellee  is  entitled  to. 
ten  per  cent,  on  the  ten  per  cent,  adjudged  to  him  by 
the  court  below  j  but  not  on  the  amount  of  the  original 
judgment.* 

...  *  In  Lowrey  vs.  M'Murtry,  on  affirming  a  decree  which   diflolved  an  in- 

JaffU  *9     •      junction,  and  gave  ten  per  cent,  damages  below,  the  court  faid  the  principle  of 
the  above  cafe  governed  it,  and  gave  the  like  declfion. 


■ 
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FRANCIS  'vs.  HAZLERTOG'S  zxnz.  4*xiM. 

FRANCIS  having  had  a  judgment  for  costs  in  flu's    a  circuit  court 
court,  on  reversing  a  decree  obtained  .against  him  by  may  injoin   a 
H'azleriger's  executors,  in  Clark  circuit  court,  (See  ante  Judement°fthe 

l„v.        65i.  •  ,  v  •    i  i-i     court  of  appeals. 

48}  issued  his  execution  thereon  ;  which  was  replevied. 
He  afterwards  issued  an  execution  on  the  replevy  bond, 
which  was  returned',  "Stayed  by  injunction.'1 

Littell,  for  the  plaintiiT,  moved  for  ffie  court  to  direct 
their  clerk  to  issue  another  execution  on  the  replevy 
bond,  notwithstanding  said  return  ;  stating  that  no  in- 
junction had  issued  from  this  court ;  and  insisting  that 
ah  inferior  Court  could  not  injoin  a  judgment  of  thiscouft. 

Clay,  for  the  defendant.— This  court  does  not  possess 
original  jurisdiction.  If  the  defendant  has  paid  the 
amount  of  a  judgment  of  this  court,  or  has  other  matter 
of  equity,  and  the  plaintiff  still  proceeds  with  his  execu- 
tion, this  court  cannot  give  relief,  by  sustaining  a  bill  in 
chancery  and  granting  an  injunction. 

If  this  court  has  not  the  power  to  interfere,  the  cir- 
cuit courts  must  have  ;  for  the  party  injured  must  have 
a  remedy  where  he  has  a  right.  If  the  circuit  court  im- 
properly interfere,  this  court  must  correct  their  decision 
in  the  usual  mode,  on  a  writ  of  error  or  appeal. 

By  the  Court. — Cases  may  exist,  in  which  it  may 
be  proper  for  a  circuit  court  to  injoin  a  judgment  of  this 
court :  we  cannot  decide  that  they  have  improperly  done 
so,  until  the  cause  is  regularly  brought  before  us  by 
writ  of  error  or  appeal. Motion  overruled. 


BOSWORTH  tfe,  MAXWELL. 
MAXWELL  exhibited  his  bill  in  chancery,  in  the  .  A  .con{truc- 

t  r^-^  •  t>  ii-  t'on  given  to  art 

Lexington  district   court,  against  Bosworth,   to  adjust  entry   which 
the  merits  of  their  twov adverse  interfering  claims.  contained    re- 

Maxwell  held  under  the  following  entry  :  "  January  Pu8n2nC e« pref- 
5th  1783,  Robert  Patterson  enters  1000  acres  of  land,  ""a"  call  for 
on  a  pre-emption  warrant,  adjoining  his  settlement,  on  tomfe  was  de- 
the    Lexington  line,  where  the   race-path  crosses    the  termined    to 

m  ,i  ■  i        ,  V  ,     ,.  T        .   control    a    call 

same;  thence  south-east  with  the  said  line,  to  Levi  f0r  a  line  of  an 
Todd's  entry  of  25  acres  ;  thence  with  his  line  to  Lex-  entry,under'the 
jngton  ;  thence  along  Lexington  line   to  the  south  cor-  Partl=ular  «r- 

r  ,  ,         r  i  ™  .  .      cumftances     of 

per  j  irom  thence  to  the   first  pond   on   Boone  s  road  ;  the  cafe 
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Bosworth    thence  alongJohnTodd's  pre-emption  south-westwardly, 
Maxwell.   an^  fr°m  tne  beginning,  along  said  Patterson's   settle- 
ment, and  from  the  given  lines  for  quantity." 
Expreffions  in      fne  following  were  the  entries  used  as,  exhibits  in  the 
nanTto^h^gf-  cause,  with  the  date  each  was  surveyed, 
neral  intention      "January  18th   1780,   Robert   Patterson  enters   400 
of  the  l°_«t°r»  acres,  as  by  certificate,  &c.   lying  on  the  waters  of  the 
rs'fumiutege-6   south  fork  of  Elkhorn,  about  half  a  mile  from  Lexing- 
ton, to  include  his  improvement." 

Surveyed  4th  February  1793. 

"April  19th  1780,  John  Todd,  assignee  of  John 
May,  enters  400  acres  by  a  certificate,  &c.  lying  on  the 
head  waters  of  the  south  fork  of  Elkhorn,  on  M'Con- 
nell's  fork,  including  a  cabin  built  by  John  M'Crackinx 
about  one  mile  north-west  of  Mansfield." 

"December  6th  1782,  Jane  Todd,  assignee,  Sec-  en- 
ters 400  acres  upon  a  treasury  warrant,  No.  5820,  begin- 
ning at  a  pond,  corner  to  John  Maxwell^  between  Lex- 
ington and  Mansfield,  running  south  45  east,  260  poles  ; 
thence  south  30  west,  to  Poague's  line  ;  thence  with  saic\ 
line,  north  60  west,  260  poles  j  and  from  thence  to  the 
place  of  beginning." 

Surveyed  25th  July  1783. 

"  December  28th  1782,  the  heirs  of  John  Todd,  de- 
ceased, who  was  assignee  of  John  May,  enters  16XXX 
acres  of  land,  on  a  pre-emption  warrant,  No.  666,  ad- 
joining the  settlement  the  said  Todd  purchased  from 
-  John  May,  on  the  south-east,  and  Jane  Todd's  entry  on 
a  treasury  warrant  for  400  acres,  on  the  north-east,  to 
extend  the  body  of  the  tract  eastwardiy  for  quantity." 

Surveyed  25th  July  1783. 

The  defendant  claimed  under  the  pre-emption  of 
Alexander  M'Connell,  which  was   entered  on  the  — : — 

day  of 1780  ;  but  it  was  not  attempted  to  be 

shewn,  that  his  survey  mas  made  conformably  to  his  enj 
try. 

The  following  is  a  copy  of  so  much  of  the  connected 
plat,  as  is  necessary  to  shew  the  relative  position  of  the 
objects  called  for  ;  and  to  elucidate  the  points  discussed; 
in  argument  and  decided  by  the  courtv 
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Explanation   of  the   Plat. 
Figure,  No.  1,  in  black  lines,  Lexington. 

|« 2,  in  black  lines,  Levi  Todd's  2  5  acres. 

~  ■ '  —  "  3,  in  dotted  lines,  Patterson's  settlement  to 
the  cardinal  points,  with  the  improve- 
ment in  the  centre. 

:»■  ■■ 4,  in  dotted  lines,  Patterson's  pre-emption 

according  to  the  decree  of  the  inferior 
court. 
-  5,  in  black  lines,  the  land  claimed  by  the 

defendant. 
The  corner  at  P,  the  pond. 
li-^-R,  the  race-path. 
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Boswo*Tk         The  lines  A.  P.  and  P.  B.  two  lines  of  Tane  Todd^ 

■VS.  r  . 

Maxell,    entry  of  400  acres. 

The  lines  A.  P.  and  P.  C.  parts  of  two  lines  of  John 
Todd's  pre-emption  entry. 

The  notoriety  of  Lexington,  and  the  boundaries  there- 
of ;  the  race-ground  ;  the  pond  ;  and  Patterson's  im- 
provement ;  were  admitted  bv  the  parties; 

The  cause  was  heard  in  the  Fayette  circuit  court,  and 
a  decree  pronounced  in  favor  of  Maxwell,  which  was  in 
substance— 

That  lines  should  be  extended  south  45  west  from 
where  the  race-path  crossed  the  Lexington  line,  and 
from  the  pond  so  far  that  a  line  at  right  angles  to  these 
lines  would  give  the  quantity. 

From  this. decree  Bosworth  took  an  appeal.  The 
cause  was  argued,  and  the  decree  of  the  inferior  court 
affirmed,  at  the  fall  term  1-805,  of  this  court.  A  re- 
hearing was  however  granted,  and  the  cause  again  argu- 
ed at  the  spring  term  1807,  and  the  following  opinion 
delivered : 

By  the  Court. — The  appellant  having  the  eldest 
legal  tide,  the  only  question  necessary  to  decide,  is,  the 
proper  construction  of  the  following  entry,  by  which  the 
appellee  claims  the  land  in  controversy,  viz. — "  Robert 
Patterson  enters  one  thousand  acres  of  land  on  a  pre- 
emption warrant,  number  859,  adjoining'  his  settlement 
on  the  Lexington  line,  where  the  race-path  crosses  the 
same  ;  thence  south-east  with  said  line  to  Levi  Todd's 
entry  of  25  acres  ;  then  with  his  line  to  the  Lexington 
line  ;  thence  along  Lexington  line  to  the  south  corner  ; 
from  thence  to  the  first  pond  on  Boone's  road;  thence 
along  John  Todd's  pre-emption,  south-xvesttvardly,  and 
from  the  beginning  along  said  Pattersons  settlement ; 
and  from  the  given  lines  for  quaniityP 

In  the  construction  of  entries,  it  is  difficult  to  lay 
down  general  rules  that  will  not  necessarily  admit  of 
many  exceptions.  Each  case  must  frequently  depend 
upon  its  own  peculiar  circumstances.  But  it  is  evident 
that  every  entry  itself,  must  be  resorted  to,  for  discover- 
ing the  locator's  intention;  in  construing  which,  the 
whole  entry,  like  all  other  writings,  should  be  taken  to- 
gether "  ut  res  magis  valeat  quam per  eat"  And  the  re- 
lative situation  of  other  claims  called  for,  and  of  parti- 
cular objects  to  each   other,  ought  to  be  considered  at 
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least  so  far  as   to  effectuate  the    maxim  "  id  certum  est    Bos  worth 

quod  cerium  reddi  potest ;"  and  what  evidently,  from  a    M   **"■ 

fair  and  reasonable  exposition  of  an  entry,  appears  to  be 

a  mistake,  and  repugnant  to    the   locator  s  intention^ 

ought  to  be  rejected,  as  surplusage,  and  not  suffered  to 

vitiate  the  whole  entry.  « 

In  this  case,  the  beginning  is  sufficiently  certain,  and 
well  described  ;  nor  does  any  question  of  doubt  or  dif- 
ficulty present  itself,  till  we  pursue  the  entry  to  the  call 
'for  the  first  pond  on  Boone's  road  ;  thence  along  Todd's 
pre-emption  south- wet-twardly; 

It  is  here  found  that  Todd's  line  runs  south-east- 
wardly.  The  course,  or  nearly  the  s^.me  course,  which, 
according  to  the  entry,  leads  to  the  pond;  and  the;  ques- 
tion here  is,  whether  the  appellee  should  be  compelled 
to  run  with  Todd's  line,  oj  pursue  the  course  he  calls 
for.  For  the  appellant,  it  has  been  contended,  that 
where  a  particular  object  is  called  for,  the  course  must 
yield  to  the  object.  This,  though  a  good  general  ruljg; 
is  nevertheless  subject  to  many  exceptions  or  resti  ictions; 
The  object  called  for,  should  not  be  90  ivnugnant  as  to 
be  incapable  of  misleading  a  subsequent  inquirer,  with 
ordinary  caution.  It  should  be  practicable  to  comply 
with  the  call,  and  in  general,  it  should  be  a  tangible  ob- 
ject, either  natural  or  artificial;  not  a  mere  ideal  one. 
For  the  latter,  in  many  instances,  might  be  more  dif- 
ficult to  ascertain  ;  more  productive  of  mistake  or  misap- 
prehension ;  and  more  subject  to  mislead,  than  course 
and  distance  ;  and  in  all  such  cases,  the  reason  of  the 
rule  ceasing,  the  rule  itself  should  cease. 

In  this  case,  it  does  not  appear  that  Todd's  line  had 
been  actually  run  ;  but  on  the  contrary,  it  was  only  an 
ideal,  invisible,  intangible  boundary  ;  the  position  of 
which,  appears  to  have  been  mistaken  by  the  locator. 
For  as  the  course  of  Todd's  line  corresponds  with  the 
course  which  leads  him  to  Todd's  corner,  it  cannot  be 
presumed  that  he  would  have  called  for  a  course  at  right 
angles  from  the  course  he  was  pursuing,  if  he  had  only 
intended  to  continue  the  same  course  ;  more  especially^ 
after  he  had  given  a  base  sufficient  to  include  his  quan- 
tity in  a  reasonable  form,  by  running  lines  parallel  to 
each  other,  and  at  right  angles. 

The  court,    therefore,  are    of  opinion  that   this  line 
•ho  uld  be  run  south-west  ;  not  only  because   they  eon- 
2   C 
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Bosworth  Ceive  the  locator's  intention  sufficiently  manifest  ;  but 
Maxwell  because  they  esteem  it  a  good  rule,  that  the  lines  of  every 
survey  should  be  as  nearly  parallel  to  each  other,  and  as 
nearly  at  right  angles  as  the  calls  of  the  entry  will  admit ; 
and  when  not  controled  by  such  calls  as  evidently  shew 
the  locator's  intention  to  be  otherwise,  the  court  will 
give  its  calls  this  construction,  as  being  the  most  rea- 
sonable, and  the  least  subject  to  exception. 

Having  fixed  the  position  of  the  last  mentioned  line, 
the  next  difficulty  which  presents  itself,  is,  how  should 
the  entry  be  surveyed  from  the  beginning? 

It  is  found  that  the  beginning  of  this  claim  interferes 
with  the  settlement  of  Patterson,  when  that  settlement  is 
laid  clown  in  that  shape  which  this  court  has  hitherto 
given  such  entries  by  construction  ;  and  thus  produces 
such  an  interference  as  is  manifestly  repugnant  to  the 
intention  of  the  locator  ;  for  he  having  called  to  adjoin 
his  settlement,  it  cannot  be  presumed  that  he  intended 
to  interfere,  with  it.  But  having  fixed  his  beginning  in 
his  settlement,  he  must  be  bound  by  it  when  it  operates 
against  him  ;  and  should  have  the  benefit  of  it  when  it 
operates  in  his  favor.  A  mistake  by  which  it  appears, 
that  instead  of  adjoining  his  settlement,  he  interferes 
with  it,  can  no  more  control  his  positive  and  certain 
calls  ;  than  a  mistake  by  which  it  would  appear,  from  the 
constructive  position  of  his  entry,  he  could  not  adjoin 
the  settlement  consistently  with  his  calls,  could  defeat 
or  regulate  those  calls.  In  either  case,  if  the  calls  be 
certain  to  a  common  intent,  they  ought  not  to  be  affected 
by  such  description  as  proves  the  locator  to  have  heen 
mistaken  ;  but  such  mistakes  should  be  rejected  as  sur- 
plusage ;  for  that  which  is  uncertain  shall  not  destroy 
that  which  is  certain,  utile  per  inutile  non  vitiatur.  The 
appellee,  therefore,  may  as  well  run  this  line  from  his 
beginning,  without  regarding  the  description  of  adjoin- 
ing his  settlement,  as  the  first  line  called  for  from  the 
beginning.  For  in  his  first  call,  viz.  his  beginning,  he 
also  calls  for  it  as  adjoining  his  settlement,  which  cannot 
be  complied  with,  consistent  with  his  intention ;  and  there- 
fore, it  is  as  reasonable,  that  if  the  call  now  under  con- 
sideration, to  wit :  "  From  the  beginning  along  his  set- 
tlement," is  apparently  as  repugnant  to  his  intention,  by 
a  comparison  with  the  rest  of  the  location,  the  mistakes 
in  description,  should,  for  the  same  reasons,  be  rejected. 
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No*  doubt  that  the  locator  expected  that  the  pre-emp-  Bosworth 
tion  would  adjoin  his  settlement  as  described;  and  the  Maxweil. 
mistake,  in  the  position  of  the  settlement,  especially 
where  there  were  no  lines  actually  run  and  marked  ;  and 
this  position,  only  given  to  his  settlement  by  construc- 
tion, should  not  be  construed  to  defeat  or  alter  the  evi- 
dent intention  of  the  location,  upon  the  pre-emption 
warrant  ;  especially,  where  it  has  description  sufficient, 
independent  of  such  mistakes. 

It  is  certainly  correct,  that  where  a  locator  calls  to  ad- 
join entries,  without  clearly  shewing  how  he  intended  to 
adjoin  them,  he  should  adjoin  them  as  they  ought  to  be 
surveyed  ;  and  this  is  a  rule  of  construction,  adopted  by 
the  court,  to  supply  the  defect  of  better  description.  It 
is  resorted  to  ex  necessitate,  where  no  other  correct  in- 
dication of  the  locator's  intention  is  given.  It  is  resor- 
ted to,  to  support  entries,  and  should  not,  in  general,  be 
used  to  defeat  or  control  those,  which  otherwise,  upon 
a  fair  exposition  of  them,  shew  what  the  locator's  inten* 
tions  were. 

The  locator,  therefore,  having  given  a  reasonable  base 
for  his  survey,  and  having  his  second  line  at  right  angles 
from  the  base  so  given,  and  calling  to  run  from  his  be- 
ginning, and  from  the  given  lines  for  quantity ;  which 
we  think  the  fair  construction  of  his  entry;  and  the  calls 
by  way  of  description,  which  seem  to  be  inconsistent 
therewith,  not  being  such  as  we  think  might  reasonably 
be  expected  to  mislead  subsequent  locators,  ought  to  be 
rejected  as  surplusage.  It  is,  therefore,  the  opinion  of 
this  court,  that  the  line  called  for,  to  run  from  the  begin- 
ning along  the  settlement,  together  with  the  line  from 
the  pond,  should  be  run  parallel  with  each  other  ao  far  as 
that  a  line  intersecting  them  at  right  angles  will  include 
the  quantity  ;  and  this  appears  to  be  in  perfect  confor- 
mity with  the  decree  of  the  inferior  court. 

Another  re-hearing  was  moved  for  and  obtained,  on 
the  following  errors,  assigned  in  the  decree,  to  wit : 

"  1st.  The  court  has  not  ascertained  how  the  settle- 
ment of  Patterson  ought  to  be  surveyed,  and  yet  the 
pre-emption  calls  to  adjoin  the  settlement,  which  not  be- 
ing surveyed  when  the  said  pre-emption  was  entered, 
ought  to  be  directed  to  be  laid  down  as  it  should  have 
been  surveyed." 

v  2d.  The  court  has  disregarded  the  call  to  run  along 
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Bosworth     John  Todd's  pre-emption,  although  it  may  be  complied 

Maxwki.    Wltn«" 

44  3d.  The  court  have  predicated  their  decree  upon 
the  principle  that  the  pre-emption  entry,  which  was  sub- 
sequent to  the  settlement  entry,  can  give  boundary  to, 
the  settlement  ;  or  at  least,  such  is  the  consequence  of 
their  decree. 

"  4th.  The  court  have  misconstrued  the  pre-emption 
entry. 

The  cause  came  on  again  for  argument  this  term. 
J^n     3   '         Clay,  for  the  appellant.— The  decisions  of  this  court 
have  said  that  surplusage  will  not  vitiate  an  entrv  ;  but 
they  hold  out  the  idea  that  repugnance  will.     Whene- 
ver an  entry  has  two    calls  that    oppose,  and  cannot  be 
both  complied  with,  and  does  not  in  itself  shew  some- 
thing that  will  give  a  preference  to  one,  it  must  destroy 
the  entry.     In  the  case   of  Pawling  vs.  Merriwether's. 
(a)  Hughes  14..  heirs  (a),  the  call  for  the  improvement  was  the  govern- 
ing call,  and  saved  the  entry  ;  for  the  claim  was  confined, 
to  the  improvement.     In  the  case  of  Morrison  vs.  Cog- 
(*)  Pr«  Dec«  hilPs  legatees  (6),  the  court  decided  there  was   a    suffi- 
ciency in  the  patent  to  shew  the  intention  of  the  survey- 
or, without  the  call  for  course  ;  and  they  gave  efficacy 
to  the  intention  thus  ascertained. 

Patterson's  settlement  entrv  must  be  surveyed  in  a 
square  to  the  cardinal  points,  and  will  cross  the  Lexing- 
ton line  at  a  place  different  from  the  race-path.  Here, 
the  locator,  calls  for  both,  as  if  they  were  at  one  place. 
He  is  mistaken  in  this.  What  is  there  here,  to  decide, 
which  of  these  points  he  intended  for  his  beginning  ? 
There  is  nothing. 

At  the  other  end  of  the  base  line,  there  is  equal  un- 
certainty. The  call  to,  run  with  John  Todd's  pre-emp- 
tion line  south- westwardly,  cannot  be  complied  with. 

There  is  not  enough  in  this  cause  to  shew  how  John 
Todd'-s  pre-emption  should  be  surveyed.  And  the  ap- 
pellee haying  failed  to  shew  what  would  be  its  figure, 
must  destroy  his  own  entry.  Otherwise,  a  party  by 
proving  some  of  the  objects  called  for  in  an  entry,  and 
omitting  others,  might  give  it  different  figures  as  it 
might  suit  his  interest.  This  will  never  be  permitted. 
Wherever  a  call  is  rejected  as  surplusage,  it  must  be 
when  the  objects  are  all  shewn,  and  it  is  apparent  the 
call  could  not  mislead. 
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If  there   be  enough  to  shew  how  John  Todd's  pre-     BosWortb 
emption  is  to  be  surveyed  in  this  cause,  his  line  will  run     Makwel*.. 
south-east    from    the    pond,     instead    of    south-west. 
Which  of  these  calls  shall  have  the  preference — to  run 
with  John  Todd's  pre-emption  line,  or  south-westward- 
Jy  I     If  either  is  to  have  the  preference,  it  must  be  the 
call  for  Todd's   line.     This  court  has  decided,  in  the 
case  of  Morrison  vs.  Cog'hiWs  legatees,  and  in  Patterson' 's 
devisees  vs.  Bradford  (a),  that  course  should  give  place    M  Antt  ,07* 
to  aline  called  for. 

Or  perhaps  you  may  consider  this  as  two  calls  ;  first, 
with  John  Todd's  line,  and  south- westwardly  :  by  sup- 
plying the  word  and,  as  the  word  fork  was  supplied  in 
the  case  of  Gaither  vs.  Tilford  (b).  If  you  do  this,  you  (*)  Pr-  De«. 
can  give  effect  to  every  word  in  this  part  of  the  entry  ;  4' 
but  it  will  materially  change  the  shape  and  position  of 
the  appellee's  entry,  and  shew  that  the  court  have  erred 
\n  that  respect. 

If,  however,  you  do  not  do  this,  you  are  reduced  to 
the  dilemma  of  deciding  between  two  equal  calls  ;  and 
you  must  arbitrarily  adhere  to  one,  and  reject  the  other. 
This  will  be  making,  not  expounding  an  entry. 

Each  end  of  the  base  line  of  this  claim  is  unfixed  and 
indeterminate :  the  entry  cannot  therefore  be  good. 
But  if  the  entry  must  be  supported,  the  call  to  adjoin 
his  settlement  on  the  Lexington  line,  must  surely  have 
the  preference  over  the  call  for  the  race-path.  The 
pre-emption  was  appendant  to,  and  connected  with  the 
settlement ;  and  it  never  could  be  intended  by  the  loca- 
tor that  they  should  clash  :  nor  should  you  give  it  such 
a  construction.  The  claim  should  be  surveyed  by  be- 
ginning where  the  settlement  crosses  the  Lexington  line, 
and  running  with  the  settlementline,  and  the  course  there- 
of, until  the  quantity  is  obtained;  oruntilit  intersects  ano- 
ther line  of  the  entry.  If  this  should  not  give  the  quan- 
tity, it  is  the  locator's  fault,  and  not  ours.  If  you  go 
with  the  settlement  round  one  corner,  you  may  as  well 
keep  round  all  :   I  see  no  other  point  at  which  to  stop. 

Edwards,  Ch.  J. — -The  figure  of  a  square  given  to 
entries,  is  a  construction  of  necessity,  and  must  be  adop- 
ted, unless  something  in  the  entry  manifest  a  contrary 
intention.  From  this  pre-emption  entry  it  is  plain  Pat- 
terson did  not  intend  to  run  his  settlement  as  the  court 
construes  the  entry  to  mean.     And  though  this  cannot 
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Bosworth     affect  his  settlement  entry,  ought  not  his  pre-emption  en- 
Maxwell.    tr^  t0  be  run  as  n  ls  apparent  he  intended  it  ? 

Clay The  ambiguity  occasioned  by  this  mistake,  is  a 

radical  detect  in  this  entry.  Patterson  was  bound  to 
know,  and  is  presumed  to  know,  how  the  law  construed 
his  entry.  The  call  for  the  race-path  was  used  to  ex- 
clude the  other  corner  made  by  the  settlement  and  the 
Lexington  line. 

Judge  Trimble. — The  difficulty  in  this  part  of  the 
entry,  may  be  accounted  for  by  a  mistake  in  fact,  as  well 
as  by  a  mistake  in  law.  Patterson  might  have  suppo- 
sed that  from  his  improvement  to  the  race-path,  was  so 
far  as  to  bring  his  line,  when  his  survey  was  made  in  le- 
gal form,  to  that  place,  and  have  been  mistaken  in  the 
distance. 

Monroe,  on  the  same  side — Whenever  the  equity  of 
the  parties  before  the  court,  is  equal,  the  law  must  pre- 
vail. The  entry  of  M'Connell,  under  which  the  appel- 
lant claims,  is  dated  in  1780,  and  was  the  prior  equity. 
You  should  not  aid  the  appellee  to  set  aside  the  elder  pa- 
tent, founded  on  the  elder  incipient  equity,  to  let  in  Pat- 
terson's younger  equity  ;  unless  actual  fraud  or  real  ac- 
cident prevented  Patterson  from  getting  relief.  For  the 
general  doctrine  I  have  alluded  to,  see  White  vs.  Jones, 
1  Wash.  116—Hunter  vs.  Hall,  1  Call  206— -Johnson 
v».  Broxvn,  3  Call  259— Hoggin  vs.  Wood's  heirs,  Pr. 
Dec.  324>—Kilgore  vs.  Kelly,  ibid  30. 

Where  the  locator  of  the  younger  entry  had,  or  might 
have  had  notice  of  the  elder  entry,  he  shall  not  prevail. 
So  if  he  has  such  an  equity  as  would  have  succeeded  on 
the  trial  on  a  caveat,  he  shall  not  come  into  chancery,  un- 
less actual  fraud,  or  real  accident  prevented  his  proceed- 
ing in  that  way— See  1  Wash.  116—3  Call  266  ;  the 
latter  of  which  cases  is  in  point,  and  was  decided  by  one 
of  the  ablest  judges  who  ever  sat  in  a  court,  and  one 
who  was  intimately  acquainted  with  the  history  and 
progress  of  the  land  law. 

It  is  also  founded  in  principles  of  sound  equity  and 
good  policy.  Here  there  is  no  allegation  of  fraud,  ac^ 
cident  or  mistake.  The  appellee  is  therefore  not  enti-. 
tied  to  relief. 

Hughes,  for  the  appellee. — The  question  argued  by- 
Mr.  Monroe,  was  made  at  an  early  day  in  this  country, 
in  the  case  of  Harrod  vs.  Givens,   and  decided  by  the 
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old  supreme  district  court,  in  March  1789,*  in  favor  of 
the  jurisdiction  of  a  court  of  chancery,  in  cases  like  the 
present.  The  same  question  was  decided  in  February 
1807.  in  the  same  way,  by  the  supreme  court  of  the  Uni- 
ted States,  in  die  ease  of  Taylor  vs.  Hughes  £s?  Bodley. 
I  do  not  consider  the  point  as  open  in  this  cause,  as  it  is 
not  assigned  lor  error,  and  shall  therefore  not  argue  it.f 

It  is  objected  to  our  right  to  relief  in  this  cause,  that 
we  have  not  shewn  how  John  Todd's  pre-emption  is  to 
be  surveyed.  It  will  be  found  that  Jane  Todd's  entry 
calls  to  begin  at  the  pond  our  entry  calls  for ;  and  to  run 
south-east,  and  then  towards  the  south-west ;  and  that 
John  Todd's  pre-emption  calls  to  adjoin  Jane  Todd's  en- 
try on  the  north-east,  and  to  extend  eastwardly  for  quanti- 
ty. This  shews  that  theline  of  Todd's  pre-emption,  near- 
est to  the  course  called  for,  runs  south-east,  and  is  also  a 
line  of  Jane  Todd's  entry;  so  that  it  is  totally  immateri- 
al in  this  cause,  what  shape  the  entry  may  assume,  or 
what  courses  the  other  lines  may  run.  We  shew  the 
true  situation  of  the  only  line  that  can  have  any  bearing 
in  this  cause  ;  nothing  more  can  be  required  of  us. 

On  the  main  question,  the  validity  of  this  entry — if 
there  be  enough  in  the  entry  to  give  notice  what  land 
was  intended  to  be  appropriated,  it  is  sufficient ;  though 
absurd  or  inconsistent  terms  be  used.  That  Patterson 
supposed  his  settlement  line  would  cross  or  corner  on 
the  Lexington  line  at  the  race-path,  is  evident.  He 
has  been  mistaken,  but  that  cannot  destroy  his  entry  ;  he 
has  called  for  his  beginning  to  be  at  a  visible  and  tangi- 
ble object,  the  race-path  ;  than  which,no  object  would  be 
more  notorious.  You  should  give  such  a  construction 
to  this  entry,  as  the  unlearned  locators  would  do.  They 
would  never  think  of  measuring  or  running  the  lines  of 
the  settlement,  to  find  a  beginning.  They  would  unhe- 
sitatingly point  to  the  race -path  as  the  spot. 

There  is  no  foundation  for  the  argument,  that  a  pre- 
emption, calling  for  the  settlement  of  its  owner,  is  to  be 
differently  construed  from  what  it  would  if  it  called  for 
the  claim  of  another.  The  owner  can  mould  his  entries 
as  he  pleases  ;  and  may  lay  them,  as  has  often  been 
done,  so  that  the  pre-emption  may  swallow  up  the  settle- 
ment. 

*  SeeMuter's  MSS.  Rep. 

\  See  the  deeifion  of  this  court,  on  this  queftioi,  in  the  cafe  of  Crow's  heir; 
•vs.  Harred's  heir,  f  off. 


Bosworth 

vs. 
Maxwell, 
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Bosworth  ^s  t0  tne  other  end  of  the  line,  Patterson  never  could 
Maxwell.  inteod  to  interfere  with  Jane  Todd's  400  acres  ;  and  for 
him  to  run  past  the  pond,  south-east  with  John  Todd's 
pre-emption,  he  would  do  so.  A  locator  must  always 
be  presumed  to  have  in  view  all  the  entries  that  are  called 
for  by  the  claims  he  calls  to  adjoin,  and  to  intend  avoid- 
ing them. 

The  expressions  of  this  entry  preclude  the  idea  that 
the  locator  intended  continuing  from  the  pond  south- 
east ;  for  the  course  from  the  south  corner  of  Lexing- 
ton to  the  pond,  is  nearly,  if  not  precisely,  south-east ;  but 
the  entry  uses  the  words  "  thence  along  John  Todd's 
pre-emption  south- westwardly,"  &c.  which  shews,  he 
meant  the  pond  to  terminate  a  line,  and  then  to  corner 
and  run  a  different  course.  As  John  Todd's  pre-emp- 
tion entry  was  not  then  surveyed,  the  line  of  it  was  as 
much  an  idealline,as  the  course  south-westwardly  Avould 
be,  and  cannot  have  any  preference  on  account  of  its  being 
called  for  as  aline.  The  cases  Mr.  Clay  refers  to,  are 
cases  where  the  line  called  for,  has  been  a  known,  mark- 
ed line  ;  and  the  course  has  been  considered  by  the  court 
as  mentioned  barely  for  the  purpose  of  finding  the  line. 
The  reason  of  those  cases,  do  not  apply  to  this  case,  and 
therefore,  they  cannot  be  authority  against  the  doctrine 
I  contended  for. 

Any  man  who  would  take  this  entry,  would  at  first 
blush,  say  it  meant  to  appropriate  the  land  adjoining 
Lexington,  between  the  race-path  and  the  pond,  and  to 
run  south-west  for  quantity.  This  is  notice  sufficient  to 
subsequent  locators.  The  call  to  run  with  his  settle- 
ment line,  cannot  be  complied  with  ;  because  his  line 
does  not  run  where  he  supposed ;  or  rather  because  the 
construction  of  the  courts  has  given  it  a  different  shape 
from  what  he  intended.  As  you  cannot  run  with  the 
settlement  line,  you  have  a  base,  and  a  side  line  ;  and 
you  must  run  at  right  angles  from  the  base,  unless  the 
entry  necessarily  leads  you  a  different  course.  If* 
therefore,  this  call  is  uncertain,  it  must  give  way  to  the 
general  rule,  and  the  right  angled  figure  be  preserved* 

Allen^  in  reply. — Where  an  entire  legal  right  is  attack- 
ed by  an  equitable  one,  the  equity  must  be  clear  to  en- 
title it  to  succeed.  Some  decisions  may  seem  to  be 
contrary  to  this  rule  ;  but  the  court  have  taken  the  rule 
for  granted  ;  and  where  they  have  erred,  it  has  been  by 
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si  misapplication  of  the  rule  ;  not  by  denying   it.     The     Bosworth 

cr.se  in  3  Call,  cited  by  Mr.  Monroe,  goes   upon   this     Ma  ™'stt< 

rule  ;  and  if  the  doctrine  it  contains  had  been  adopted 

at  an  early  period,  it  would  have  been  fortunate  for  us. 

It  is,  perhaps,  now  too  late  to  re-trace  our  steps  on  that 

point.  , 

But  the  entry  in  question,  is  one  which  is  vague,  for 
its  repugnance. 

Judge  Trimble. — Repugnance  in  an  instrument  of 
writing,  is  where  one  provision  is  clearly  inconsistent 
with  another,  not  where  one  word  or  sentence  is  repug- 
nant to  another,  provided  the  general  intuition  can  be 
collected  from  the  whole  taken  together.  If  that  be  the 
case,  that  part  which  is  variant  from  the  general  inten- 
tion, must  give  way,  and  the  general  intention  be  car- 
ried into  effect. 

Alle7n—-1  will  not  controvert  the  correctness  of  the 
idea  suggested.  Whenever  a  locator  has  made  an  en- 
try, but  has  omitted  to  give  his  location  precise  shape 
and  boundary,  you  should  only  require  of  a  subsequent 
locator,  that  he  should  give  the  former  entry  a  reasona- 
ble construction;  Kere  we  have  done  so,  and  appro- 
priated land  out  of  the  encry,  when  thus  construed.  If 
the  appellee's  entry  is  doubtful,  and  finally  you  pUt  the 
construction  on  it  contended  for  by  him,  will  you  take 
land  from  us,  when  another  construction  as  plausible^ 
will  take  him  off,  though  this  latter  construction  does 
not  quite  so  well  please  you  ?  As  to  the  land  which 
would  be  covered  by  one  construction,  and  left  out  by 
another,  the  entry  is,  in  truth,  vague  and  uncertain. 
As  to  such  part,  the  former  locator  cannot  have  a  clear 
equity.  It  is  occasioned  by  his  ambiguity  ;  and  he 
should  loose  by  it,  if  any  person  must. 

The  call  for  the  race-path  and  the  settlement  line,  is 
a  repugnance  in  provision  as  well  as  in  expressions 
But  the  call  to  run  with  the  settlement  line,  is  a  strong 
reason  for  adhering  to  the  call  for  the  settlement  in  pre- 
ference to  the  call  for  the  race-path.  You  must  either 
disregard  the  call  for  the  race-path,  or  destroy  the  en* 
fry. 

The  call  to  run  with   John  Todd's  pre-emption  line 

south-westwardly,  is  to  be  taken  either  as  one  or  as  two 

calls.     If  it  be  taken  as  one  call,  shew  me  the  case  that 

takes  course,  and  gives  up  the  obiect    called  for  ?     But 

2  D 
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Bosvorth  there  are  several  cases  that  give  up  the  course  and  ad- 
Maxwei-l.  here  to  the  object  ;  some  of  which,  were  cited  by  Mr. 
Clay.  Mr.  Hughes  has  fixed  Todd's  pre-emption  line. 
When  he  got  to  the  pond,  why  did  he  not  follow  the 
pre-emption  line  ?  He  calls  for  it.  Patterson's  pre- 
emption was  of  superior  dignity  to  Jane  Todd's  treasury 
warrant  claim,  and  would  hold  the  land,  if  properly  en- 
tered against  her,  though  his  entry  be  the  youngest. 
He  might  have  intended  so  to  do.  So  if  these  expres- 
sions be  taken  as  two  calls,  you  must  then  run  with 
Todd's  pre-emption  the  whole  length  of  his  line,  and 
then  south- westwardly  for  quantity. 

The  idea  of  running  south-west  from  the  beginning, 
is  not  warranted  by  the  entry.  The  call  is  with  the  set- 
tlement line.  You  should  thereiore  run  with  the  settle- 
ment line,  and  a  continuance  of  its  course  south,  and  then 
extend  the  other  lines  so  far  as  to  give  the  quantity. 
Edwards,  Ch.  J.  now  delivered  the  opinion  of  the 
Apm  ibik.  com-f.„ That  the  former  decree  be  confirmed,  and  re- 
main unaltered. 


DRAKE  Mr.  JOHNSON. 

„     n.  THE  circuit  court  of  Bourbon  gave  a  decision  in  fa- 

Theaflignee  _  _    .  °.         ...   ,  . 

ota note orbond  Vor  of  Johnson,  upon  a  case  agreed,  which  was  in  sub- 

cannol  maintain  stance  as  follows  : 

anaaionagair.il       u  xhat  Benjamin  and  Elijah  Craig,  on  the  4th  day  of 
fignorj    for     December  1799,    executed   their   promissory  note,  for 
there  is  no  pri-  g  500,   to   Drake,   the  defendant  in  that  court.     That 
vity   between    j),.^^  on  the  24th  day  of  January  1800,  assigned  the 
Void's  or  notes  said  note,  by  endorsement  thereon,  to  John  P.  Wagnon  ; 
assigned  under  and  that  at  the  time  of  the  assignment,  it  was,  by  a  sc- 
our act  ot  af-  parate  writing,  expressly  agreed   between  said  Wagnon 
gowneVby  the  anc*  Drake,  that  the  said  Wagnon  should  have   no  re- 
mercantiie  law,  course  upon  Drake:  which    said  writing  was  immedi- 
jjor  are  the  af-  ately  committed  to  record   in  the  Fayette  county  court. 
thereon.'8         That  the  said    John  P.  Wagnon  assigned  the  said  note 
to  the  plaintiff,  Johnson  ;  and  that  he  had  no  notice  of 
the  agreement  between  Drake  and  Wagnon,  until  after 
the  assignment  to  him  ;    unless   the  recording  of  said 
writing  be  considered  as  notice.     That  Johnson  brought 
suit  against  the  Craigs  ;  prosecuted  the  same  to  judg- 
ment, and  sued  out  a  fieri  facias  thereon  5  upon  which 
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the  sheriff  made  /.8  9  7,  and  returned  that  the  Craigs       Drake 
had  no  other  goods  and  chattels."  Johnson. 

Drake  prosecuted  a  writ  of  error. 

Bledsoe,  for  the  plaintiff  in  error. — It  is  admitted  that     4t">l~*6tl>- 
in  mercantile  paper,  or  paper  governed  by  the  law  mer- 
chant, that  an  assignee  may  sue  a  remote  assignor  ;  but 
this  is  by  a  rule   of  the  law  merchant,   and  not  by  the 
common  law.     For  by  the  common  law,  this  kind  of  pam- 
per was   not  assignable  ;    but  it  is  made  assignable  in 
England  by  a  statute  of  Anne,  and  in  this  country  by  an 
act  of  assembly  of  modern  date  (a).     The  English  sta-  gjn\a    aas    0p 
tute  expressly  puts  promissory  notes  upon  the  footing  of  1748,011.27— 
bills  of  exchange  ;    and   has  thereby  given  them  a  new  A<^s  ot  K-en- 

*  •'O  I7o6    7     D      37 

character.     Though  obtained  through  fraud,  or  without  adtj  'oi'  j7,V, 
consideration,  this  cannot  be  used  as  a  defence  when  ch.  z-j,  p.  60, 
they  have  passed  into  the  hands  of  a  third  person.     But  x  Brac1,  6o' 
our  act  of  assembly,  with  the  statute   of  Anne  in  view, 
has  dropped  the    provision   that  places   them  upon  the 
footing  of  bills  of  exchange  ;  and  expressjy  declares  that 
they  shall  be  subject  to  every  equity  in  the  hands  of  the 
assignee  that  they  were  in  the  hands  of  the  assignor. 

The  right  to  recover  of  the  assignor  of  the  paper  as- 
signed, under  our  act  of  assembly,  is  not  founded  upon, 
the  law  merchant,  but  upon  that  principle  of  the  common 
law,  which  declares  that  wherever  the  consideration  fails, 
the  purchaser  is  entitled  to  a  return  of  his  purchase  mo- 
ney. In  1  Cranch  290,  is  a  case  in  point ;  and  in  Tuc- 
ker's Blackston  is  a  note  of  a  decision  of  a  district  judge 
of  Virginia,  to  the  same  effect  (b).  But  if  this  action.  ..^ 
is  maintainable  in  the  general  against  a  remote  assignor, 
yet  Drake  is  not  liable  in  this  particular  instance  ;  he  is 
protected  by  his  express  contract  with  Wagnon.  This 
contract  having  been  on  a  separate  paper  from  the  note 
assigned,  must  have  been  occasioned  by  an  erroneous, 
but  not  uncommon  opinion,  that  no  words  coupled  with 
the  assignment,  could  exonerate  the  assignor  from  re- 
sponsibility. And  Drake's  having  immediately  caused 
the  same  to  be  recorded,  shews  that  the  transaction  was 
fair  and  bonajide.  And  surely  it  cannot  be  contended 
that  a  man  who  has  made  a  fair  and  honest  contract,  and 
used  his  best  endeavors  to  notify  the  world  of  it,  is  to  be 
made  responsible,  farther  than  he  has  contracted  for. 

Clay,  for  the  appellee. — I  acknowledge  that  if  this  , 

Cause  is  to  be  decided  by  the  authority  of  the  decision  of 
$ie  supreme  court  of  the  United  States,  I  must  loose  it : 
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Drake       but  if  it  is  to  be  tested  by  reason  and  justice,  I  must  pre- 
r    J"'  vail.     Whatever  respect  this  court  may  have  for  the  su- 

lOHNSON.  TT-         1    o  l-l 

preme  court  oi  the  United  States,  their  decisions  are  not 
binding  on  you  :  and  you  must  be  satisfied  of  the  cor- 
rectness of  their  decision,  before  you  will  follow  it.  I 
contend  that  our  act  of  assembly,  by  declaring  promis- 
sory notes,  Sec.  "  assignable]1  makes  them  mercantile 
paprar;  and  subject  to  mercantile  law  ;  except  in  those 
instances  only  provided  for  by  the  act  itself.  Indeed, 
we  borrow  our  knowlege  of  the  term,  and  consequences 
of  the  act  of  assignment,  from  the  mercantile  law.  We 
are  in  the  habit,  when  we  see  paper  "  assignable"  by  law 
pr  usage,  afloat  in  market,  to  estimate  its  value  by  the 
number  and  goodness  of  its  in dorsers  ;  but  if  you  say 
that  the  holder  can  only  resort  to  his  immediate  assignee, 
you  outrage  the  understanding  of  mankind  ;  introduce  a 
new  and  different  mode  of  estimating  it,  that  is,  by  the 
goodness  of  the  last  endorser  ;  and,  in  short,  make  a  new 
law. 

By  an  assignment  of  transferable  paper,  the  assignor 
undertakes  that  if  the  paper  is  not  discharged  by  the  gi- 
yer,  that  he,  the  assignor,  will  pay  it ;  and  that  he  will 
pay  it  to  his  immediate,  or  any  other  assignee.  It  is  by 
this  implied  assumpsit  or  undertaking,  that  you  say  that 
the  assignor  is  answerable  to  his  immediate  assignee.  If 
you  can  imply  an  assumpsit  to  your  immediate  assignee, 
why  not  to  every  assignee  ? 

In  conveyances  of  real  estate,  the  covenants  descend 
and  are  transfered  by  the  dispositions  of  the  land.  They 
follow  the  land,  and  belong  to  the  holder  of  the  land, 
because  they  are  incidents  ;  and  every  incident  must  at- 
tach to  and  follow  its  principal.  So  here  the  collateral 
undertaking  of  the  assignor,  must  attach  to  the  paper, 
and  go  with  it ;  it  is  but  an  incident  to  the  principal — -the 
note.  But  the  right  to  assign  promissory  notes,  existed 
by  the  common  law,  antecedent  to  the  statute  of  Anne — - 
See  appendix  to  1  Cranch,  where  the  author  has  demon- 
strated that  the  supreme  court  erred  in  the  decision  re- 
lied upon  by  the  other  side. 

On  the  grounds  of  sound  policy,  you  should  support 
this  action,  in  this  form,  in  which  the  holder  can  at  once 
resort  to  the  first  responsible  indorser  ;  and  not  send 
him  round  the  circle  to  come  at  the  same  point,  by  a  mul- 
titude of  suits,  and  considerable  unnecessary  delay  and 
useless  expence. 
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If  I  am  right  in  the  previous  part  of  my  argument,  the  Drake 
conduct  of  Drake,  in  this  instance,  was  a  fraud  upon  the  t0r^q- 
world,  for  which  he  must  answer.  He  sent  this  note 
out  into  the  world,  with  a  credit  attached  to  it  by  his 
signature,  which  it  never  would  have  acquired  without 
it.  Why  did  he  not,  when  he  assigned  it,  declare  in  the 
assignment,  that  it  was  without  recourse  ?  This  would 
have  put  every  one  on  his  guard,  and  it  will  be  admitted 
by  the  gentleman  on  the  other  side,  thai:  if  that  had  been 
done,  Drake  would  not  have  been  responsible  to  any  one 
on  such  an  assignment. 

Recording  the  contract  is  no  notice  to  us.  The  law 
never  makes  the  recording  of  any  writing  a  notice,  but 
such  only  as  are  required  to  be  recorded  by  law.  For 
these  latter,  a  man  looks  to  the  records  ;  but  for  a  con- 
tract, not  required  by  lawr  to  be  recorded,  no  man  resorts 
to  the  offices  to  search  for  them.  Drake,  must,  there- 
fore, resort  to  Wagnon,  if  he  is  injured  by  Wagnon's 
transferring  this  note,  without  letting  the  assignee 
know  that  Drake  was  not  to  be  made  answerable  for  it. 

Nor  is  there  any  reservation  in  the  act  of  assembly, 
under  which  Drake  can  protect  himself.  The  provi- 
sions are  in  favor  of  the  obligor,  not  of  the  assignors. 

Tlje  conduct  of  Drake,   in  this   instance,  may,   with 
propriety,  be  assimilated  to  the  cases  in  Washington's 
reports  (a)  ;  where  the  obligors,  who  had  induced  third      ia\    Buckner 
persons  to  take  assignments  of  their   obligations,  were  w.   Smith,     i 
not  permitted  to  make  use  of  a  defence    against  their  Waft.    *99— 

,.,  iii  i  l-  i        Hoomcs  -vs  omock 

assignees,  which  would   have  been   good  against  the  z  Wj(h  3g„ 
.obligees. 

Bledsoe  and  Talbot,  in  reply.-; — This  court  will  cer- 
tainly never  be  induced  to  give  a  decision  contrary  to  a 
solemn  adjudication  of  the  highest  judicial  tribunal  in 
the  Union,  unless  it  be  from  absolute  necessity  ;  and  the 
fullest  conviction  of  the  incorrectness  of  that  decision. 
Policy  forbids  it.  As  members  of  the  Union,  we  should 
never  wish  to  see  a  clashing  of  power  or  decisions, 
much  less  seek  for  it.  But  the  court  which  gave  the 
decision  in  question,  is  not  more  distinguished  for  the 
pre-eminence  of  its  station,  than  it  is  for  the  talents,  a- 
bilities,  and  high  standing,  for  judicial  acquirements  of 
its  members. 

The  principle  contended  for  by  Mr.  Clay,  of  liability 
to  a  remote  indorser,  is  a  principle  of  the  law  merchant ; 
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Johnson, 


Drake  anj  by  fa^t,  a  man  cannot  assign  a  negociable  paper,  so 
as  not  to  make  himself  liable  for  it;  and  is  a  sufficient 
answer,  on  the  gentleman's  own  principles,  to  that  part  of 
his  argument  drawn  from  the  supposed  improper  con- 
duct of  Drake,  in  not  assigning  without  recourse.  So 
if  the  gentleman  admits  that  the  assignment  is  to  be  ta- 
ken as  a  new  note,  we  are  clearly  entitled  to  the  benefit 
of  our  contract  with  Wagnon. 

But  upon  the  principal  point  in  the  cause,  the  expres- 
sions of  our  act;  the  intentional  dropping  the  words  of 
the  statute  of  Anne,  "  As  bills  of  exchange  "  &c.  and 
the  express  reserve  of  the  equity,  &c.  of  the  giver  of  the 
note  ;  shew,  unequivocally,  that  it  was  the  intention  of 
the  legislature  to  make  them  negociable  suh  ??wdo,  not 
generally.  As  far  as  the  statute  has  gone,  go  with  it  , 
but  farther  do  not  proceed,  or  you  transcend  your  pow- 
ers. By  the  doctrine  contended  for  on  the  other  side, 
in  shortening  the  road  to  justice,  you  would,  to  serve 
them,  cut  us  out  of  our  defence  as  to  the  contract  with 
Wagnon  ;  and  make  the  liability  of  a  collateral  security 
greater  than  that  of  the  principal  ;  or  as  the  gentleman 
contends,  make  the  iacident  greater,  and  more  obliga-: 
tory,  than  the  principal.  Let  Johnson,  if  he  chooses, 
make  use  of  the  name  of  Wagnon,  and  commence  his 
suit  against  us,  and  we  will  then  be  on  equal  ground, 
and  will  meet  him.  But  if  the  court  will  say  that  by  our 
assignment  to  Wagnon,  we  may  be  sued  by  Wagnon's 
assignee,  they  will  surely  not  deprive  us  of  our  defence, 
according  to  the  fair  understanding  of  that  contract,  un- 
der which  this  suit  is  maintained. 

.    /  2th  Edwards,  Ch.  J.  now  delivered  the  opinion  of  the 

court. — The  principal  question  to  be  decided,  is,  whe- 
ther the  action  was  maintainable  by  Johnson,  the  last 
assignee,  against  Drake,  a  remote  assignor  ;  there  being 
an  intermediate  endorser  between  them  ? 

In  Mandeville  and  Jumison  vs.  Riddle,  cs?  Co-  in  the 
supreme  court  of  the  United  States,  reported  in  1 
Cranch  290,  it  was  decided,  that  in  Virginia,  an  indor- 
see of  a  promissory  note,  cannot  maintain  an  action 
against  a  remote  mdorser,  for  want  of  privity.  A  simi- 
lar decision  has  been  given  in  one  of  the  district  courts 
of  Virginia,  which  has  been  acquiesced  in  :  and  it  is  be,- 
lieved,  a  similar  decision  has  been  given  in  the  supreme 
court  of  Maryland. 
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It  is  true,  these  decisions  are  not   binding  authority       Drake 
upon  us  ;  but  they  certainly  deserve  our  respect ;  espe-     jOHNS"oN. 
cially  that  of  the   supreme  court  of  the  United  States  ; 
as  well  on  account  of  its  being  the   highest  tribunal  of 
justice  in  the  Union,  as  on  account  of  the  acknowledged 
learning  of  the  judges. 

The  act  of  assembly  in  this  country,  making  notes, 
&c.  assignable,  has  not  placed  them  on  the  footing  of 
bills  of  exchange  ;  as  was  done  by  the  statute  of  Anne. 
But  with  that  statute  before  them,  the  legislature  has 
made  notes,  &c.  assignable,  without  using  the  expres- 
sions, "  in  like  manner  with  bills  of  exchange  ;"  have  en- 
abled the  assignee  to  maintain  an  action  in  his  own 
name  ;  and  have  declared  they  shall  be  subject  to  the 
same  objections  in  the  hands  of  the  assignee,  that  they 
were  subject  to  in  the  hands  of  the  assignor.  This 
proves,  that  our  legislature,  patterning  after  Virginia, 
whose  laws  on  the  subject  are  the  same  in  substance  ;  did 
not  intend  to  elevate  them  to  the  rank  of  mercantile  pa- 
per ;  nor  that  they  should  be  governed  by  the  law  of  mer- 
chants. 

This  court  accords  in  opinion  with  the  supreme  court 
of  the  United  States,  that  "As  the  act  of  assembly  gives 
no  right  to  sue  the  assignor,  such  an  action  can  only  be 
maintained  on  the  promise  which  the  law  implies  from 
the  assignment ;  and  consequently,  can  only  be  sustain- 
ed by  and  against  the  persons,  to  and  from  whom,  the 
law  implies  such  a  promise  to  have  been  made."  As 
the  assignment  is  made  to  a  particular  person,  the  law 
implies  a  promise  to  that  person,  but  raises  no  promise 
to  any  other. 

There  is  a  privity  of  contract  between  the  assignor 
and  his  immediate  assignee  ;  but  no  such  privity  exists 
between  the  assignor  and  a  remote  assignee.  It  is  held 
in  Spencer's  case,  5  Co.  16,  3d  resolution — Doug.  736, 
and  many  other  books,  that  there  is  no  privity  of  con- 
tract between  the  lessor  and  the  assignee  of  the  lease, 
whether  the  lease  be  of  land,  or  of  a  personal  matter,  as 
of  a  flock  of  sheep  ;  because  the  lessee  is  interposed  be- 
tween them  :  but  the  privity  of  contract  remains  be- 
tween the  lessor  and  lessee,  notwithstanding  the  assign- 
ment. 

The  same  reason  is  applicable  to  this  case,  and  shews 
that  no  privity  exists  between  the  assignor  and  a  remote 
assignee.     Privity  of  estate  cannot  apply  to  the  case. 
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Dbaki  The  jaw  Qf  merc}iants  cannot  apply  between  the  as- 

Johns.on.  signor  and  a  remote  assignee  of  a  note  or  bond  assigned, 
under  our  act  of  assembly  ;  for  if  it  could  apply,  it  would 
place  the  implied  contract,  growing  out  of  the  assign- 
ment of  a  note  or  bond,  upon  a  more  elevated  footing 
than  the  express  contract,  the  note  itself;  which  would 
involve  the  absurdity  of  making  the  incident  greater  and 
more  Worthy  than  the  principal. 

We  are  therefore  of  opinion,  both  upon  principle  and 
precedent,  that  the  action  is  not  maintainable  by  the  as- 
signee, Johnson,  against  the  remote  assigrior,Drake  ;  but 
that  he  must  resort  to  his  immediate  assignor  ;  and  con- 
sequently, that  the  judgment  of  the  inferior  court  is  er- 
roneous.  -Judgment  reversed. 


*fr\i  i9tk  SHIPP  mi  GALE. 

An  order  for  By  the  Court. — It  is  too  late  to  present  a  judge's 
a  change  of  ve-  order  for  a  change  of  venue^  at  the  trial  court ;  it  ought 
n^ove^a'cau'fe'  t0  ^e  deposited  with  the  clerk  at  lease  thirty  days  before 
unlefs  it  be  de-  the  trial  court ;  and  this  the  defendant  should  have  ta- 
pofited  30  days  ]ceu  notice  of  at  his  peril.  He  therefore  was  not  enti- 
of  the  court 'in  ^e^  to  tne  cfmtmuance  which  he  prayed  for  on  that 
which  thecaufe  ground. -Judgment  affirmed. 

it  depending.  .  .  . 

A  motion  was  made  lor  a  re-heanngol  this  cause. 
■       *3   "  Clay,  for  the  plaintiffin  error. — The  record  shewed  the 

of  the" partly  to  ^"act  tnat  Shipp  had  made  oath  that  he  had  material  wit- 
prepare  for  trial  nesses  absent ;  that  he  had  not  summoned  them,  owing 
becaufe  he  be-  to  a  belief  that  the  order  for  the  change  of  venue  would 

lieved  an  order  ,  t  rr,         ...  r    1  •  i 

for  a  change  or- remove  the  cause,  lae  decision  oi  this  court,  in  the 
venue  would  re-  case  of  Pear  point  vs.  Creamor,^  and  two  others  therein 
move  a  caufe,  mentioned,  were  considered  as  deciding  the  doctrine 
at°any  timers  we  ccmtended  for,  that  the  cause  could  be  removed  at 
no  ground  for  a  riSJ^time.  This  impression  had  got  out,  and  was  acted 
continuance.  on.  The  rule  that  a  l^an  must  know  the  law,  always  a 
•f  the^ourri™ '  karc&and  rigid  one,  ought,  not  to  be  construed  so  as  to 
which  a  fuit  is  deprive  a  man  of  a  fait  trial.  The  oath  of  Shipp  that  he 
depending,hath  acted  under  a  belief  that  the  law  was  otherwise  than  this 
tween  ihe  g'ran-  court  has  decided  it  to  be,  is  the  only  kind  of  evidence, 
tingan  order  for  that  can  be  resorted  to.  It  must  be  taken  to  be  true* 
a  change  of  ve-  ullless  contradicted.     It  is  a  kind  of  suit  too,  (slander) 

*  Spring  term  1802..     The  caufes  ftood  in  this  court  Ptarfoint  -vs.  Shelly 
circuit  court ,  on  Arr.&ndamus. 
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in  which  Gale,   the  plaintiff  below,  ought  to  have  given         Sb,pp 
everv  opportunity  for  a  fair  trial.  Gale 

Judge  Trimble,   delivered   the    resolution   of  the 
court : — -The  court   have   looked  into    the  cases  cited.  nue> and  lts  be- 
in  those  cases,  the  order  for  the  change   of  venue  had  ^h  the°ci^k 
been  filed  about  sixty  days  before   the  term  ;  and  the  does  not  pievent 
Question  there  decided,  was,  that  a  term  having  interve-  the  order's  re- 
ned  after  granting  the  order  before  it  was  filed,  did  not  ™°f|."g 
prevent  its  having  its  effect  when  regularly  filed.     We 
cannot  see. on  what  ground   the  inference  attempted  to      MayiZtb. 
be  drawn  from  those  cases,  is  bottomed.     There  is  no- 
thing in  them  to  warrant  it.     If  the  public  were  deceiv- 
ed or  misled  on  that  point,  we  have  no  evidence  of  it  in 
the  cause.- -Motion  overruled. 


BRUNER  vs.  STOUT.  jym  &$. 

STOUT  brought  his  action  in  Hardin  circuit  court,  in  itfJuZfyfit 
against  Bruner.  The  declaration  stated,  "That  where-  the  declaration 
as  the  defendant  became  indebted  to  the  plaintiff,  on  the  "™f fet  torth .* 

ii  ro  t  r  •  i         lufficient   con/i- 

28th  day  or  September  1803,  to  the  amount  ox  200  sides  deration,  and  a 
of  leather,  at  the  parish  of  Kentuckv,  and  circuit  afore-  promife  to  pay, 
said  ;  and  the  defendant  being  so  indebted,  did  agree  to  or  "  's  fatal» 

o  i     o  •  i  r  i        i  •  V  r    and    no     cured 

owe  to  Samuel  Stout,  200  sides  ot  leather  in  tae  reel,  Dy  tne  ftatutes 
that  is  to  say,  unfinished  leather,  but  well  tanned  ;  to  of  jeofails. 
be  paid  against  the  first  day  of  November  next  :  never- 
theless, the  defendant  hath  altogether  neglected  and  re- 
fused to  pay  to  the  plaintiff,  the  aforesaid  200  sides  of 
leather,  as  aforesaid,  whereby  an  action  hath  accrued  to 
the  plaintiff,  to  sue  for  and  recover  of  the  defendant,  the 
price  of  the  aforesaid  200  sides  of  leather  ;  yet  the  de- 
fendant hath  not  paid,"  &c. 

A  judgment  was  taken  by  default,  and  art  inquiry  of 
damages  executed,  &c.     Bruner  prosecuted  a  writ  of  eit*' 
ror. 

Opinion  of  the  Court — This  was  an  action  of 
assumpsit,  brought  on  a  parol  agreement,  which  does 
not  appear  from  the  declaration  to  have  been  reduced 
to  writing.  A  writ  of  inquiry  was  executed,  and  judg- 
ment rendered  for  the  damages  assessed  by  the  jury. 

This  court  is  of  opinion  the  judgment  is  erroneous  ; 
because  there  is  no  consideration  laid  in  the  declaration,' 
2  E 
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Brunir       'sufficient  lo  support  the  action,*  and  because  there  is  no 
Stout.       promise  or  assumpsit  alleged. 

Judgment  reversed  ;  and  the  cause  remanded  for  new 
proceedings,  to  commence  by  filing  a  new  declaration. 
Allen,  for  the  plaintiff  in  error. 

*  Bnrbagt,  &c.  vs.  Bullett  and  wife,  July  iSoi,  S.  F. 


RESPASS  vs.  WILLIAM  MORTON  and  JOHN 

^•■•ll9'h.  H#  MORTON. 

ithnoterror  JOHN  H.  MORTON,  was  the  agent  of  his  father, 
to  grant  leave  William  Morton,  in  managing  a  suit  against  Respass, 
to  one  defen-  ancl  as  aUrh  agent,  entered  into  an  agreement  with  Res- 
dam  in  a  fuit  »n       gg  reiatjve  t    sajcj  siut  .  after  wnich,   he  violated    the 

chancerytotake   «  . '    , 

the depofition of  agreement ;  and  Respass   filed  his  bill  in    chancery,  a- 

another  defen-  gainst  both  father  and  son,  for  relief.     The  billcontain- 

a  iV  i,„  u  •     ed  no  charge  that  the    son  exceeded  his  instructions  in 

If  he  be  in-      .  .  q  . 

competent  as  a  violating  said  agreement.  Nor  was  there  in  the  answer 
witnefs,theob-  of  either  of  the  defendants,  an  allegation  that  he  was  in- 
jection   fhouid  structej  to  vi0iate   it.     During   the  pendency  of  the 

be    maoe    to  ....  P  l      .  .  J  c       , 

leading  the  de-  cause,  the  interior  court  gave  leave  to  the  defendant, 
pofition  on  the  William,  to  take  the  deposition  of  John.  The  deposi- 
hearmg,  tjon  wag  rea(j  Qn  tne  hearmg  Qf  the  cause,  without  being 

tion  to  the  in-  objected  to.  The  inferior  court  dismissed  the  bill,  on 
tereft  of  a  wit-  the  ground  that  the  agreement  was  not  proved. 
neUbenotmade  This  courtf  being  of  opinion  that  the  agreement  was 
in  the  court  be-  established  by  sufficient  testimony,  reversed  that  decree, 
low,  it  cannot  The  Opinion  proceeded  to  state  that  the  inferior  court 
be  made  in  this  ^jj  not  err  in  granting  the  defendant,  William  Morton, 
If  an  agent  leave  to  take  the  deposition  of  his  co-defendant,  John 
or  attorney  mi f-  H.  Morton.  If  the  complainant  supposed  John  H. 
conauas  him-  Morton,  who  acted  as  agent  for  William  Morton,  had 

felt  fo  that  it  is  ,1  ,   °    ,1  •  . 

neceflaryforthe  such  an  interest  as  rendered  rum  incompetent  as  a  wit- 
injured  party  to  ness,  he  might  have  made  the  objection  upon  the  hear- 
refort  to  chan-  ^„  p^0  SLlcn  objection  having  been  made,  the  depo- 
or  attorney  ftail  sition  was  properly  admitted  (a). 

pay  cofts.  Whenever  an  agent  or  attorney  has  so  misconducted 

,  .  „  _,  himself  that  it  becomes  necessary  for  the  opposite  party 
and  Ormshy  vs.  to  g°  mto  chancery  to  be  relieved  from  his  act,  he  ought 
2W«-,Pr.  Dec.  to  pay  costs.  If  the  agent  here  had  special  instructions 
*02"  to  violate  this  agreement,  he  should  have  shewn  it. 

f  Abfent,  Judge  Bibb. 
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Decree  reversed  ;  and  costs  in  this  court,  and  in  the      Respass 
inferior  court,  adjudged  to  the  appellant,  against  both  of     Mortons. 
the  defendants. 

Talbot  for  the  plaintiff,  Clay  for  the  defendant. 


LITTELL  and  LANE  vs.  CASSADY,  &c.  -#"'  *<>'*• 

LITTELL  moved  for  leave  to  file  an  affidavit  that  Loft  procefs 
the  summons  in  this  cause  had  been  duly  served  on  the  ca.nnot  be  fuP- 
defendants,  but  was  lost  by  accident,  in  returning  it  to  £jj.e  y  a  a" 
the  office ;  and  that  the  affidavit  should  be  received  in  See  afts  of 
lieu  of  the  process  executed.  £796-7>  p.  *3» 

By  the  Court — We  know  of  no  precedent  for  this.  \^'  *  Brad" 
It  might  lead  to  dangerous  consequences.     It  is  better 
that  you  should  be  put  to  the  trouble  of  taking  out  ano- 
ther summons,  than  to  introduce  a  practice  hitherto  un- 
known.—— ^-Motion  overruled. 


FITZGERALD,  &c.  vs.   FITZGERALD,  &c 

THE  plaintiffs  brought  an  ejectment  against  the  de-  If  an  order  of 
fendants,  in  the  Mason  circuit  court.  The  record  states,  referen.ce  m*de 
that  "  On  the  motion  of  Thomas  Fitzgerald,  William  &*g  Tn  court] 
Pepper,  and  Jane  Porter,  who  are  the  tenants  in  pos-  emend  to  mat- 
session,  it  is  ordered  that  the  said  tenants  in  possession  ters  not  cmbra- 
bemade  defendants  herein,  who  by  their  attorney  con-  there '/houWbe 
fesses  lease,  entry,  and  ouster,  and  plead,  &c.  and  that  a  ftatement  en- 
all  matters  in  dispute  between,  them,  both  at  common  t"ed.°*  rec°rd' 
law  and  in  equity,  be  refered  to  the  arbitrament  of  the  thoi^mauers J 
honorable  John  Coburn,  Htenry  Lee,  and  Miles  W.  Con-  are. 

Way,"  &C.  trat^SakeW* 

The  arbitrators  made   and  returned  an  award  to  the  tlt°rTn  ™„  a. 
next  succeeding  term  of  the  court ;  which  award  being  ward,    their 
defective,  the  plaintiffs  obtained  a  rule  to  shew  cause  why  Powers  expire 
it  should  not  be  set  aside,  &c.     Upon  shewing  cause,  the  ev*™  s°ne 
defendants  moved  for  and  obtained  leave  to  withdraw 
the  award,  in   order  to  submit  the  matter  again  to  the 
arbitrators  ;    to  which  the  plaintiffs  objected,  and  filed 
their  bill  of  exceptions. 

At  another  term,  the  arbitrators. returned  another  in- 
sufficient award  ;  upon  which  the  same  course  of  pro- 
ceeding took  place  as  in  the  first  instance.  A  third 
fleeting  of  the  arbitrators  was  procured  by  the  defen- 
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Fitzgerald,   dants,  at  which  two  of  them,  the  third  dissenting,  made 
■  _,j  a  third  award,  which  was  returned  and  made  the  judg- 

Fitzgesald,   ment  of  the  court,  after  being  opposed  by  the  plaintiffs. 
&c*  A  writ  of  error  was  brought   to  reverse  that  judg- 

ment ;  which  was  argued  by  Clay  for  the  plaintiffs,  and 
Marshall  for  the  defendants. 

The  Chief  Justice  now  delivered  the  following 
written  opinion : — -It  will  be  unnecessary  for  this  court 
to  determine  the  many  points  growing  out  of  the  errors 
assigned  in  this  case.  There  are  two  predominant  errors, 
which  vitiate  all  the  subsequent  proceedings. 

First — The  submission  (even  if  made  by  consent  of 
both  parties,  which,  from  the  record,  does  not  clearly  ap- 
pear) is  defective  and  void ;  because  there  is  no  state- 
ment of  the  matters  of  equity  submitted ;  nor  do  the 
matters  of  equity  submitted,  appear  in  any  way  upon  the 
record.  If  the  submission  had  been  general,  the  arbi- 
trators could  only  have  determined  the  title  at  law, 
which  might  have  been  tried  in  the  ejectment.  And  in 
that  case,  the  pleadings  might  have  sufficiently  shewn 
the  matters  in  contest.  But  when  the  submission  goes 
further,  and  embraces  matters  in  equity,  beyond  the  suit ; 
every  reason  which  requires  a  statement  of  the  matters 
submitted,  where  no  suit  is  depending,  applies  with  equal 
force  to  this  case*  For,  as  to  the  matters  of  equity  in 
dispute  between  the  parties,  there  was  no  suit  depending. 
They  were  not  embraced  by  the  ejectment,  but  were 
properly  the  subject  of  a  new  and  different  suit.  If  the" 
matters  in  controversy  are  not  set  forth  in  the  submis- 
sion, or  do  not  appear  by  the  previous  pleadings  in  the. 
cause,  there  is  no  foundation  for  the  award- — See  Smtt/i 
(a)  Rr.  Dec.  vs-  Cutright,  May  1802  (a)~Blunt  and  xvife  vs.  Sproule. 

?68.  "  add  wife,  May  1803  (f) — and  Bice  vs.  Smock,  October 

Secondly-— When  the  arbitrators  had  once  executed 
their  powers,  by  making  and  returning  an  award,  their 
powers  expired  and  were  forever  gone,  without  the  ex- 
press consent  of  both  parties,  to  re-commit  the  matters  in 
contest  to  them  again. 

The  first  award  returned  by  the  arbitrators  being  de- 
fective, the  court,  on  the  application  of  the  plaintiffs, 
ought  to  have  set  it  aside,  together  with  the  order  of  re- 
ference ;  and  should  have  placed  the  cause  upon  the 
docket  again  for  trial.     Thip  not  having  been  done,  al^ 
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the  subsequent  proceedings  were  unauthorised  by  law,  FlTZGERAV')» 
and  are  absolutely  void.  '  ^ 

Judgment  reversed,  with  costs ;  cause  remanded  to  Fitzgerald, 
inferior  court,  and  it  directed  to  set  aside  the  order  of  &c« 
submission,  and  all  subsequent  proceedings  ;  and  to  en- 
ter up  a  judgment  in  favor  of  the  plaintiffs,  for  their  costs, 
which  accrued  in  that  court  subsequent  to  the  return  of 
the  first  award. 


The  COMMONWEALTH  vs.  BARRY. 

AT  the  spring  term  1807,  application  was  made  to  a  proceed- 
the  court  for  the  purpose  of  instituting  a  proceeding  Ins  asamft  a 
against  Daniel  Barry,  clerk  of  Ohio  circuit  court,  to  re-  him  from  office 
move  him  from  office,  under  the  10;h  section  ol  the  4th  muft  be  carried 
article  of  our  constitution  ;  which,  speaking  of  clerks,  °"  '" the  name 
says,  "  They  shall  be  rernoveable,  for  breach  of  good  be-  weaith. 
havior,  by  the  court  of  appeals  onlv  ;  who  shall  be  judges  it  is  the  duty 
of  the  fact,  as  well  as  the  law.     Two-thirds  of  the  mem-  ofthe  f  "rney- 

,  ,  ,,  general  to  carry 

bers  present  must  concur  in  the  sentence.  on  theprofecu- 

The  court  then  decided  that  the  proceeding  should  be  tion. 
carried  on  in  the  name  of  the  commonwealth  :  and  that  .  T^P™"";11- 

r    i  rr    •    t     i  r    i  i  lr>£  mult  be  in- 

lt  was  a  part  ol  the  official  duty  ol  the  attorney-general  ftituted  by  leave 
to  attend  to  and  manage  the  prosecution  ;  and  that  he  of  the  court  j 
must  exhibit  the  charges  in  writing,  and  show  probable  a,ld,  Probable 

;         ~  ,       .  °    ,  ,  °'  r  /     ,  caufe    muft  be 

cause,  by  affidavits  or  other  documents,  lor  each  charge,  (hewn  to  obtain 

The  attorney-general,  Blair,  at  the  succeeding  term,*  that  leave, 
exhibited  his   charges  against  Mr.  Barrv,  in  substance,       Proceeding* 

r  ,,  £»*".©  J  ■>  i  un(}er  this  lec- 

aslollOW:  tion  of  the  con- 

[The  two  first,  charged  him  with  attempting,  by  bribe-  ftitution,  muft 

ry,  to  procure  a  vote  for  himself,  for  the  office  of  clerk  be.  .confin*d  ^ 
J  7„i  •  t  irufoondua    m 

to  Ohio  county  court. J  office. 

"  3d.  For  making  a  general  practice  to  charge  higher     Whether  an 

fees,  as  clerk    of  the  Ohio  circuit   court,   than  the  law  a*'en   ""  hoii 

T  i  •  r  r  •  l',e     °ffice    °i 

warrants,     in  many  cases  charging  lees  lor  services  as  clerk—  ^w*. 
clerk,  which  are   not  authorised  by  law  ;  and  in    some      It  cannot  be 
cases  for  services  which  were  not  rendered  by  the  said  '^ulred  'nt0  m 
Barry  ;  which  will  more   fully  appear  in  the  following  proceeding. 
fee  bills.     [Here  the  charge  specified,  by  their  dates,  and       Overcharge 
against  whom  issued,  numerous  fee-bills.]  a,°"'>   "ot   a 

"■4th.   For  issuing  two  fee-bills  for  the  same  services,  m0VAi  (l0m  0(_ 
&nd  demanding  payment  on   each,  as  will    appear  from  fi«. 

*  December  15th  1807. 
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TheCoMMou-  the  fee-bills  against  the  estate  of  Charles  Travis,  dated; 

wealt  g^     [Specifying  them  as  before  mentioned.] 

Barry.  "  5th.   By  endeavoring  to  corrupt  the  sheriff,  by  at- 

tempting to  pursuade  him  to  strike  off  from  his  panel  of 
fr  nT  'comi  t  g**31^  jurors,  Benjamin  Field,  after  he  was  summoned  ; 
motives,  it  the  said  Field  being  a  man  well  qualified  to  discharge 
■would  be.  the  duties  of  a  grand  juror,  and  one  of  good  fame. 
erafe  the  name  "  ^th.  For  erasing  from  the  panel  of  grand  jurors,  at 
of  a  perfon  re.  the  April  term  of  the  Ohio  circuit  court,  the  name  of 
turned  by  the  Benjamin  Field,  after  it  was  returned  by  the  sheriff, 
"l  operand  without  the  knowledge  or  consent  of  the  court,  and  from 
jurors,  it  is  a  private  and  personal  motives. 

aiifdemeanor  in  «  7th.  For  advising  a  certain  Abner  Spray,  on  the 
°®coe^°hrtwt^-—- day  of  October  1806,  to  bring  suits  of  slander  a- 
retaovetf.  gainst  Roger  Potts  and  Ralph  Hunts,  and   advising  not 

Ifaclerkper.  to  dismiss  them  on  the  application  of  the  plaintiff, 
bond*  returned      "  8th*   For  cnarg'mg  exorbitant  fees  in  the  last  above; 
into  his  office  mentioned  cases,  and  for  services  therein,  which   were, 
to  be  altered,  it  never  performed,  as  well  as  in  the  fee-bills  against  [oth- 

which  he  is  re-      u  9th.   tor  permitting,  in  his  presence,,  and'  with  the 

saovcabie.        approbation  and  consent  of  said  Barry,  a  replevin  bond, 

c:VsL?a?[y  taken  upon  an  execution  which  issued  from  his  office, 

of  the  (hen ft  to  .1  .    .  i 

return  to  court  against  the  executors  or  administrators  or  Charles  1  ra- 

a  panel  of  the  vis,  and  returned  by  the  sheriff,  to  be  altered,  by  erasing 

grand  jurors,     the  name  of  John  Handley,  and  inserting  the   name   of 

i-  ■  ■■  Perkins,  after1  the  said  replevy  bond  was   returned 

and  filed  in  the  office  of  which  said  Barry  is  clerk*  con-, 

trary  to  his  duty,  and  contrary  to  law. 

"10th-  For  issuing  execution  according  to  the  reple-s 
vy  bond,  so  as  aforesaid  altered  and  changed." 

[The  eleventh  charged  him  with  being  an  alien,  a  sub- 
ject of  the  king  of  Great  Britain  and  Ireland,  and  there- 
fore not  entitled  to  hold  the  said  office.] 

The  attorney-general  proceeded  to  shew  cause  why 
process  should  issue  on  the  foregoing  charges,  by  pro- 
ducing affidavits  of  the  facts  alleged,  and  the  fee-bills 
which  were  charged  to  be  improper. 

Allen  and  Clay,  stated  that  Mr.  Barry  had  heard  of 
the  prosecution  which  Avas  about  to  be  instituted  against 
him,  and  had  engaged  them  to  appear  for  him.  They 
should  question  the  right  of  the  prosecution  to  inquire 
into  any  misconduct  of  the  defendant,  except  what  rela- 
ted to  his  office  :  and  that  if  the  court  thought  it  neces- 
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sary  to  determine  that  point,  at  that  stage  of  the  proceed-  The  Common. 
ing,  they  wished  to  be  heard  on  it.  WEA \,St 

They  should  also  contend  that  Mr.  Barry's  being  an      £AKnr. 
alien,  was  no  disqualification  to  his  holding  the  office  of 
elerk. 

Grundy,  Ch.  J.  delivered  die  opinion  of  the  court.* 
-r-We  could  never  think  of  putting  an  officer  to  the 
trouble  and  expence  of  defending  himself  upon  a  charge, 
while  we  were  satisfied,  if  proved,  it  would  not  be  a  suf- 
ficient cause  for  removing  him  from  office.  We  are  of 
opinion  that  the  proceeding  under  this  section  of  the  con- 
stitution, must  be  confined  to  misconduct  in  office. 

The  constitution,  art.  6,  §  4,  provides,  that  "laws  shall 
be  made  to  exclude  from  office,  and  from  suffrage,  those 
who  shall  thereafter  be  convicted  of  bribery,  perjury, 
forgery, or  other  high  crimes  and  misdemeanors."  As 
far  as  the  legislature  have  acted,  or  may  act,  under  this 
latter  section  of  the  constitution,  it  would  require  a  con- 
viction under  a  regular  prosecution  for  the  crime  charged, 
and  the  production  of  the  record  of  conviction,  before 
this  court  would  take  up  the  subject.  To  determine 
that  this  court  could,  for  every  misconduct  in  private 
life  committed  by  a  clerk,  remove  him  from  office,  would 
be  putting  every  clerk  in  the  arbitrary  power  of  the  court, 
and  might  be  exercised  to  the  worst  of  purposes.  No 
process  can  issue  upon  the  two  first  charges.  We  will 
take  time  to  consider  of  the  others. 

On  the  next  day,  he  proceeded  :-— The  last  charge,  Dect 
that  the  defendant  is  an  alien,  is  not  a  misbehaviour  in  *  °7 
office.  It  cannot  therefore  be  inquired  into,  in  this  mode 
of  proceeding.  If  it  be  a  disqualification  to  his  holding 
the  office,  the  court  are  inclined  to  think  the  appoint- 
ment void,  ab  initio  ;  and  that  the  inferior  court  ought 
to  proceed  to  make  a  new  appointment.!  Process  must 
issue  on  the  other  charges. 

The  process  will  be,  a  summons  to  the  defendant,  to 
shew  cause,  on  the  ..  day  of  the  next  month,  why  he 
should  not  be  removed  from  the  office  of  clerk  of  the 
Ohio  circuit  court,  and  must  recite  the  charges.  The 
clerk  will  also  enter  up  an  order,  diat  either  party  may 

*  Abfenr,  Judge  Edwards, 

f  If  the  appointment  of  the  clerk  were  void  from  the  beginning,  It  would  feem 
to  follow  that  all  propels  itfued  by  him,  which  the  law  required  to  be  attefted 
by  the  eleik,  muft  fee  void.  A  doctrine  fo  mifchievous,  deferves  further 
ceolideration. 


December  16th 
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The  Common-  have  subpoenas  for  witnesses  to  appear  here  on  the  day 

WEA^H         when  the  process   against  the   defendant    is  returnable^ 

Barry.      The  witnesses  must  attend  and  give  evidence  orally,  as  in 

a  common  law  issue. 

~  ,.       On  the  return  day  cf  the  nrocess,  the  cause  was  conti- 

fclflUQvy   I  Out?  .  •/  A  ' 

1807.  nued  until  the  next  day  ;  and  on  that  day,  the  attorney- 

general  moved  for  a  continuance  of  the  cause  until  the 
next  term. 

The  court  required  of  him   to  state  what  he  expected 
to  prove  bv  the  absent  witnesses,  that  they  might  judge 
{a)  Arts  of  of  lhe,r  materiality  (a). 
i8e5,  ch.  2,  §      On  the  succeeding  day  the   attorney-general  filed  an 
16,  p.  24,        affidavit,  stating  the  steps  that  had  been  taken  to  procure 
the  attendance  of  the  absent  witnesses,  and  showed  their 
materiality  by  their  affidavits,  taken  for   the  purpose  of 
instituting  this  prosecution.     The  court  determined  the 
ground  for  a  continuance  was  sufficiently  made  out ;  but 
reserved  for  further  consideration,  the  question  of  costs ; 
and  whether  the  person  at  whose  instance  the  prosecution 
was  carried  on,  could  be,  cr  ought  to  be  made  or  consi- 
dered a  party  to  the  cause ;  and  if  so,  how  far  he  ought  to 
be  subjected  to  costs  ;  and  desired  the  counsel  on  each 
side  to  think  of  these  points.* 

The  counsel  for  the  defendant,  moved  the  court  to 
proceed  with  the  trial  of  those  charges,  relative  to  which 
it  did  not  appear  that  material  witnesses  were  absent ; 
alleging,  that  it  would  be  extremely  difficult  to  procure 
all  the  witnesses  to  every  charge  at  one  time,  and 
that  several  of  the  charges  had  no  connection,  and  could 
be  disposed  of  separately. 

The  Court  considered  a  division  of  the  cause,  and 
separate  trials,  as  a  novelty  ;  and  that  it  was  safer  to  try 
the  whole  of  the  cause  at  once.  They,  however,  consen- 
ted to  hear  the  witnesses  that  were  then  attending ;  but 
left  every  point  open  to  further  evidence  ;  and  reserved. 
a  decision  on  every  charge,  until  the  whole  evidence  was 
completed.  By  the  consent  of  the  counsel  concerned^ 
the  clerk  took  down  in  writing,  what  the  witnesses  sta- 
ted, to  prevent  mistakes. 

In  the  course  of  the  proceedings  this  day,  the  court  de- 
livered the  following  opinion  : 

*  The  perfora  at  whofe  infrance  the  profecution  was  commenced,  was  nofc 
mentioned  in  any  part  of  the  record  j  and  the  queftions  above  flared  j  were  not 
decided  by  the  court. 
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;  The  laws  allowing  clerks  fees,  are  so  intricate  and  dif-  The  Common. 
£.cult  of  application  in  practice,  that  it  is  not  probable  the    WEAL^H 
members  of  the  court  would  all  concur  in  a  construction       Bar**. 
of  them,  in  all  their  parts.     An  overcharge  made  by  a 
clerk,  will  not  of  itself  be  deemed  cause  for  a  removal 
from  office.     The  party  injured  is  to  be  redressed  by  pro- 
ceeding for  the  penalties  imposed ;  but  if  it  can  be  shewn, 
.that  the  overcharge  was  made  from  corrupt  motives,  it 
will  be  different; 

At  this  term,  the  cause  came  on,  and  was  fully  heard 
on  the  evidence  ;  and  was  argued  by  the  attorney-ge- 
neral for  the  commonwealth,  and  by  Clay  and  Allen  for 
the  defendant. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  rfpnltth 
the  court : — This  is  an  application  to  remove  the  de- 
fendant from  the  office  of  clerk  of  the  Ohio  circuit  court, 
for  various  charges  exhibited  ;  some  of  which  have  been 
deemed  not  proper  subjects  of  inquiry  ;  as  they  related 
to  his  conduct  as  an  individual,  not  as  an  officer  ;  others 
have  been  abandoned,  or  are  unsupported  by  proof;  and 
two  remain,,  which  command  the  consideration  of  this 
fcourt. 

The  first  of  these  is,  "  For  erasing  from  the  panel  of 
grand  jurors,  at  the  April  term  of  the  Ohio  circuit  court, 
the  name  of  Benjamin  Field,  after  it  was  returned  by 
the  sheriff,  without  the  knowledge  or  consent  of  the 
court,  and  from  private  and  personal  motives."  To 
support  this  charge,  proof  has  been  made,  that  the  de- 
fendant apprehended  that  a  prosecution  was  about  to  be 
Commenced  against  him  ;  had  understood  that  said 
Field  had  been  summoned  as  a  grand  juror,  and  had 
applied  to  the  sheriff  to  take  said  Field's  name  off  the 
panel ;  that  the  sheriff  refused  to  do  so  ;  that  the  de- 
fendant applied  to  said  Field,  and  requested  him  not  to 
serve  on  the  jury  ;  alleging,  as  the  reason  for  such  ap- 
plications to  the  sheriff  and  the  juror,  that  he  conceived 
the  juror  was  prejudiced  against  him  (the  defendant)  ; 
the  juror  expressed  a  willingness  to  withdraw,  provided 
he  could  be  permitted  lawfully  so  to  do  ;  and  suggested 
that  there  were  only  two  ways  by  which  that  end  could 
be  attained  :  by  application  to  the  court,  or  the  sheriff's 
omitting  to  call  him.  The  sheriff,  after  all  these  con- 
versations, returned  the  panel  in  the  usual  manner, 
with  the  name  of  said  Field  on  the  panel  \  left  it  on 
2  F 
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The  Common-  the  clerk's  table,  and  a  few  minutes  thereafter,  received 

WEALTH 

vt  the  panel  for  the  purpose  of  calling  the  jurors  ;  that  the 

Barry.  name  of  said  Field  was  erased ;  in  consequence  of 
which,  he  failed  to  call  the  said  juror  ;  that  the  defen- 
dant confessed  he  had  made  the  erasure  of  said  juror's 
name. 

Upon  this  testimony,  it  becomes  necessary  to  inquire 
whether  the  act  complained  of  constitutes  official   mis- 
conduct.    To  determine  upon  which,  the  duties  of  the 
sheriff  and  of  the  clerk,  relative  to  the  panel,  are  brought 
into  view.     The  statute  requires  "  the  sheriff  of   every 
county  within  which  a   court  of  criminal  jurisdiction  is 
to  be  holden,  before    every   meeting  of  such    court,  to 
summon  twenty-four  discreet  house-keepers,"  (with  cer- 
tain qualifications,  and   free    from    certain  disqualifica- 
tions,) "  to  appear  at  such  succeeding  court,  on  the  first 
day  ;  and  the  said  twenty-four,  or  any  sixteen  thereof, 
(*)  Afts  of  appearing,  shall  be  a  grand  jury,"  &c.  (a).     And  if  a 
J796-7»P-,3°3  sufficient  number  of  said  house-keepers,  shall  not  attend 
jq6  '  on  the  first  day,  the  sheriff  is  to  supply  the    deficiency 

from  the  by-standing  house-keepers,  &c.     And  by  the 

(t)  Afts  of  same  statute  (7A  "if  any  sheriff  shall  fail  to  summon  a 
1796-7,0.134,  ,.  \-"  J  ,    r  .    .  . 

§  59,  1  Brad,  grand  jury,  and  return  a  panel  01  their  names,  as  there- 

aoa.  in  directed,"  he  is  subjected  to  a  penalty  of  thirty  pounds. 

The  form  of  the  panel,  and  the  manner  of  returning 
it,  not  being  specially  prescribed  by  the  statute,  must  be 
regulated  by  the  sound  discretion  of  the  court,  guided 
by  reason,  by  usage,  by  convenience,  and  with  a  view  to 
the  end  proposed  by  the  legislature.  Not  only  justice 
to  the  individual  jurors,  but  sound  policy,  as  it  relates 
to  the  purposes  for  which  the  jury  is  summoned,  requires 
that  they  should  be  notified  before  the  sitting  of  the 
court,  to  attend  :  justice  to  the  individual,  that  he  might 
make  the  necessary  arrangements  for  his  absence  from 
home — sound  policy,  because  the  person  who  has  had 
timely  notice  that  his  services  would  be  required,  and 
had  made  arragements  with  that  vieW,  would  be  much 
more  likelv  to  execute  the  duties  required  of  him,  with 
patience,  diligence,  deliberation,  and  usefulness,  than  an 
individual  summoned  on  the  spot,  and  confined  without 

.  previous  notice  and  preparation. 

The  sheriff,  too,  by  being  compelled  to  summon  the 
jury  before  the  court,  would  have  a  better  opportunity, 
and  be  much  more  likely  to  make  a  judicious  selection, 
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than  if  permitted  to  summon  them  on  the  spur  of  the  The  Gommov- 
occasion,  from  amongst  the  by-standers  ;  and  it  is  pre-  WIA^™ 
sumed,  that  from,  motives  of  this  kind,  the  legislature  Barry. 
were  induced  to  annex  the  penalty  for  a  failure  on  the 
part  of  the  sheriff.  These  considerations  shew,  that  the 
court  necessarily  possess  such  a  contt  oling  power  and 
superintendance,  over  the  sheriff,  as  to  make  it  their  du- 
ty to  see  that  he  has  complied  with  his.  They,  there- 
fore, have  the  right  to  compel  him,  and  it  is  his  duty  to 
return  a  panel  of  the  jurors,  at  as  early  a  periqd  of  the 
term  as  the  court  shall  prescribe,  fur  the  purpose  of 
shewing  that  he  has  complied  with  the  law,  and  has  not 
incurred  the  penalty  ;  as  also,  that  it  may  legally  appear 
who  have  been  summoned  ;  who  attend  ;  and  to  justify 
the  award  of  process  against  the  delinquents,  if  any;  and 
to  supply  their  places  from  amongst  the  by-standers  ;  so 
as  to  compose,  a  competent  inquest. 

To  whom  the  panel  should  be  returned,:  whether  to 
the  court  or  to  the  clerk,  has  been  made  a  question  by 
the  counsel  for  the  defendant.  This  case  may  well  be 
assimilated  to  the  case  of  a  venire  facias,  which  espe- 
cially requires  the  summoning  ,o,f  a  jury,  and  the  return 
of  their  names  ;  the  command  of  the  writ  is,  that  it  be 
returned  to  the  court ;  and  yetthe  universal  practice  is, 
to  deposit  it  with  the  clerk,  who  is  the  keeper  of  all  the 
papers,  writs,  returns,  files  and  records  of  the  court.  If, 
then,  that  writ  is  properly  returned  by  delivering  it  to 
the  clerk,  as  the  practice,  not  only  with  respect  to  that 
class  of  process,  but  of  ail  others,  has  wel\  sanctioned  ; 
surely  the  return  of  the  panel  of  the  grand  jury,  which 
panel  is  required  by  law,  (the  law  itself,  standing  for  the 
command  contained  in  those  other  precepts)  is  equally 
as  correct  and  proper,  when  made  to  the  clerk  in  this 
case,  in  term  time,  as  in  case  of  other  process. 

But  for  what  should  the  court  pass  through  the  idle 
ceremomy  of  receiving  the  panel  from  the  sheriff,  and 
sending  it  by  him  to  "their  clerk  for  safe-keeping.  The 
general  practice,  with  respect  to  returns  of  the  panel  of 
grand  jurors,  has  been,  to  deliver  it  in  to  the  clerk  j  and 
in  this  case,  it  has  been  proven,  that  such  had  been  the 
usual  mode  in  the  circuit  court  of  Ohio.. 

As  the  sheriff  had,  therefore,  properly  returned  the 
panel  to  the  clerk,  it  was  the  clerk's  duty  to  keep  it  safe- 
ly, and  ready  to  render,  free  from  erasure  or  mutilation, 


236  SPRING  TERM,  1808. 

The  Common-  when  wanted  for  any  of  the  purposes  intended  b? 
WEA  w"  law*  The  erasure  by  himself,  was  a  positive  violation 
Babry,  of  the  confidence  reposed  in  him  as  an  officer,  and  a 
breach  of  his  duty. 

Some  circumstances  have  been  urged,  as  an  extenua- 
tion or  palliation  of  the  offence,  viz  :  that  his  apprehenr 
sion  of  persecution  or  prosecution,  was  founded  in  fact ; 
that  he  conceived  Field  prejudiced  ;  that  he  only  want- 
ed grand  jurors  who  were  neither  his  foes  nor  his 
friends  ;  that  it  was  not  criminal  to  seek  a  fair  trial ;  that 
intending  only  what  was  right,  he  cannot  be  considered 
as  criminal. 

Evidence  was  produced,  to  prove  that  the  defendant's 
apprehensions  of  a  prosecution,  were  well  founded  ;  but 
no  evidence  whatever,  has  been  adduced,  to  show  that 
the  suspicion  of  the  juror's  prejudice,  had  any  place  but 
in  his  own  imagination,  or  that  any  circumstances  exist- 
ed which  could  reasonably  have  excited  such  suspicion 
pfprejudice. 

To  answer  his  own  notions  of  impartial  justice,  as  it 
respected  himself,  he  has  made  use  of  hia  official  situa- 
tion to  divert  the  usual  streams  of  justice.  Ke  has  not 
chosen  to  submit  his  objections  to  the  juror,  to  the  deci- 
sion of  the  constituted  authorities;  but  has  undertaken 
to  be  the  judge,  adjusting  the  balance  and  weights  in  his 
own  behalf.  The  personal  advantage  which  he  propo- 
sed, and  the  means  employed,  do  not  seem  calculated  to, 
extenuate  the  offence,  but  shew  design,  volition  and  de- 
liberation, But  had  the  juror  been  loaded  with  preju- 
dice, and  an  objection  by  the  defendant  permissible  in 
law  ;  the  means  employed  by  the  defendant  to  put  him  by, 
were  illicit,  and  a  violation  of  positive  duty.  He  was  not 
the  person  to  judge  of  the  qualifications  or  disqualifica- 
tions of  jurors  ;  his  office  was  ministerial,  not  judicial. 
If  his  objections  to  the  juror  had  been  founded  in  reason, 
pr  in  fact,  why  not  submit  them  to  the  proper  tribunal  r 
That  is  the  remedy  which  another  individual  (or  him- 
self, but  for  the  confidence  reposed  in  his  official  station) 
must  have  pursued.  To  have  possessed  himself  of  the 
panel  privately,  after  it  was  returned  to  the  clerk,  and  to 
have  made  the  erasure,  would  have  been  a  misdemeanor 
in  a  private  person.  The  breach  of  official  confidence 
and  duty,  cannot  palliate  ;  and,  however  some  politi- 
cians may  cherish  the  maxim,  \\  That  the  end  sanctifies 
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jthe  means,"  it  is  not  recognized  by  any  system  of  mu-.  TheCoMMtrf- 
nicipal  or  moral  law,     A   violation    of  positive  duty  to    %  E'  ^ 
the  whole  community,  can   never  be   sanctioned  by  a      Baku*. 
prospect  of  individual  benefit.     Such  a  principle  would 
endanger  the  most  valuable   rights  ;  sap  the  foundation 
of  society ;  and  overturn  the  first  principles  of  moral 
justice.     The  preservation  of  the  records,  files  and  re- 
turns, in  the  various  departments  of  government,  is  of 
such  importance,  and  the  violation  of  duty  in  that  res- 
pect, by  an  officer  himself,  is  of  such  dangerous  example, 
that  nothing  can  justify  it  ;  and  the  motives  in  this  case, 
cannot  be  considered  by  this  court,  as  palliating  the  of- 
fence. 

The  next  charge  which  claims  the  attention  of  this 
court,  and  which  is  fully  supported  by  the  evidence,  is, 
"  For  permitting,  in  his  presence,  and  with  the  ap- 
probation and  consent  of  the  said  Barry,  a  replevin 
bond,  taken  upon  an  execution  which  had  issued  from 
his  office,  against  the  executors  or  administrators  of 
Charles  Travis,  and  returned  by  the  sheriff,  to  be  al- 
tered, by  erasing  the  name  of  John  Handley,  and  insert- 
ing the  name   of Perkins,  after  the  said  repelvin 

bond  was  returned  and  filed  in  the  office  of  which  the 
said  Barry  is  clerk,  contrary  to  his  duty,  and  contrary  to 
law  ;"  and  "  For  issuing  an  execution  according  to  the 
said  replevin  bond,  so  as  aforesaid  altered  and  chang- 
ed." 

This  is  an  offence  of  a  very  deep  cast,  and  in  itself, 
contrary  to  the  plainest  principles  of  right,  and  to  the 
impressions  of  the  most  common  understanding.  That 
a  bond, when  executed,  ought  not  to  be  interlined,  erased, 
or  altered,is  one  of  those  universal  principles  of  law,which 
is  recognized  and  sanctioned  by  the  common  sense  of  all 
mankind.  The  erasure  or  alteration  of  a  private  obliga- 
tion, by  a  private  individual,  is  regarded  by  the  law,  as 
highly  criminal ;  and  surely  the  erasure  and  alteration 
of  a  bond,  officially  taken,  made  by  the  officer  of  the 
law,  in  whose  custody  it  is  lodged  for  safe-keeping,  must 
be  regarded  in  a  much  more  criminal  light ;  because 
the  consequences  to  society,  are  much  more  dangerous. 
Thedefendanthavingpermittedtheerasureand  alteration 
of  the  bond  to  be  made  in  his  presence,  and  with  his  con- 
sent, cannot  be  regarded  in  a  more  favorable  light,  than 
if  he  had  done  the  act  himself  ;  more  especially,  as  he 
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The  Common-  consummated  the  offence, by  issuing  an  execution  on  the^ 
WE*  w.H         replevin  bond,  after  it  was  so  altered. 
Barry.  The  defendant  is  left  without  the  palliation  or  excuseK 

that  the  act  was  done  through  ignorance  or  inadver- 
tence. For  it  is  fully  proven  that  before  the  alteration 
was  made,  upon  an  application  made  by  him  to  Mr.  Da- 
vidge,  the  commonwealth's  attorney  for  that  court,  Mr. 
Davidge  correctly  advised  him  that  the  bond  was  erro- 
neously taken,  and  did  not  authorise  execution  to  be  is- 
sued thereon  ;  that  the  proper  corrective  was  an  appli- 
cation to  the  court  to  quash  the  bond  ;  and  that  the  bond 
ought  not  to  be  altered.  His  permitting  the  bond,  after 
this  sound  and  wholesome  advice,  to  be  erased  and  al- 
tered, must  be  considered  as  a  wilful  and  deliberate  vio- 
lation of  official  duty. 

The  defendant's  counsel  have  insisted  that  as  th« 
judgment  and  execution  were  for  the  use  of  Handley, 
although  obtained  in  the  name  of  Perkins,  which  proba- 
bly occasioned  the  mistake  in  taking  the  replevy  bond, 
the  alteration  tended  to  the  attainment  of  justice  ;  and 
that  therefore,  the  defendant,  having,  that  in  view,  can- 
not be  criminal. 

This  argument  is  founded  on  the  monstrous  maxim, 
$  That  the  end  will  justify  the  means,"  before  noticed  by 
the  court..  Can  it  possibly  be  right  that  the  clerk  shall 
make  himself  the  judge  between  the  parties  ?  That  by 
an  erasure  and  alteration  of  the  papers  or  records  of 
his  office,  he  can  be  permitted  to  change  or  alter  the. 
situation,  or  rights  of  the  parties,  in  the  absence,  and 
without  the  knowledge  or  consent  of  one  of  them  ?  The 
dangers  to  the  community  resulting  from  such  practices, 
give  a  sufficient  answer,. 

His  counsel  have  also  insisted  that  a  single  act  of  mal- 
feasance in,  office,  ought  not  to  remove  a  clerk,  unless  it 
be  such  as  evidences  want  of  integrity.  To  which, it 
may  be  observed,  that  the  defendant  has  been  guilty  of 
more  than  one  offence  of  this  nature  :  that  he  has  in  one 
instance  erased  an  official  paper,  and  in  another,  permit- 
ted one  to  be  erased  ;  which,  to  say  the  least,  shews  such 
disregard  of  the  dutiesvof  his  office,  as  renders  him  unfit 
to  have  the  custody  of  .public  records. 

This  court  can  only  regret  that  the  general  good  char 
racter  proven  by  the  defendant  in  this  trial,  has  not  been 
sustained  throuj^out,  but   has  been  interrupted,  by  tlw- 
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instances  of  official  misconduct  before   animadverted  The  Common- 
wealth 
upon.  •  VJ, 

It  is  not  the  province  of  this  court  to  dispense  mercy,       Barky, 
but  to  pronounce  the  judgment  of  the   law  ;  which  in 
this  case  they  must  do,  however  much  they  may  regret 
that  the  defendant  has  been  led  astray  by  misguided  in- 
fluence, or  his  own  passions  or  prejudices. 

Wherefore,  it  is  considered  and  adjudged, that  the  said 
Daniel  Barry,  clerk  of  the  Ohio  circuit  court,  is  guilty  of 
a  breach  of  good  behaviour  in  office,  in  having  erased 
the  name  of  Benjamin  Field  from  the  panel  of  the  grand 
jury,  and  in  having  permitted  the  replevy  bond  to  be 
erased  and  altered,  as  is  set  forth  in  the  sixth  and  ninth 
charges  exhibited  against  him.  And  it  is  further  con- 
sidered, ordered  and  adjudged,  that  the  said  Daniel  Bar- 
ry, clerk  of  the  Ohio  circuit  court  aforesaid,  lor  the 
breach  of  good  behaviour  in  office  aforesaid,  shall  be,  and 
he  is  hereb)r  removed  from  his  said  office  of  clerk  of  the 
Ohio  circuit  court  aforesaid,  the  members  of  this  court 
concurring  unanimously  in  this  sentence. 

The  defendant,  by  his  counsel,  applied  for  a  new  trial     April i^tk 
of  the  cause,  on  the  following  petition  : 

"  The  defendant  petitions  for  a  new  trial  and  hearing 
of  the  prosecution  against  him,  both  in  point  of  law  and 
fact ;  because,  with  due  submission,  he  sheweth  that  he 
is  advised  and  believes  that  the  case  hath  been  miscon- 
ceived in  both  points.  The  accused  disavows  the  doc- 
trine of  "  The  means  being  justified  by  the  end  ;"  but 
holds  that  in  neutral  acts,  the  end  may  be  used  in  evi- 
dence, to  shew  the  intention  innocent. 

"  The  accused  accords  in  the  opinion  that  the  court 
are  to  pronounce  law,  '  not  to  dispense  mercy  ;'  but  from 
this  he  doth  not  admit  an  inference,  that  law  is  void  of 
mercy;  and  particularly  where  it  vests  the  court  with 
'discretionary  power,  (not  tied  down  by  positive  rule,) 
and  more  particularly  in  cases  like  the  present,  where 
the  court  are  to  try  the  facts,  as  well  as  to  determine  the 
law  ;  thereby  performing  both  the  office  of  jury  and 
judge  ;  and  that  the  court,  in  such  cases,  should  exer- 
cise such  discretion  as  would  be  correct  in  a  jury,  if  the 
trial  was  by  a  jury.  (See  cases  in  this  court  adjudged, 
to  wit  :  McClelland  vs.  Hobbs  (a),  and  Tennellvs.  Do-  (a)  Ante  %. 
rZier(b).  (*)  Ann  47. 

"  The  accused  is  advised  and  believes,  that  both  law 
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.TheCoMMu>;-  ancj  practice  on  the  subject  of  grand  juries,  is,  for  the' 
VSJ  sheriff  to  keep  the  list  of  names  of  the  persons  summon- 
Barry,  ed,  until  he  is  directed  by  the  court  to  call  the  grand  ju- 
ry ;  which  being  done,  and  the  deficiency,  if  any,  sup- 
plied from  the  by-standers,  and  their  names  put  on  a  list 
or  panel,  with  the  names  of  the  other  attending  jurors ; 
it  is  then  handed  to  the  court,  who  note  the  foreman, 
and  hand  the  panel  to  the  sheriff,  who  calls  the  foreman 
to  the  book,  where  he  is  sworn;  the  other  jurors  are 
then,  by  four,  called  to  the  book  and  sworn.  The  panel 
is  then  handed  by  the  sheriff  to  the  clerk,  who  therefront 
inserts  the  names  of  the  jurors  on  the  minutes,  and  the 
panel  is  thence  disregarded,  and  thrown  aside  as  a  loose 
paper. 

'•The  court  suggesting  that  the  practice  is  other- 
wise, takes  the  accused  by  surprize,  because  he  can  am- 
ply prove  the  practice  to  be  as  herein  set  forth. 

"  On  the  point  of  the  erasure  of  the  juror's  name,  the" 
act  was  neutral,  and  could  only  be  considered  culpable, 
if  the  circumstances  shewn  had  been  against  him  ;  but 
so  far  from  that,  they  were  in  his  favor  ;  for  it  was  am- 
ply proved,  that  he  had  just  ground  to  suspect  that  an 
unfounded  prosecution,  (which  he  called  a  persecution) 
would  be  attempted  against  him,  with  intent  to  injure 
him,  (which  attempt  was  accordingly  made,  but  without 
success).  That  his  desire  was  an  unprejudiced  jury.- 
That  Mr.  Field,  the  juror,  at  Mosley's,  had  used  expres- 
sions against  Barry  ;  but  said  he  had  so  done,  under  a 
■belief  that  they  were  right.  Barry  deemed  them  unjust, 
and  apprehended  prejudice  in  Field  against  him  ;  and, 
however  the  defendant's  counsel  are  willing  to  admit  that 
Mr.  Field  intended  no  wrong,  yet  they  are  unwilling  to1 
admit  that  there  was  no  just  cause  of  suspicion  of  preju- 
dice." 

u  The  counsel  for  the  accused,  further  suggest,  that  the 
erasure  was  made  at  a  stage  when,  from  the  practice,; 
the  paper  was  in  the  custody  and  keeping  of  the 
sheriff,  (not  the  clerk)  ;  that  it  was  then  a  matter  be- 
tween the  sheriff  and  Mr.  Barry  ;  and,  at  most,  but  a  con- 
tempt, in  retarding  the  sheriff  in  the  performance  of  his 
duty  to  the  court.  From  the  evidence,  it  also  appeared,- 
that  a  concealment  of  the  erasure  was  not  attempted ; 
but  on  the  contrary,  an  open  statement  of  the  circumstan- 
ces of  the  case  were  readily  given  ;  neither  hath  there 
been  shewn  any  thing  evidencing  criminality* 
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"  On  the  point  of  suffering  the  replevy  bond  to  be  alter-  The  Common- 
ed,  &c.  the  parties  therein  have  not  complained  ;  an  in-    WIA"S" 
hocent   intention  is  expressly  proven.     Mr.  Davidge,       Barret. 
verbally,  in  open  court,  corrected  his  deposition  in  this, 
that  he  was  uncertain  whether  the  conversation  relative 
to  amending  the  replevin  bond,  was  had  before  or  after 
the  amendment  complained  of.     This  did  not  then  seem 
to  be  material  by  the  court ;  the  court  seem  to  have  for- 
gotten the  correction  aforesaid,  and  deem  the  point  ma- 
terial.    In   this,  if  opportunity  is  afforded  him,  he  has 
no  doubt  he  can,  from  circumstances,    prove  that  that 
conversation  was   after  the    said    amendment  ;     since 
which j   he  hath   not  suffered  siich  amendmente  to  be 
made  ;  and  that  he  was  young  in  office  when  the  error 
complained  of  took  place. 

"  The  accused  is  advised  that  the  law  contemplates 
misfeasances  in  officers  well  as  malfeasance :  that  for  the 
former,  finej  &c.  is  the  contemplated  penalty ;  riot  a  re- 
riioval  frorii  office.  The  offences,  as  shewn,  are,  at  most^ 
but  misfeasances  ;  and  thereupon  judgment  df  removal  is 
beyond  the  contemplation  of  law! 
,  "  Mr.  Davidge,  governor  Greenup,  the  reverend  Mr. 
Badih,and  in  short,  the  witnesses  on  the  part  of  the  pro- 
secution, all  agree  in  his  generally  good  character  and 
conduct )  and  also  disposition  to  promote  correct  con- 
duct in  his  office.  That  the  chief  objection  is  too  much 
strictness,  is  shewn  from  the  evidence  Of  Mr.  Badin, 
hnd  also  Mr.  Davidge  ;  also  is  proven,  his  anxiety  td 
procure  correct  information;  &c.  These,  however,  are 
hot  offered  as  sets-off;  but  surely  they  are  strong  evi- 
dences that  the  offences  complained  of  have  been  inad- 
vertences, and  not  6f  such  a  cast  to  cause  a  removal  front 
office. 

«  T  *  A  '   i  Counsel  for  Defendant." 

.    The  facts  stated  in  the  above  petition  were  swdrri  to 
by  the  defendant. 

The  motion  for  a  rieW  trial  was  argued,  arid  the  fol-    -April  141b, 
lowing  written  opinion  delivered  by 

Edwards,  Ch.  J. — The  importance  of  this  cause,  as 
it  relates  to  the  person  implicated  ;  the  general  good 
character  which  he  has  been  proved  by  the  most  re- 
spectable witnesses  to  have  supported,  both  as  an  indivi- 
dual and  a  public  officer  ;  the  zeal  manifested  by  his 
2  G 
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The  CrMMONi  counsel .  their  unequivocal  declarations,  "that  the)'  con- 
wealth  sidered  the  former  opinion  of  this  court  radically  de- 
Barry.  fective  and  erroneous  ;"  with  their  deservedly  high  re- 
putation for  candor  and  intelligence  ;  and  the  surprize 
and  astonishment  which  it  is  said  by  one  of  them,  other 
intelligent  persons  have  expressed  on  the  occasion ; 
have  all  combined,  to  command  of  this  court  a  patient 
and  scrutinizing  review  of  the  opinion  heretofore  given. 
Such  a  review  they  have  given  it ;  in  which  it  would  re- 
ally have  afforded  them  the  most  unfeigned  satisfaction, 
could  they  have  discovered  any  just  cause  to  change 
their  former  opinion,  and  to  have  relieved  the  defendant 
from  the  injurious  consequences  of  it.  And  though  they 
have  too  many  evidences  of  the  fallibility  of  all  human 
tribunals,  and  particularly  that  which  they  themselves 
compose,  to  doubt  that  it  is  possible  they  may  still  err 
in  a  case  which  is  res  Integra,  without  any  lights  from 
former  adjudications  ;  or  any  precedents  to  guide  them  ; 
or  even  to  assist  them  in  their  deliberations  ;  yet  they 
are  incapable  of  discovering  any  radical  defect  or  error, 
either  of  law  or  fact,  in  their  former  opinion.  And 
however  much  they  do  regret  the  consequences  of  that 
opinion,  to  the  individual  who  is  the  subject  of  it ;  or 
the  dissatisfaction  of  others,  in  consequence  of  it ;  these 
are  only  secondary  and  minor  considerations  with  this 
court.  Their  primary  object  being  to  discharge  their 
duty  to  themselves  and  their  country,  according  to  the 
dictates  of  their  own  judgment,  uninfluenced  by  any 
consequences  that  may  result  therefrom. 

In  the  petition  for  a  new  trial,  this  position  is  taken, 
viz  :  "That  in  neutral  acts,  the  end  may  be  used  to  shew 
the  intention  innocent."  If,  by  neutral  acts,  are  meant 
those  which  in  themselves  are  neither  good  or  bad,  then 
such  evidence  can  never  be  necessary  ;  since  such  acts 
alone  could  never  furnish  any  ground  for  accusation. 
An  act  malum  in  se,  or  malum  prohibitum,  cannot  come 
under  such  a  definition  ;  and  if  it  is  not  meant  by  the  po- 
sition that  the  end  can  justify  an  act  either  malum  in  se 
or  malum  prohibitum,  it  can  have  no  bearing  upon  the 
opinion  heretofore  given  ;  as  that  is  predicated  upon  the 
acts  complained  of,  being  either  the  one  or  the  other. 

Another  position  is,  "  That  the  law  is  not  void  of  mer- 
cy." Whatever  mercy  the  law  itself  has,  is  with  the 
•law  ;  makes  a  part  of  it ;  and  is  administered  by  admin- 
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istering  the  law  ;  and  every  portion  of  mercy,  not  war-  Tlie  c°mmon- 
ranted  by  law,  and  adminstered  contrary  thereto,  is  a       A^1JH 
violation  of  law,  and  consequently,  cannot  be  legally  ad-       Barry. 
ministered  by  a  court  of  law.     Such  a  dispensing  pow- 
er, if  it  exists  at  all,  must  be  exclusively  the  province  of 
another  department  of  the  government. 

A  third  position  is,  "That  this  court  having  the  right 
to  trv  the  facts,  as  well  as  to  determine  the  law,  and 
thereby  performing  both  the  office  of  jury  and  judge, 
have  a  right  to  exercise  such  discretion  as  would  be  cor- 
rect in  a  jury,  if  the  trial  were  by  jury."  This  position 
is  unquestionably  correct.  But  discretion  is  the  just 
discernment  of  what  is  right,  through  the  law.  And 
were  the  trial  by  jury,  no  other  kind  of  discretion  could 
be  "  correctly"  exercised  by  them.  The  exercise  of  an 
arbitrary  discretion  by  a  jury,  would  be  fully  as  incorrect 
as  if  exercised  by  the  court.  Either  have  a  right,  and 
it  is  their  duty  to  exercise  a  legal  discretion  in  all  cases 
that  require  it  ;  but  neither  can  "  correctly"  exercise  any 
other  ;  for  the  law  would  never  permit  any  discretion 
which  would  necessarily  defeat  its  own  purposes. 

Nothing  has  yet  been  alleged  which  has  satisfied  this 
court  that  the  acts  complained  of  were  "  neutral"  or 
that  they  possess  any  power  of  dispensing  mercy,  or  of 
exercising  any  discretion  which  can  operate  to  the  der 
fendant's  benefit  :  so  that  the  foregoing  positions,  though 
ever  so  self-evident,  do  not  affect  the  former  opinion  of 
the  court  ;  which  is  founded  on  the  belief,  that  the  facts 
complained  of,  were  in  themselves  high  misdemeanors 
in  office,  which,  if  tolerated,  would  be  of  the  most  dan- 
gerous example,  and  pernicious  consequences  to  society. 

An  exception  has  been  taken  to  that  part  of  the  opi- 
nion which  relates  to  the  general  practice  of  returning 
and  disposing  of  the  panel  of  grand  jurors.  So  far  as  re- 
lates to  what  the  general  practice  has  been,  it  is  possi- 
ble the  court  have  been  mistaken.  The  practice  may 
have  been  variant  indifferent  parts  of  the  state  ;  but  the 
court  have  no  doubt  that  the  practice  should  be  as  they 
have  stated  it  ;  and  if  they  have  been  mistaken  as  to 
what  it  actually  has  been,  the  mistake  cannot  benefit  the 
defendant  ;  for  in  his  case  it  was  proved  that  the  panel 
was  returned  conformably  to  the  practice  of  the  Ohio 
circuit  court ;  which  practice  we  have  stated  to  be  cor- 
?ecto     And  being  thus  returned  to  the  flefendant,  it  was 
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The  Common-  his  duty  to  have  kept  it  free  from  alteration  or  erasure, 
wealth         tm  jt  wag  jega]]y  disposed  of. 

Barry.  It  seems  to  be  contended    in  the   petition,   that  the 

panel  is  not  an  official  paper,  because  it  may  be  thrown 
away  after  it  has  been  handed  from  the  court  to  the 
clerk,  and  by  the  clerk  recorded  ;  and  much  argument 
has  been  used  to  shew  that  the  paper  need  not  be  filed 
and  preserved ;  yet  the  very  statement  shews  that  it  is 
a  paper  required  by  the  forms  of  law,  and  necessary  to 
the  convenient  and  correct  administration  of  public  jus- 
tice ;  demandable  of  the  sheriff;  necessary  to  the  court 
and  the  clerk.  And  if  this  were  the  only  use  and  object 
of  it,  it  does  not  prove  that  the  clerk  would  not  be  as 
guilty  of  misbehaviour  in  altering  or  erasing  it  after  it 
legally  came  to  his  hands,  and  before  it  was  finally  dis- 
posed of,  as  if,  after  all  these  objects  were  answered,  it 
was  still  required  to  be  preserved  among  the  files  of  the 
court.  There  is  nothing  in  the  former  opinion  of  the 
court,  which  either  suggests  or  implies  that  the  panel 
should  be  filed  and  preserved.  That  part  of  the  opinion 
was  only  intended  to  shew  that  the  return  of  the  panel 
should  be  made  to  the  clerk,  or  could  properly  be  made 
to  him  ;  and  if  made  to  him,  that  he  would  violate  his. 
official  duty  by  erasing  it :  nor,  indeed,  was  any  neces- 
sity seen  by  the  court,  for  retaining  the  panel  after  the 
end  and  objects  of  it  were  answered.  Still  that  did  not 
prove,  nor  does  it  yet  prove,  that  a  return  ought  not  to 
be  made,  when  the1  act  of  assembly  (o),  expressly  re- 
]7q«.7pi"4  quires  it  of  the  sheriff,  under  the  penalty  of  30/. — and. 
§  59,  i  Brad,  that  this  return,  required  of  the  sheriff  by  the  law,  as  a- 
202.  •  general  precept,  could  not,  like  all  others,  be  returned  to 

the  clerk.  Nor  has  any  thing  yet  been  alleged,  to  shew 
why,  if  general  precepts,  allwrits,  &c.  which  import  on 
their  face  to  be  returnable  to  the  court,  are  properly  re- 
turned by  delivery  to  the  clerk,  the  panel  of  a  grand 
jury  should  not  be  returned  in  the  same  manner. 

If  the  court  were  right  in  supposing  the  panel  of  the 
grand  jury  was  a  paper  containing  their  names  ;  and  not 
the  bodies  of  the  jury  themselves  ;  and  necessary 
to  be  returned  for  the  purpose,  among  other  things,  of. 
ascertaining  delinquent  jurors,  and  founding  proceedings 
against  them  thereon  ;  then  the  statement  in  the  petition- 
itself  would  unquestionably  argue  the  propriety  of  the 
return  to  the  clerk,  and  not  to  the  court ;  for  it  might  be 
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possible  that  a  jury  might  not  appear  ;  that  a  jury  would  The  Common, 
not  be  had  ;  and  as  the  only  object  of  handing  the  panel     WEA^™ 
to  the  court,  is  alleged  to  be  for  the  purpose  of  appoint-       Bab* v. 
ing  a  foreman  ;  this  could  never  be  necessary,  nor  would 
it  be  proper,  till  the  jury  did  appear.     And  when  they 
do  appear,  it   is   not  always  necessary  that  the  court 
should  even  see  the  panel;  as  they  see  the  jurors,  and 
can  decide  without  it,   very  frequently,  who  they  will 
make  foreman. 

But  it  has  been  emphatically  contended,  that  no  panel, 
can  exist  till  the  jury  have  appeared  and  have  been 
sworn  ;  that  then,  and  then  only,  the  paper  containing 
the  names  becomes  a  panel,  according  to  the  legal  ac- 
ceptation of  the  term  ;  and  is  then  only  returnable  to 
the  clerk.  These  are  certainly  ideas  which  no  single, 
authority  can  be  produced  to  establish  ;  and  as  a  com- 
plete refutation  of  them,  it  is  only  necessary  to  shew 
how  the  term  panel  is  used  and  understood  by  Coke  and 

Blackstone.     By  them  a  panel  is  a  little  piece  of  parch-  b °'B1' £  *^ 

ment  on  which  the  jurors'  names  are  written,  and  is  al-  353. 
ways  annexed  to  the  writ,  where  a  writ  issues  ;  and  in, 
some    cases  the  panel  is  returned  before  the  jury  are 
summoned. 

If  the  array  of  a  panel  is  returned  by  a  bailiff  of  a,    Co.  Lit.  156. 
franchise,  and  the  sheriff  returned  it  as  of  himself,    this 
shall  be  quashed. 

If  two  strangers  make  a  panel,  and  not  in  a  favorable- 
manner  for  the  one  party  or  the  other,  and  the  ,6herif£ 
returns  the  same,  the  array  may  be  quashed. 

A  challenge  to  the  array,  is  a  challenge  to  the  persons, 
empanelled. 

If  a  panel  upon  a  venire  facias  be  returned,  and  a 
tales,  and  the  array  of  the  principal  is  challenged,  the 
triors  who  try  and  quash  the  array,  shall  hot  try  the  ar- 
ray of  the  tales. 

Upon  an  indictment,  &c.  the  sheriff  is  bound  to  return 
to  every  session  of  the  peace,  and  every  commission  of 
oyer  and  terminer,  and  of  general  goal  delivery,  twenty- 
four  good  and  lawful   men,  &c.  and  as  many  as  appear"' 
upon  this  panel,  are  sworn  upon  the  grand  jury. 

If  the  proceedings  are  before  the  court  of  king's  bench, 
there  is  time  allowed  between  the  arraignment  and  trial, 
for  a  jury  to  be  empanelled  by  writ  of  ventre  facias  to 
the  shex'iff.     But  before  commissioners  cf  over  and  ter- 
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The  Common-  miner  and  goal  delivery,  the  sheriff,  by  virtue  of  a  gene- 

WEAw.H        ral  precept  directed  to  him  beforehand,   returns  to  the 

Barry.      court  a  panel  of  forty-eight  jurors,  to  try  all  felons  that 

may  be  called  on  their  trial  at  that  session.     Such  is  the 

language  of  some   of  our  best  authorities  ;  no  further 

comment  is  thought  necessary. 

As  to  the  second  charge,  it  has  been  contended  that 
the  defendant  had  nothing  to  gain  by  the  alteration  of  the 
bond  ;  that  it  would  have  been  more  to  his  interest,  that 
the  bond  should  not  have  been  altered,  but  that  it  should 
have  been  quashed  by  the  court ;  as  he  would  in  that 
event  have  gotten  more  fees  by  it ;  that  there  was  no 
criminal  intention. 

These  statements  may  be  correct ;  but  whether  they 
are  so,  or  not,  is  not  material  with  the  court.  The  act 
of  permitting  the  alteration,  was  a  deliberate  one  ;  it 
was  a  voluntary  one;  and  it  was  unlawful;  nothing, 
therefore,  can  justify  it.  To  alter  a  bond,  by  changing 
the  name  of  the  obligee,  without  the  consent  of  the  obli- 
gor, is  such  a  flagrant  violation  of  right,  that  its  impro- 
priety strikes  all  mankind  at  the  first  view.  But  this 
bond  had  not  only  all  the  usual  solemnities  of  a  bond, 
but  it  had  acquired  all  the  dignity  of  a  judgment.  To: 
alter  a  bond  in  any  material  part,  would  be  a  forgery  ; 
and  to  that  it  would  be  a  poor  excuse,  to  allege  that  it 
was  done  with  good  intentions,  to  wit.  to  facilitate  the 
recovery  of  a  just  debt.  As  well  might  a  man  make  an 
entire  new  bond,  for  the  same  purpose.  If  A,  owed  B. 
$  100  upon  simple  contract,  which  B.  could  not  easily 
recover  without  a  bond,  why  might  he  not,  upon  the 
same  principles,  be  excused  for  forging  a  bond  on  A.  for 
the  purpose  of  facilitating  the  recovery  ;  there  would  be 
as  much  justice  and  reason  in  it,  and  as  little  moral 
wrong.  But  there  is  so  much  credit  attached  to  records, 
that  it  is  of  the  utmost  importance,  that  any  alteration, 
by  any  other  means  than  according  to  the  rules  of  law, 
should  be  severely  prohibited. 

It  is  said,  that  this  court  ought  not  to  remove  a  clerk 
from  office,  for  bare  error  in  judgment.  This  is  correct 
to  a  certain  extent  ;  and  yet  it  does  not  bear  upon  this 
case.  First — Because  this  is  a  case  in  which  the  clerk 
had  no  right  to  judge  ;  nor  is  there  any  thing  in  the  law 
concerning  the  duties  of  clerks,  or  any  known  custom  or 
general  practice  among  them,  which  seems   calculated: 
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to  have  misled  the  defendant  into  such  an  assumption  of  The  Common- 
judicial  functions.  As  well  might  he  have  attempted  to  WEA".H 
give  judgment  itself.  And,  secondly — If  he  really  was  in  Barry. 
error  with  regard  to  his  authority,  it  shews  such  gross 
ignorance  as  to  render  his  tenure  of  the  office  dangerous 
to  the  community.  Were  such  practices  permitted, 
what  security  could  individuals,  or  society  at  large,  have 
for  the  safety  of  their  property  ;  their  rights  to  which, 
depend  upon  the  records  ;  which,  in  themselves,  import 
such  absolute  veritv,  that  they  cannot  be  contradicted  ? 
With  what  ease  might  the  covenant  in  a  deed,  a  judg- 
ment, or  a  will,  be  most  essentially  changed ;  and  all 
this  might  be  done,  and  excused  upon  the  whimsical  or 
capricious  udgment  of  the  clerk  ;  by  which  he  might 
be  misled  into  the  belief,  that  he  was  furthering  jus- 
tice. If  the  grounds  of  the  defence  in  this  case  are  sup- 
portable ;  and  if  the  clerk's  allegation,  that  he  conceived 
the  alteration  was  for  the  furtherance  of  justice  ;  alleg- 
ing, that  if  he  did  wrong,  it  was  only  an  error  of  the 
head,  not  of  the  heart ;  would  be  sufficient  to  warrant 
this  court,  in  permitting  him  to  retain  his  office  ;  what 
clerk  could  not  come  forward,  covered  with  such  a 
shield  of  defence,  even  against  an  accusation  of  the  most 
flagrant  and  outrageous  injustice  ?  But  as  to  the  mo- 
tive in  this  individual  case,  is  it  not  fairly  inferable,  that 
the  defendant  conceived  the  alteration  might  materially 
change  the  situation  of  the  parties,  by  preventing  the  .ex- 
ecutor of  Travis,  from  having  the  benefit  of  a  writ  of 
error  with  a  supersedeas  ;  or  such  other  delay,  or  re- 
dress as  the  law  allowed  him.  And  was  not  his  object 
to  allow  that  to  be  done,  which  he  knew  a  court  alone 
was  competent  to  do  ?  Or  if  not,  why  let  the  bond  be 
altered  I  If  the  alteration  had  not  been  thought  mate- 
rial, why  did  the  others  make  it,  or  he  permit  ?  And 
why  did  he  consummate  the  act,  by  issuing  an  execution^ 
after  he  had  been  warned  by  Mr.  Davidge,  that  no 
execution  could  issue. 

As  to  the  testimony  of  Mr.  Davidge,  the  court  well 
recollected  it  when  they  gave  their  former  opinion  ; 
and  are  fully  satisfied,  the  inference  drawn  from  it  was 
correct. 

It  is  also  urged,  that  if  such  charges  as  those  exhibit- 
ed against  the  defendant,  under  the  whole  circumstan- 
ces of  the  case,  are  to  rem© ve  him,  there  is  scarcely  a 
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The  Common.  cfej^  in  the  state  who  can  escape.     Without  pretending 
w  to  determine  on  the  correctness  of  the  remark  itself,  the 

Barry.  court  can  only  say,  if  such  practices,  or  as  dangerous 
ones,  have  become  so  universal,  it  furnishes  a  stronger 
reason  for  interposing  the  only  corrective  powers  they 
are  vested  with,  to  prevent  the  entire  prostration  of  the 
rights  of  their  fellow-citizens  ;  and  though,  at  all  times, 
the  duty  will  be  a  painful  one,  yet  it  is  one  from  which 
they  will  never  shrink,  whenever  a  proper  case  is  brought 
before  them. 

It  has  also  been  contended,  that  admitting  the  defen- 
dant has  been  guilty  of  improprieties,  yet  the  court  have 
considered  the  offence  of  greater  magnitude  than  it  re- 
ally amounts  to  ;  and  have  pronounced  a  severer  sen- 
tence than  ought  to  be  expected.  But  the  estimation 
in  which  the  offence  has  been  held  in  England,  in  Vir- 
ginia, and  by  the  legislature  of  the  Union,  as  appears  by 
their  statutes,  is  thought  strong  corroboration  of  the 
correctness  of  the  judgment  of  removal. 

'It  is   stated   by  BlackstOne,  that  no    man's  property 
would  be  safe,  if  records  might  be  suppressed  or  falsi- 
fied, or  person's  name  be  falsely  usurped  in  court ;  and 
such  offences  are  made  felony  by  statutory  provision  hi 
(a)  4 Black.  England  (a). 

Com,  128,  By  the  laws  of  Virginia^  1794,  c.  70,  if  any  clerk  shall 

willingly  make  any  false  entry,  or  rase,  alter  or  change, 
any  record  in  his  keeping,  belonging  to  his  office,  he  shall 
be  amerced  and  imprisoned  at  the  discretion  of  a  jury, 
&c. 
1  Vol.  L.U.       By  the  law  of  the  United  States,  if  any  person  shall 

5,  jo6.  alter  any  record,  writ,  process,  or  other  proceedings  hi 

any  courts  of  the  United  States,  by  means  whereof,  any 
judgment  shall  be  reversed,  he  shall,  on  conviction,  be 
fined,  not  exceeding  five  thousand  dollars  ;  or  be  impri- 
soned, not  exceeding  seven  years  ;  and  whipped,  not  ex- 
ceeding twenty-nine  stripes.  And  there  certainly  can- 
not be  much  difference  between  the  offence  of  making  aft 
erasure,  by  which  a  man  who  has  a  judgment  will  loose 
the  benefit  of  it,  and  making  an  erasure,  by  which  one 
who  is  entitled  to  a  judgment  in  his  favor,  or  a  reversal 
of  a  judgment  against  him,  is  deprived  of  that  right. 
These  statutes  are  refered  to,  only  to  shew  the  general 
impression  of  the  great  importance  of  guarding  record^ 
from  any  illicit  alterations. 
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But  it  is  argued  in  the  petition  that  the  parties  to  the  The  Common- 
replevin  bond  have  not  complained.  It  could  not  be  ex-  WEA^H 
pected  that  the  party  benefited  by  the  alteration  of  the  Barryi 
bond,  Avould  complain.  The  other  party  is  dead,  and 
his  executor  has  shewed  no  disposition  to  acquiesce  in 
the  proceeding  ;  for  it  does  appear,  that  through  him  a 
prosecution  was  commenced  against  John  Handley  and 
Harrison  Taylor,  for  forgery ;  that  the  grand  jury  pre- 
sented them  for  it ;  and  that  at  a  subsequent  court,  when 
an  indictment  was  preferred  in  due  form,  before  another 
grand  jury,  that  it  was  returned  not  a  true  bill,  in  conse- 
quence of  the  defendant's  testimony,  alleging  the  act  was 
not  done  with  a  fraudulent  intention.  But  surely  it  is 
not  necessary  that  the  individual  injured,  should  com- 
plain. This,  throughout  the  whole  defence,  has  been 
assimilated  to  a  criminal  prosecution.  In  criminal  pro- 
secutions, the  whole  community  are  equally  concerned  ; 
and  it  is  not  the  means  of  administering  individual  re- 
dress. It  is,  therefore,  immaterial  to  this  court,  who 
complain.  Their  inquiries  are  directed  to  the  facts  on- 
ly, and  the  law  arising  upon  those  facts.  And  with  this 
view  of  the  subject,  the  court,  having  deliberately  exa- 
mined and  weighed  both  the  affidavit  and  petition,  are  of 
opinion,  that  their  former  judgment  of  removal  stands 
unaltered  and  affirmed  ;  not  as  the  redress  of  any  parti- 
cular individual,  but  that  of  the  community.  And  it  is 
further  ordered  that  the  attorney-general^  or  any  of  the 
parties  concerned,  may  take  out  a  copy  of  the  judgment 
in  this  case,  whensoever  they  may  choose  to  do  so ;  the 
members  of  the  court  concm-ring  unanimously  in  this 
opinion.        ____^.  ,...    r 


STHRESHLEY  &  WOOLDRIDGE  vs.  FISHER; 

STHRESHLEY  arrested  Fisher,and  took  him  before 
Wooldridge,  a  justice  of  the  peace  for  Woodford  coun- 
ty, and  charged  him  with  an  intention  to  commit  a felony '. 
After  hearing  which  charge,  Wooldridge  committed 
Fisher  to  jail,  to  be  tried  by  an  examining  court,  for  an 
intention  to  commit  a  felony-  Fisher  was  detained  in  jail 
some  days  ;  and  after  procuring  his  discharge,  brought 
an  action  of  trespass,  assault  and  battery,  and  false  im- 
2  H 


A  crjffimlt- 
ment  to  jail  tc* 
be  tried  by  a 
called  court, 
upon  a  charge 
of  an  intention 
to  commit  fe- 
lony j  is  wholly 
illegal. 

A  juftice  of 
the  peace  ma- 
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Sthkeshley,  prisonment,  against  both  Sthreshley  and  Wooldridge : 
c'  vs  they  jointly  put  in  the  plea  of  not  guilty. 

Fishbr.-  On  the  trial,  a  motion  was  made  to  exclude  the  evi- 

dence as  to  the  imprisonment,  under  the  commitment  ; 

king  fuch  .lie-  a]ie„m;?  that  thev  Were  not  answerable  for  it.     This  mo- 

gai    commit-  o      o  1 1  ■  •  i  i 

ment,  is  liable  tion  was  overruled,  and  an  exception  taken  thereto, 
to  the  injured       Sthreshley  also  moved  for  leave  to  introduce  his  co- 
rarty*  defendant,  Wooldridge,  as  a  witness  :   this  was  likewise 

overruled  by  the  court  ;  and  an  exception  taken  to  this 
decision  also. 

The  jury  found  a  verdict  for  the  plaintiff,  for  about 
47/.  damages  ;  and  judgment  was  thereupon  entered 
against  the  defendants.  To  reverse  this  judgment,  a 
writ  of  error  was  prosecuted. 

Clay,  for  the  plaintiffs  in  error. — These  exceptions 
/4pnl  %ot!\  bring  the  question  before  the  court,  whether  Wooldridge 
was  liable  to  this  action  ;  for  if  he  was  not  liable,  the  in- 
ferior court  erred.  I  contend  that  Wooldridge  was  not 
liable  to  an  action  of  false  imprisonment.  He  had  ju- 
risdiction of  the  offence  with  which  Fisher  was  charg- 
ed ;  but  I  acknowledge  he  could  not  commit  him  to 
jail  by  law,  to  be  tried  by  an  examining  court.  If,  how- 
ever, the  conduct  of  Fisher  was  such  as  to  amount  to 
a  misdemeanor,  he  might  have  committed  him  to  jail, 
unless  he  had  given  bail  to  appear  at  the  next  circuit 
court,  to  answer  for  that  misdemeanor.  But  whether 
his  conduct  was  a  misdemeanor  or  not,  it  is  clear  that 
the  magistrate  could  have  bound  him  to  his  good  beha- 
viour ;  and  on  his  failing  to  find  security  therefor,  might 
have  legally  committed  him  to  jail.  The  magistrate 
therefore  had  clearly  jurisdiction  of  the  offence  with 
which  Fisher  was  charged. 

Now  I  contend  that  if  the  magistrate  has  jurisdiction 
of  the  offence,  no  action  of  false  imprisonment  will  lie 
against  either  of  the  parties.  If  the  man  committed  to 
jail  is  injured,  he  must  bring  his  action  for  a  malicious 
prosecution,  not  an  action  in  this  form.  There  is,  how- 
ever, no  pretence  that  the  magistrate  acted  in  this  in- 
stance, from  improper  motives.  It  was  therefore  the 
case  of  an  erroneous  proceeding  of  a  magistrate,  in  a 
case  completely  within  his  judicial  functions  ;  and  no 
judicial  officer,  how  low  hisstation  maybe,  is  amenable, 
while  acting  in  the  sphere  of  his  judicial  powers.  For 
the  correctness  of  this  position,  I  will  refer  the  court  to 
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Cro.Eliz.  80,397 — 2  Mod.  218 — 12  Mod.  388,  391 —  Sthreshlkv, 
1  Ld.  Raym.  465— -2  ibid  767— Salk  397— and  1  Mod.    &c' 
184.     In  the  latter  of  which  cases,  it  is  said,  no  action       fishkh. 
will  lie  for  an  erroneous  commitment,   any  more  than 
for  an  erroneous  judgment*. 

If  Wooldridge  was  not  liable  for  what  he  did,  the  court 
ought  to  have  permitted  him  to  have  given  evidence 
for  Sthreshley  ;  and  having  refused  so  to  do,  their  judg- 
ment must  be  reversed. 

Talbot,  for  the  defendant  in  error. — There  is  no%rror 
assigned  in  this  cause,  which  will  authorise  the  question 
to  be  now  made,  whether  an  action  for  a  malicious  pro-: 
secution  should  not  have  been  brought,  in  preference  of 
an  actiou  in  the  present  form.  I  shall  therefore  confine 
my  remarks  to  the  question,  is  the  magistrate  liable  ? 

This  is  a.  case  depending  upon  authority,  not  upon 
general  reasoning.  If  the  latter  were  to  settle  it,  much 
might  be  said  on  either  side.  I  contend  that  this  action 
will  lie,  where  the  proceedings  are  regular,  but  the  de- 
fendants in  the  suit  have  been  actuated  by  malicious 
motives  ;  or  where  the  magistrate  or  judge  commits 
by  an  illegal  warrant.  If  the  bare  having  jurisdiction, 
over  this  man,  and  an  offence  he  has  committed,  would 
screen  the  officer  from  responsibility,  it  would  exone- 
rate a  magistrate,  who,  for  a  contempt  offered,  to  him, 
should  commit  a  man  to  jail  for  felony  :  a  case  too  mon- 
strous to  admit  of  doubt. 

■  The  doctrine  which  I  contend  for,  is  to  be  found  in 
Esp.  Ni.  Pri.  330,  331,  332— Loft's  Rep.  241,  243 — 1 
Stra.  710 — -3  Haw.  Pleas  of  the  Crown,  84 — and  1  Bun 
602.  In  the  latter,  the  magistrates  had  jurisdiction,  but 
committed  by  an  illegal  warrant.  So  in  this  case,  the 
warrant  is  illegal. 

The  cases  cited  by  Mr.  Clay,  are  believed  to  be  cases 
where  the  judges  have  acted  in  court  ;  and  not  where  a 
magistrate,  or  an  officer  of  the  like  kind,  has  acted  im- 
properly out  of  court. 

If,  however,  upon  any  principle,  the  jury  might  have 
found  Wooldridge  guilty,  the  court  should  not  have 
permitted  him  to  be  used  as  a  witness.  The  modern 
practice  is,  to  send  the  jury  out,  and  let  them  find  first 
as  to  that  defendant ;  and  if  he  is  discharged,  then  to 
permit  him  to  come  in  as  a  witness. 

G{ay,  in  reply. — The  practice  of  sending  out  the  jury 
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Sthreshley,  to  find  as  to  one  defendant  first,  has  never  been  used  in 
^c*   >  this  country,  and  certainly  cannot  supersede  the  old  prac-. 

FfmzR,  tice  ;  especially,  if  the  defendant,  Wooldridge,  is,  as  I 
contend,  not  liable  on  principles  of  law. 

I  will  admit,  that  where  the  party  is  not  liable  at  all 
to  be  confined  to  jail  for  the  act,  as  executors,  for  not 
paying  the  debt  of  their  testator,  the  action  of  false  im- 
prisonment will  lie  ;  but  it  will  not,  where  it  is  owing 
to  a  particular  privilege,  as  that  of  a  witness  attending 
court.  Here,  if  there  is  any  exemption  claimed,  from 
imprisonment,  it  is  an  exemption  from  commitment,  by 
this  form  of  proceeding  ;  not  on  the  man's  general  stand- 
ing. In  the  case  from  1  Bur.  610,  it  will  be  found, 
that  it  turned  on  the  particular  statutes  affecting  the 
case  j  not  on  general  principles. 

Mr.  Talbot's  distinction  between  a  court  and  a  single 
magistrate— that  the  former  are  not  liable  to  an  action 
for  their  errors,  while  the  latter  is ;  must  be  without 
foundation.  Surely  there  is  more  excuse  for  a  magis- 
trate, for  an  error  by  him  committed,  in  the  country, 
than  for  a  court,  who  are  aided  by  the  arguments  of 
counsel,  mutual  consultations  and  deliberations.  The 
distinction  is  not  warranted  by  law  or  reason. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
Jpnlnji,  t^e  court . — xf  both  the  defendants  were  liable,  the  con- 
tinued, as  well  as  the  original  imprisonment,  with  all  the 
consequences  of  it,  was  proper  evidence  to  go  to  the  ju- 
ry ;  and  this  leads  to  the  inquiry,  as  to  the  liability  of 
Wooldridge,  the  magistrate  ;  of  which,  a  majority  of 
the  court  have  no  doubt  ;  as  a  commitment  to  jail,  to 
be  tried  by  a  called  court,  upon  a  charge  of  intention  tq 
commit  felony,  is  wholly  illegal,  unprecedented,  and 
prohibited  ;  as  well  by  the  spirit  of  our  constitution,  as 
the  laws  which  provide  individual  redress  for  all  unjust 
violations  of  personal  liberty  and  security. 

Judgment  affirmed. 


JtnUxji.  BURTON,  &c.  vs.  CHINN'S  adm'r. 

The  Chief  Justice  delivered  the  following  opinion 
due  by  an"in-  p^  ^  court  '-—This  was  an  action  of  debt,  brought  on  a 
teftate,  cannot  bond,  given  by  W.  Burton  and  W.  A.  Burton,  to  J. 
j^  pleaded  as  a  Chinn,  administrator  of  Rawleigh  Chinn.     The  defen- 
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dants  pleaded  payment ;  and  at  a  subsequent  term,  with  Bub  ton,   &c. 
leave  of  the  court,  pleaded  as  a  set-off  to  the  plaintiff's  chinJ's  adm'r 
demand,  an  open  account  and  sundry  notes,    alleged  by 
the  plea,  to  be  due  from  the  intestate,  at  the  time  of  his  <«.offtoa  bond 

■i        ,  ,        ii-i  -err    ti  c     i  j.  given  Co  the  id- 

death,  to  the  defendant,  W .  Burton  ;  ol  a  larger  amount  miniftrator- 

than  the  plaintiff's  demand  ;  and  they  pray  judgment  in 
their  plea,  for  the  balance  ;  to  be  satisfied  out  of  the 
estate  of  the  intestate,  in  the  plaintiff's  hands  to  be  ad- 
ministered. To  this  the  plaintiff  demurred,  and  the 
defendants  joined  in  demurrer.  The  circuit  court 
sustained  the  demurrer,  and  adjudged  the  plea  ill. 

The  errors  assigned,  called  in  question  the  propriety 
of  that  decision. 

The  circuit  court  seem  to  have  gone  upon  the  ground, 
that  the  plea  was  pleaded  too  late  ;  which,  after  they 
had  given  leave  to  the  defendants  to  plead,  was  surely 
no  ground  for  deciding  against  the  plea  upon  demurrer. 
If,  when  the  defendants  asked  leave  to  plead  an  addi- 
tional plea,  the  court  had  thought  it  too  late,  they  ought 
to  have  refused  to  grant  leave. 

But,  although  wc  cannot  approve  the  reasons  which 
seem  to  have  governed  the  circuit  court,  yet  we  are  of 
opinion,  their  decision  in  sustaining  the  demurrer,  and 
adjudging  the  plea  ill,  was  warranted  by  law,  and  must 
be  sustained.  The  open  account,  and  the  notes  due 
from  the  intestate,  at  the  time  of  his  death,  could  not, 
under  the  act  of  assembly  regulating  sets-off,  be  pleaded 
or  given  in  evidence,  as  a  set-off,  in  this  action,  brought 
on  a  bond,  given  by  the  defendants  therein  to  the  plain- 
tiff himself,  as  administrator. Judgment  affirmed. 

Wickliffe,  for  the  plaintiff ;  Clay,  for  the  defendant. 


Practice, 


WILSON  vs.  FLEMING  and  JOHNSON.  ^rilzjfi. 

By  the  Court.— When  a  suit  has  been  dismissed 
for  want  of  prosecution,  it  maybe  reinstated  by  consent, 
or  for  good  cause  shewn.  When  reinstated,  it  should, 
in  the  general,  be  set  at  the  end  of  the  docket ;  but  par- 
ticular circumstances  may  vary  that  rule,  and  permit  it 
to  be  taken  up  at  an  earlier  day. 

Hughes,  for  the  appellant ;  Clttu,  for  the  apjpellee. 
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PRICE  vs.  the  SHELBY  CIRCUIT  COURT. 

When   pro-       IN  the  first  week  of  the  term  a  motion  had  been  made 
perty  is  feized  fQr  a  mandat?ius.  on  behalf  of  Price,  against  the  Shelby 

under  the  pro-      ..  ',,  .  1     1         ax  i« 

cefsof  a  court   circuit  court ;  and  tne  motion  overruled.     Un  apphca- 

as  the  property  tion,  leave  was  given  for  a  re-argument. 

of  a  defendant,       jt  was   re-argued  Co),   by  Allen  and  Littell,  for   the 

it  is  not  the  du-      .    .      .  „  °  >  V       * 

ty  of  the  court  plaintiff. 

coheara  ftran.  Edwards,  Ch.  J.  now  delivered  the  following  state- 
ger  who  applies  mentof  the  case,  and  opinion  of  the  court*  (b)  : 

t>y    motion,     to  7  r  i  •    i      i  •  • 

have  the  pro-  r  rom  the  bill  ot  exceptions  upon  which  this  motion  is 
perty  reftored  to  founded,  it  appears  that  a  capias  hud  been  issued  against 
l""'  °1h it* "Whitaker,  an  absconding  indictee,  pursuant  to  the  act 
propertybelong.  of  1796  (c)  ;  by  which  precept  the  sheriff  was  also  corn- 
ed to  him,  and  manded  a  to  seize  his  chatties,  and  safely  to  keep  them." 
fcnda'nt  ^  ^  ^  sneriff  not  be'ng  able  to  arrest  the  body  of  Whitaker, 
Theremedyby  seized  certain  slaves  and  other  chattels  described  in  his 
motion  fhouid  return  on  the  precept,  and  which  he  states  in  his  return 
be  encouraged,  wag  founci  on  Whitaker's  plantation.   Price  set  up  a  claim 

where    it   is  as  .  .   r       ,  _£,,     „ 

well  calculated  to  the  property  ;  came  into  the  circuit  court  or  Shelby  ; 
to  complete  juf-  called  the  attention  of  the  court  to  the  sheriff's  return  ; 
tice  asotherre.  atlti  Was  about  to  move  the  court  to  hear  and  to  deter- 

medies,  but  not       .....    .  ,  .  ,  . 

farther.  mine  his  claim  to  the  property,  and  to  restore  it  to  him  ; 

Acourtisnot  which  motion  that  court  refused  to  hear.     To  that  opi- 

fcound  to  hear  njon  pr;ce  excepted  ;  and  the  court  state  that  they  sus- 

and  determmea  .     .  i-r,  •  ir  i 

motion  made  by  pected  the  object  ot  the  motion  was  to  defeat  the  prose- 

a  ftranger  to  a  cution  against  Whitaker. 

fmt,  to  fet  afide      A  bare  suspicion,  without  facts  or  circumstances  to 

irregular      pro-  •  1  •     n  r  • 

ceedings,   tho'  support  it,  ought  not  to  influence   any  court  ot  justice: 
the  intereft  of  but  if,  from  facts  or  circumstances,  it  could  fairly  be  pre- 
the  b^affa-  sumetl  tnat  SLlcb  was  tne  real  object  of  the  motion,  it 
ed  by  the  fuit.   might  reasonably  furnish  a  ground  for  the  court's  refu- 
sing to  hear  or  determine  Price's  claim  of  property  in 
\ bl  "jf  1 1ZthJ  tne  extraordmary  and  summary  mode  attempted.    Whe- 
(0  Acts  of  tner  such  facts  or  circumstances  did  appear  to  that  court 
1796-7,  p.ng,  or  not,  this  court  cannot  say  ;  nor  is  it  deemed  very  ma- 
*  I2»  J  Bfad*  terial  to  the  decision  of  the  present  question.,    Certain 
it  is,  that  the  motion,  had  it  been  successful,  would  have 
tended  to  defeat  the   proceedings  to   outlawry  against 
Whitaker.      And  it  is  not  clear  that  such  an  effect  ought 
to  be  permitted  by  the  interposition  of  a  stranger. 

The  material  question  to  be  decided,  is,  was  it  the  du- 
ty of  the  circuit  court  to  hear  and  determine  Price's 
claim  of  property  byway  of  motion?     The  affirmative 

*  The  Chief  Justice  dirTented  from  this  decifion.. 
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has  been  argued  in  several  ways.     Authorities  have        P»ici 

been  cited,  to  prove,  that  in  modern  times,  the  remedy  Shelby    ci<- 

by  motion  has  been"  encouraged    with  more  liberality    cuxt  court. 

than  formerly  ;  and  the   substitution  of  it  in  the  room 

of  writs  of  error  coram  vobis,  and  the  audita  querela,  has 

been  given  as   examples.     This  is   certainly  true,  with 

respect  to  those  cases   in  which  the  remedy  by  motion 

is  as  well  calculated  to  do  complete  justice  between  the 

parties,  and  is  as  consistent  with  public  convenience,  as 

other  remedies,  and  no  farther. 

It  is  believed,  that  an  adjudication  of  the  claim  of  pro- 
perty in  this  case,  by  way  of  motion,  would  neither  be 
calculated  for  the  former,  nor  consistent  with  the  latter. 
The  method  by  motion,  is  conducted  without  pleadings, 
in  writing ;  and  without  the  usual  time  for  preparation. 
The  titles  of  the  parties  are  not  set  out  so  as  to  apprise 
each  other  of  the  nature  of  the  claim  or  defence.  The 
question  to  be  decided,  is  induced  to  no  definite  point ; 
but  is  left  altogether  at  large  ;  so  that  there  is  not  the 
same  chance  for  correctness  and  propriety  of  decision, 
as  in  a  trial  by  a  regular  action. 

These  considerations,  though  not  applicable  to  every- 
motion,  apply  with  accumulated  force,  where  the  ob- 
ject of  the  motion  is  the  decision  of  an  adversary  right 
or  claim  of  property.  A  right,  generally,  if  not  always, 
depending  upon  complicated  questions  of  law  and  fact ; 
frequently  upon  the  credibility  of  witnesses ;  and 
therefore,  ought  not  to  be  drawn  from  the  proper  tribu- 
nal, a  jury  ;  whose  peculiar  province  it  is,  to  weigh  the 
credibility  of  witnesses,  and  to  determine  questions  of 
fact ;  under  the  direction  of  the  court,  as  to  the  law  of 
the  case. 

The  remedy  by  motion,  may  indeed,  be  highly  advan- 
tageous to  one  party,  because  of  its  dispatch ;  but  it 
would  be  equally  disadvantageous  to  the  other,  by  cut- 
ting off  that  full  and  fair  investigation  and  defence, 
which  might  be  made  in  the  ordinary  forms  of  trial. 
Besides,  it  is  believed,  that  if  a  decision  by  motion  were 
tolerated,  it  would  open  a  wide  door  for  the  practice  of 
fraud,  in  making  secret  and  covinous  conveyances  of  es- 
tates ;  which,  in  that  mode  of  trial,  would  probably  es- 
cape detection. 

It  is  believed,  that  the  decision  of  the  right  of  proper- 
ty by  motion,  in  this   and  other  like  cases,  would  illy 
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Pr:ce  comport  with  public  convenience  ;  for  it  cannot  be  de- 
Shilby  cir-  -niecl,  that  if  the  circuit  court  had  heard  the  motion,  and 
cuit  court,  decided  the  right  of  the  property  either  way,  the  deci- 
sion would  not  have  been  conclusive  on  either  of  the  par- 
ties supposed  to  have  a  right  to  the  property.  Surely 
it  would  be  highly  inconvenient,  that  the  time  of  the 
courts  of  this  commonwealth,  should  be  spent  in  giving 
decisions,  which,  when  given,  would  not  conclude  the 
parties,  or  put  an^end  to  litigation. 

Sheridan's  practice,  335,  342 — Sillen's  practice,  567 — ' 
2  Wilson's  reports,  140,  (and  some  other  cas^s  less 
applicable)  have  been  cited  in  support  of  the  motion. 

These  cases  admit  of  three  answers  : 

First — It  is  obvious  that  the  question  to  be  decided  id 
those  motions,  was  a  mere  question  of  law.  It  wasj 
whether  the  statute  which  directs  the  sheriff  to  pay  the 
landlord  one  year's  rent  before  he  remove  the  goods  of 
the  tenant  taken  in  execution,  &c.  extended  to  the  king, 
he  not  being  named  in  the  statute  ;  the  sheriff  having 
taken  the  goods  at  his  suit,  upon  elegit,  extent,  or  in  an 
outlawry.  The  only  object  of  those  motions  was  to 
obtain  a  direction  to  the  sheriff,  as  to  his  duty  in  point 
of  law. 

Secondly — The  cases  cited,  do  not  come  up  to  the  pre- 
sent case.  The  landlords  in  whose  behalf  the  motions 
were  made,  did  not  claim  adversarily  to  the  tenants 
whose  property  had  been  taken  ;  but  consistently  with, 
and  by  virtue  of  the  tenant's  property  in  the  goods  taken. 
The  question  whether  the  property  belonged  to  the  de- 
fendants in  the  process,  or  the  plaintiff  in  the  motion, 
could  not  possibly  arise.  But  it  is  said  the  question  of 
property,  depending  upon  facts  too,  might  have  arisen 
in  those  motions  ;  as  if  the  relation  of  landlord  and 
tenant  had  been  denied,  or  if  it  had  been  alleged  that  no 
.rent  had  been  in  arrear.  If  these  questions  had  been 
made,  and  the  reasoning  in  the  former  part  of  this  opi- 
nion be  correct,  the  court  ought  not  to  have  decided 
them  on  motion.  If  the  landlord  had  required  the 
court  to  have  determined  by  motion,  whether  he  was 
landlord  or  not,  it  is  not  believed  he  would  have  been 
indulged.  The  cases,  however,  shew  no  fact  was  in  dis- 
pute ;  that  the  right  of  the  landlord,  as  such,  was  not 
disputed ;  nor  yet  the  rent  due  ;  but  only  whether  he 
could  have  the  benefit  of  the  statute  against  the  king, 
he  not  being  named  therein. 
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In  the  third  place,  these  motions  ;  these  extraordinary  Pr,cb 
interpositions  of  the '  courts,  in  favor  of  the  landlords  ;  sHt__ 
very  probably  grew  out  of  the  aristocracy  of  that coun-  cuit  court, 
try  ;  out  of  that  favoritism  which  was  then  shewn  to 
that  description  of  persons,  in  preference  to  other  citi- 
zens ;  for  this  court  can  discover  no  adjudged  case* 
where  an  equal  privilege  has  been  extended  to  others. 

2  Gwil.  Bac.  739,  has  been  relied  on.  It  states  that" 
property  taken  by  virtue  of  afi.fa.  which  issued  irre- 
gularly, may  be  restored,  upon  motion  by  the  defendant ; 
and  so  also,  on  the  motion  of  a  stranger,  whose  proper- 
ty has  been  taken  ;  but  if  the  right  is  not  clear,  an  issue 
may  be  directed,  to  try  it  ;  or  the  party  will  be  left  to  his 
remedy  by  action.  Tidd's  practice  is  cited  (a),  but  no  W  PaSe  74* 
adjudged  case  is  refered  to  by  the  author. 

If  this  case  can  be  considered  as  law,  it  can  only  be  by 
supposing  the  author  to  mean,  that  the  execution  may 
be  quashed Tor  some  irregularity,  and  as  a  consequence 
of  which,  the  property  would  be  restored.  This  might 
be  done  by  the  defendant  directly,  being  a  party  ;  or  by 
a  stranger  indirectly,  if  the  court  thought  proper  to  hear 
him,  as  amicus  curice,  but  which  they  are  not  bound  to 
do.  If  the  author  can  be  supposed  to  mean,  that  the 
court  are  bound  to  hear  and  determine  a  motion  made  by 
a  stranger,  the  case  is  irreconcileable  with  itself,  and 
cannot  be  regarded  as  law  ;  especially  as  it  is  contrary  to 
the  general  tenor  and  practice  of  the  law,  which  leave* 
the  party  in  such  cases,  to  his  remedy  by  action. 

It  is  urged,  that  because  the  process  against  Whitaker, 
was  a  summary  and  extraordinary  process,  the  court 
ought  to  have  interposed,  upon  motion  in  behalf  of  Price. 
But  how  can  the  nature  of  the  process  against  Whitaker, 
h#.ve  any  influence  upon  the  question  ?  Price  is  neither 
party  nor  privy  to  that  process.  And  as  to  Price,  the 
process  is  neither  more  summary  nor  extraordinary,  than 
if  a  fieri  facias  against  Whitaker  had  been  levied  on  pro- 
perty claimed  by  him.  For,  in  neither  case,  would  Price 
have  any  notice  of,  or  concern  with  the  ease,  until  the 
property  was  taken.  Unless  we  permit  names  to  mis- 
lead us,  the  nature  of  the  process  against  Whitaker,  can  ' 
have  no  weight. 

It  has  been  suggested  that  the  officer's  return  was  in-        ■■    ■ 
sufficient.     This  ground  was,  very  properly,  not  much 
relied  on  in  argument.     It   is   %  question  between  \h$ 
2  I 
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Pricis       commonwealth  and  Whitaker,  if  ever  he   shall  choose 
Shilby   cir.  to  ma^e  it ;  Dut  a  question  which  Price  could  not  make, 
cuit  court,  unless  the  court  were  pleased   to  hear  him   as  amicus 
curiae. 

The  more  wehave  reflected  upon  the  consequences  of 
trying  the  right  of  property,  set  up  by  a  third  person,  by 
way  of  motion,  the  more  we  have  been  convinced  of  its 
impropriety.  We  are  of  opinion  that  the  circuit  court 
did  right  in  refusing  to  hear  the  motion. 

Wherefore,  the  motion  for  a  mandamus  overruled. 


Ajjri/  22 rid. 


SINGLETON  vs.  LEWIS.* 


When  the      Edwards,  Ch.  J.  delivered  the  following  opinion  of 

matter  of  a  p!ea  the  COUrt  : 

tendered  by  the  The  plaintiff  in  the  inferior  court  declared  against  the 
embraced 'by  a-  defendant  for  a  fraud  in  the  sale  of  the  negro  woman 
nother  plea,and  in  the  declaration  mentioned  ;  the  defendant  plead  the 
in  better  form,  pleas  0f  not  jmilty,  and  the  statute   of  limitations:  on 

beiore  entered,  r  ,  •    ,     .  °         "^        j 

the  court  ought  which  issues  were  made  up. 

not  to  receiver.       It  is  assigned  for  error,  that  the  court  were  wrong  in 
In  an  aft  ion  refusing  another  plea  tendered  by  Singleton's  attorney  : 
ling  as  found  "an  ')Ut  as  tne  matter  of  that  plea  was  embraced  by  one  as  al- 
unfound  negro,  ready  plead  ;  and  better  plead  too  ;  the  court  were  right 
the  caufe  of  ac-  m  refusing  to  admit  it.     But  as   the  fraud  in  the  sale 
thefale— noton  was  tne  S'st  °f  the  action,  the  cause  of  action  accrued  on 
the  death  of  the  the  sale  ;  and,  consequently,  the   court  erred  in  direct- 
negro.  jng  the  jury,  "  That  the  statute  of  limitations  did  not 
begin  to  run  against  the  plaintiff's    demand,   until  the 
death  of  the  negro  woman  aforesaid." 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 

The  cause  was  argued  by  Allen  for  the  plaintiff,  and 
Clay  for  the  defendant. 
*  Abfent,  Judge  Bibb. 


April  22nd.  SANDERS  vs.  M'CRACKEN.* 

A  deed  call-      The  Chief  Justice  delivered  the  following  opinion 
log  to  run  "to  of  the  court : 

downthe'cfetk       ^is  was  an  ejectment,  brought  by  M'Cracken  against 
with  the  mean-  Sanders.     On  the  trial,  a  deed  was  given  in  evidence  by 
*  Abfent  Jvpgj  Bibb, 
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the  defendant,  by  which  Ovid  M'Cracken  had  conveyed  San mits 
to  him  157  acres  of  land,  lying  in  the  forks  of  Elkhorn.  M'CrTckkn. 
The  deed,  after  giving  certain  lines,  or  boundaries,  calls 
to  run  "  to  North  Elkhorn,  thence  down  the  several  ders»  binding 
meanders  thereof,  and  binding  thereon,"  &c.  giving  cer-  vey^no'rightlo 
tain  courses  and  distances  to  the  forks,  "and  thence  up  the  channel  or 
the  meanders  of  South  Elkhorn,"  Sec.  The  defendant  bed  of  the  creek 
also  gave  in  evidence,  upon  the  trial,  a  record  of  the  pro-  0f  the 'proceed - 
ceedings  of  Woodford  county  court,  of  July  term  1790  ;  ingsonawritof 
by  which  it  appeared  that  Sanders  had  applied  for  leave  ad  lucci  dam~ 
to  build  a  mill;  whereupon  a  writ  of  ad  quod  damnum  p"r'!0l-eorof  ef! 
issued,  which  was  executed  and  returned  to  the  court;  tabliihing  awa- 
who  thereupon  granted  him  leave  to  build  a  mill  on  his  fer  mill,  are  not 
land  on  North  Elkhorn,  a  little  above  the  fork.  The  ju-  evidanceagahift 
ry,  among  other  things,  report,  that  they  had  proceeded  a  perfon  who 
to  value  one  acre  of  land,  the  property  of  Obediah  was  not  ia  any 
M'Cracken,  for  the  said  Sanders  to  abut  his  dam  against,  thereto*  Par" 

&C.  But   howe- 

Whereupon  the  plaintiff  moved  the  court  to  instruct  ver    '^regular 
the  jury,  that  the  deed  aforesaid  was  evidence  of  title  in  nXh^have8* 
the  defendant,  to  land  as  far  as  the  creek  (North  Elk-  been,  they  are 
horn)  only,  and  no  farther  ;  and  that  the  channel  of  the  conciufive  evi- 
stream  was  still  the  property  of  the  plaintiff;  also,  that  a^perfonTwho 
the  record  aforesaid  was  no  evidence  of  title  in  the  defen-  were   parties 
dant  to  the  channel  of  the  stream,  or  to  any  land  on  the  theret°.  until 
ppposite  bank  ;  and  that  neither  the  deed,  or  record,  ta-  ^ey  arereverf- 
ken  either  conjointly  or  separately,  was  evidence  of  such     A  writingnot 
title.     Of  which  opinion  were  the   court,  and  directed  under  *"•»  and 
the  jury  accordingly.     The  defendant  then  offered  two  "Jot  ,a  parC  of  a 

.    J      J  O  J  deed  conveying- 

witnesses  to  prove  that  when  he  bought  the  %S7  acres  of  iand,  is  not  ad- 
land  from  Ovid  M'Cracken,  it  was  for  the  express  pur-  mifrible  evi- 
pose,  and  so  understood  between  them,  of  buildine- mills  dence  t0  "ntrol 

r         '  .   ,  >  rr  i    or    explain  the 

on  the  stream  ;  and  that  a  zvriting  to  that  effect,  took  iegai  import  of 
place  between  them,  which  has  since  been  destroyed  by  the  deed. 
accident. 

The  plaintiff  objected  to  the  admission. of  this  evi- 
dence ;  which  objection  was  sustained  by  the  court.  To 
these  opinions  of  the  court,  Sanders  filed  his  bill  of  ex- 
ceptions. And  it  is  now  our  duty  to  review  these  opi- 
nions, and  determine  whether  they  are  correct  or  not. 

We  are  clearly  of  opinion  that  the  deed  from  Ovid 
M'Cracken  to  Sanders,  calling  "  to  run  to  the  creek, 
and  down  the  creek,  with  the  meanders,  and  binding 
thereon,"  could  confer  upon  Sanders  no   title  to   the 
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Santas  channel  of  the  stream,  orbed  of  the  creek.  The  expres- 
M'Ckackin.  si°ns  m  the  deed  clearly  import  the  contrary.  What 
should  be  considered  the  channel  of  the  stream,  or  bed 
of  the  creek — whether  within  the  ordinary  or  low-water 
mark,  does  not  appear  to  have  been  made  a  question  on 
the  trial. 

It  is  scarcely  necessary  to  add,  that  if  the  deed  con- 
fered  no  title  to  the  channel  of  the  creek,  it  could  not 
confer  a  title  to  any  land  on  the  opposite  side  of  the 
creek. 

We  are  also  of  opinion  that  the  record  of  Woodford 
court,  was  no  evidence  of  title  in  the  defendant,  either 
to  the  channel  of  the  creek,  or  to  any  land  on  the  oppo- 
site side  of  the  creek,  ogainst  the  plaintiff,  Ovid  M'Crac- 
ken  ;  because  he  is  neither  named  in,  nor  in  any  way 
made  a  party,  to  the  proceedings.  The  jury  condemned 
an  acre  of  land  belonging  to  Obediah  3PCrackeny  where- 
by the  defendant  was,  or  might  have  been,  invested  with 
his  title  ;  but  he  could  not  thereby  become  invested  with 
Ovid  RPCracketfs  title.  It  has  been  said  at  the  bar  that 
Ovid  M'Cracken  and  Obediah.  M'Cracken,  are  one  and 
the  same  person.  This  is  not  proved,  and  we  cannot 
presume  it ;  they  are  distinct  and  entirely  different 
names. 

The  act  of  Virginia,  of  1748,  relied  on  at  the  bar,  was 
repealed  by  the  act  of  1T85,  chap.  82,  in  which  it  is  re- 
quired that  a  person  applying  for  leave  to  build  a  mill, 
shall,  at  least,  own  the  land  on  one  side  of  the  stream, 
and  that  the  bed  of  the  stream  be  in  himself  or  the  com- 
monwealth ;  neither  of  which,  as  to  the  bed  of  the 
stream^  was  the  case  in  the  present  instance. 

But  we  do  not  go  upon  that  ground.  However  irre- 
gular the  proceedings  might  have  been,  if  Ovid  M'- 
Cracken had  been  in  any  way  made  a  party  thereto,  we 
would  have  held  him  bound  thereby,  until  reversed  by 
writ  of  error  or  appeal.  We  go  upon  the  ground,  that 
he  being  no  way  a  party  to  the  proceedings,  his  legal 
title  could  not  thereby  be  divested,  under  the  act  of  Vir- 
ginia concerning  mills. 

We  are  also  of  opinion  that  the  court  properly  re- 
jected the  proof  of  the  writing  offered  by  Sanders. 
That  writing  does  not  appear  to  have  been  indorsed  up- 
on the  conveyance  ;  nor  does  it  appear  to  have  been  un- 
der seal.     It  was  therefore  neither  a  deed  itself,  nor  part 
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©f  the  deed  of  conveyance.     It  could  confer  no  legal     s»*»»» 
title  ;  and  the  party's  remedy  upon  it,  if  he  has  any,  is  jh',Cbac"k, 

in  equity. Judgment  affirmed. 

The  cause  was  argued  by  W  Kinky  for  the  appellant, 
and  Marshall  for  the  appellee. 


COUCHMAN  vs.  THOMAS. 

THIS  was  an  appeal  from  a  decree  of  the  Bourbon  An  entry  de- 
.circuit  court,'1  in  which  the  chief  justice  and  second  pennon  de- 
judge  could  not  with  propriety  adjudicate  ;"  and  there-  toriety°,'heid'in3 
fore  refused  to  sit.  Whereupon  the  other  two  judges,  fufficient. 
("  not  bing  also  disqualified,")  constituted  the  court  for  An  entry» t0 
the  trial  of  this  cause,  according  to  the  act  of  assembly,  JnTor  a'  n™  _ 
in  such  case  made  and  provided.*  rious  objeft,  or 

The  case  was  as  follows  : — Philemon  Thomas  exhi-  g>ve  a  correft 
bited  his  bill  in  chancery  against  Malachiah  Couehman,  its  relative  po- 
who  had  obtained  the  elder  grant  upon  an  entry  in  said  fition  to  a  noto. 
Couchman's  name,  for  500  acres,  praying  a  conveyance  r,ous  oh')e&- 
of  so  much  of  the  said  land,  as  should  fall  within  the  en-  which  has  a  no. 
try  of  John  Tabb  for  5000  acres,  made  the  24th  De-  torious  name, 
cember  1782,  by  virtue  of  which  the  complainant  claims,  mould  be  called 
This  entry  is  in  the  words  and  figures  following  :  n°rme  yorta*de. 

"  John  Tabb  enters  5000  acres  of  land,  part  ofatrea-  fcription  given 
surv  warrant,  No.  9793,  beginninc:  at  two  white-ash  sap-  of  ic   whlcn 

,.     J    c  .' ,     9      ,      ' °     v  ,     j  r,    could  not  mif- 

lmgs  from  one  root,  with  the  letter  K.  marked  on  each  lead 
of  them,  corner  to  said  Tabb's  1 0,000  acres  entry  ;  thence  Untrue  de- 
with  a  line  of  said  entry,  N.  45  E.  the  whole  length  fcriPtion»  may 
thereof  ;  thence  extending  from  each  end  of  this  line,  iroof  of  general 
at  right  angles,  N.  45  W.  for  quantity  ;  to  be  laid  off  notoriety  in  the 
in  one  or  more  surveys,  excluding  all  legal  prior  claims."  obJe<ft  till*dfor< 

The  entry  of  10,000  acres,  alluded  to  in  the  former 
entry,  was  made  on  the  same  day,  and  upon  a  treasury 
warrant ;  and  according  to  the  copy  exhibited  by  the 
complainant,  was  "■  to  be  laid  off  in  one  or  more  surveys, 
lying  between  Stoner's  fork  and  Hinkston's  fork,  begin- 
ning about  4  or  5  miles  nearly  N.  E.  of  Harrod's 
lick,  at  two  white-ash  saplings  from  one  root,  with  the 
letter  K.  marked  on  each  of  them,  standing  at  the  forks 
of  a  west  branch  of  Hinkston's  fork,  and  on  the  east  side 

*  See  afts  of  1807,  chap.  12,  §  2,  page  28. 

The  chief  juftice's  father  was  interefted  in  the  q>ieftion  to  be  ifceided  in 
this  caufe  j  and  the  fecond  judge  had  been  counfelia  it. 
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Couchman     of  the  branch  ;  then  running  aline  from  said  white-ash 

Thoma  I      saplings  S.  45  E.  1,600  poles  ;  then  extending  from  each 

end  of  this  line  N.  45  E.  clown  the  branch,  until  a  line 

nearly  parallel  to  the   beginning  line,  shall  include  the 

quantity  of  vacant  land,  exclusive  of  all  prior  claims." 

By  reference  to  copies  of  this  entry,  formerly  taken ; 
by  depositions  ;  by  a  copy  in  the  hands  of  the  complain- 
ant himself,  before  the  commencement  of  this  suit;  and 
from  an  inspection  of  the  original  entry,  in  the  survey- 
or's book  j   (had  in  the  circuit  court,  and  again  in    this  j 
court ;  by  a  subpoena  duces  tecum,  to  the  surveyor)  ;  it  j 
clearly  appeared,  that  the   figures  "  6  "  and  "  7,"  in  the  j 
o.riginal  entry,  have,  by  some  person,  been  changed,  long  j 
subsequent  to   the   making  of  the  entry,  for  4  and  5T 
Tlbe   entry,  then,  when  restored  to    the    true  reading, 
wo^ld  be,  u  Beginning  about  6  or  7  miles  nearly  north-.  I 
cast  from  Harrod's  lick,"  &c. 

The  evidence   established  the  following  facts  : — The 
fork:ed  ash,  or  ash  saplings,  claimed  as  the  beginning  of 
Tabb's  said  entries,  were  marked  by  Simon  Kenton,  in 
Aug'ust  1781,  with  the  letter  K.  on  each  fork.    The  fork  I 
is  14   inches  from  the  ground.     George  Hart  was  the  j 
only  person  with  Kenton  at  the  time. 

This  beginning  is  three  miles  and  150  poles  distant 
from  Harrod's  lick. 

Th  e  course  from  the  lick  to  !the  tree  or  trees,  is  north 
51    l-i'2  degrees  east. 

The  tree  stands  on  the  east  side  of  a  creek  running 
into  Hinkston,  on  the  south  side  ;  and  stands  four  poles 
belorv  the  fork  of  the  creek. 

This  creek  was  Avell  known  at  and  before  the  date  of 
Tabb's  entries,  and  ever  since,  by  the  name  of  Clear 
creek. 

A  lime  from  Harrod's  lick,  north  54  east,  will  cross 
Hinkston,  at  the  distance  of  1,646  poles,  or  5  1-8  miles 
and  6  poles. 

The  'land  between  Harrod's  lick  and  the  beginnings  of 
Tabb's  surveys,  was  thickly  set  with  cane,  even  as  late 
as  1795. 

Some:  of  the  witnesses  speak  of  a  trace  from  Harrod's 
lick  to  Hinkston,  and  passing  within  a  few  steps  of  the 
ash  tre  e,  or  ash  saplings,  as  they  are  called,  as  early  as 
1781,  though  dull  on  the  dividing  ridge. 

Han-od's  lick,  Stoner's  fork,  and  Hinkston's  fork, 
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Thomas* 


have  been  generally  known  and   so  called,  before  and    Cowchmak 
since  the  date  of  Tabb's  entries. 

From  Harrod's  lick  to  the  farther  extremity  of  Couch- 
man's  survey,  does  not  exceed  4  1-2  miles. 

Two  or  three  witnesses  swear,  that  at  their  first  travel- 
ling from  Harrod's  lick  to  the  forks  of  Clear  creek,  they 
estimated  it  from  six  to  eight  miles. 

Clear  creek,  from  the  connected  plat,  shewed  no  other 
.division  of  its  waters,  that  deserved  the  name  of  forks  >■ 
i  the  tributary  streams  being  inconsiderable  in  size.  Its 
:  general  course  from  the  head  to  the  mouth  was  nearly 
north-east ;  but  owing  to  a  considerable  bend  in  the 
creek,  it,  at  about  100  poles  below  the  forks,  turned  to 
the  north  of  a  north-east  course  from  the  forks,  and  con- 
tinued to  its  mouth,  to  vary  more  considerably  from  that 
course. 

The  evidence  as  to  the  notoriety  of  the  ash  saplings, 
was  to  the  following  amount  : — Questions  by  Thomas, 
■the  complainant,  to  William  Clinkingbeard,  in  a  deposi- 
tion taken  at  the  forks  of  Clear  creek  :  "  Was  not  this 
place  generally  known,  and  the  saplings  marked  with 
the  letter  K.  to  the  hunters  at  Strode's  station,  as  a  place 
of  notoriety,  as  early  as  the  years  1781  and  1782? 
A.  "  Yes."  To  Isaac  Clinkingbeard,  at  the  same 
place  :  "  Were  not  these  saplings  and  this  fork  of  the 
creek,  a  place  of  notoriety  amongst  the  people  of  Strode's 
station,  as  early  as  the  fall  of  1 782  V  A.  "  The  forks 
of  the  creek  were,  and  I  have  heard  the  ash  saplings 
talked  of  as  early  as  that  time,  I  think."  This  witness 
says,  in  two  of  his  depositions,  of  June  1802,  and  of 
January  1804,  that  he  thinks  he  "  saw  the  ash  saplings 
as  early  as  1783,  or  thereabouts,  and  might  have  seen 
them  sooner  ;"  and  in  another  deposition  of  March 
1804,  he  says,  "  I  think  I  saw  them  as  early  as  the  be- 
ginning of  1782,  upon  second  recollection." 

To  Joshua  Stamper,  at  the  same  place  :  "  How  early 
do  you  think  these  trees  were  generally  talked  of  in 
Strode's  station,  by  the  hunters  ?"  Answer.  "  In  the 
year  1781,  or  at  farthest,  early  in  1782."  "Did  not 
this  place  become  more  talked  of,  in  consequence  of 
those  trees  being  marked  here  ?"  Answer.  "  When 
we  were  describing  the  place,  we  would  sometimes 
speak  of  the  forks  of  the  creek,  and  sometimes  of  the 
marked  saplings  at  the  forks  of  the  creek  j  at  which,  1 


2*4  SPRING  TERM,  18C8. 

Coochman     think,  both  the  forks  of  the  creek  and  the   marked  sap 
Thomaj.       nngsi  was  notorious  amongst  the  hunters  at  Strode's  sta 
tion." 

This  witness  farther  savs,  upon  interrogations,  that  | 
the  saplings  were  described  as  standing  at  the  forks  of  i 
Clear  creek  ;  and  that  the  forks  were  generally  so  called  \ 
by  the  hunters  at  Strode's  station,  as  early  as  1T81,  and  I 
ever  since. 

Five  or  six  witnesses  who  resided  at  Strode's  station,  ' 
and  were  acquainted  with  the  woods  in  the  quarter  of  j 
the  country  where  this  land  lay,  state  that  they  knew  i 
nothing  of  the  ash  saplings,  nor  of  the  forks  of  Clear  j 
creek,  until  1 783,  or  later,  though  most  of  them  knevr  | 
of  Clear  creek. 

The  Bourbon  circuit  court  sustained   Tabb's  entry  ;    j 
from  which  decree,  Couchman  appealed. 
'  Clay,  for  the  appellant. — That  the  entry   of  Tabb  for    j 
^n    *  '     10,000,  on  which  the  one  now  in  question  depends,   has    | 
been  altered,  is  apparent  from  the  inspection  which  the    j 
court  has  had  of  the  original ;  and  it  is    also   made  out    } 
by  proof  of  what  the  entry  was,  before  altered.     I  shall    } 
not  contend  that  an  alteration  of  an  entry  by  a  stranger    ! 
to  it,  without  the  assent  of  those  interested,  will  destroy    | 
it.     But  if  the  alteration  be  made  by  those  interested  in 
the  entry,  or  by  their  assent,  it  must  destroy  the  entry, 
under  the  well  settled  common  law   principle,  that   no    \ 
man  shall  have  the  benefit  of  a  writing  which  he  has   al- 
tered in  a  material  part. 

The  record  shews  that  the  complainant  is  interested 
in  the  entry  of  10,000  acres,  as  well  as  the  one  imme- 
diately before  the  court  ;  that  he  knew  what  the  tnlxf 
was,  as  it  was  originally  made  ;  and  yet  he  has  filed  his 
bill,  claiming  under  this  entry,  in  its  forged  shape* 
From  this,  his  assent  to  the  alteration  may  be  infered  ; 
and  it  is  sufficient  to  prevent  his  having  the  benefit  of  it, 
in  a  court  of  equitv. 

If,  however,  Thomas  can  claim  the  benefit  of  this  .en- 
try, it  is  one  which  cannot  be  supported.  It  is  material- 
ly defective  in  not  calling  for  Clear  creek  by  its  appro- 
priate and  well  know*,  name,  and  must  meet  the  fate  of 
Doran's  entry  in  the  case  ofDoran  and  Ashley  vs.  Craig' 
(a)  Ann  j 39,  and  Johnson  (a). 

This  entry  is  equally  defective  in  the  other  descrip- 
tions given,  by  which  to  find  it.     The  course  is  mate- 
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rially  variant,  and  the  distance  falls  far  short  of  that  call-     Couckmak 
ed  for.     So  deceptive  are  these  calls,  when    all  combin-      thomx« 
ed,  that  no  person  would  have  thought   of  looking  for 
the  marked  trees  on  Clear  creek  ;  a  stream  well  known 
by  that  name. 

This  court  has,  in  the  case  of  Smith  vs.  Smith  and 
others  (a),  said  that  a  subsequent  locator  would  have  (")  Ante  x90i 
considered  himself  perfectly  safe,  in  locating  lands  in 
9  1-2  miles  ofPittman's  station,  when  the  entry  in  ques- 
tion then,  called  to  lie  15  miles  from  the  station.  So 
here,  Couchman  felt  himself  perfectly  safe  in  appropria- 
ting land  within  four  and  a  half  miles  of  Harrod's  lick, 
when  Tabb's  entries  called  to  lie  six  or  seven  miles  from 
it* 

If  any  reliance  is  placed  on  the  call  in  this  entry,  to  lie 
between  Hinkston  and  Stoner,  it  would  go  equally  to 
prove  that  no  part  of  the  land  should  lie  over  Hinkston, 
as  to  shew  that  the  beginning  should  not  be  beyond 
Hinkston.  But  acceding  to  that  rule,  it  would  make  the 
beginning  within  a  few  poles  of  Harrod's  lick  :  much 
nigher  than  the  opposite  party  will  be  willing  to  admit. 

If  this  entry  be  defective  in  every  call  of  description, 
it  cannot  be  supplied,  on  the  foundation  of  the  notoriety 
of  the  marked  trees.  The  evidence  is  too  weak  to  ad- 
mit of  any  doubt.  The  cases  of  Speed  vs.  Wilson  (£),  (^)  pr;  D«« 
and  Craig-  and  Johnson  vs.  Doran  and  Ashley  (c),  were  9,T\  .  ( 
much  better  supported  by  proof,  but  were  held  insuffi- 
cient. 

Bledsoe  and  Allen,  for  the  appellee.— The  entry  which 
has  been  altered,  is  not  the  one  Thomas  claims  under  in 
this  suit.  And  in  filing  his  bill,  he  could  not  exhibit  it 
in  any  other  words  than  those  in  which  it  was  certified  to 
him  by  the  surveyor.  But  this  is  not  a  point  made  by 
the  pleadings  in  the  cause.  Couchman,  in  his  answer, 
does  not  charge  Thomas  with  making  the  alteration,  nor 
assenting  to  it  j  and  not  having  made  it  a  point  in  the 
pleadings,  it  cannot  avail  in  argument.  If  the  point  had 
been  made,  the  complainant  could,  and  would  have  re- 
pelled it  successfully. 

Whenever  course  and  distance  in  an  entry,  are  used 
as.  general  or  descriptive  calls,  they  must  not  be  too  ri- 
gidly adhered  Jo — See  the  case  of  Taylor's  heirs  vs. 
Kincaid  (d).  Even  in  the  special  or  locative  calls  of  an  (<0  •<*»'«  8* 
entry,  if  it  is  evident  the  locator  was  mistaken  in  one  of 
2  JL 
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Couchman  them,  you  will  deviate  from  it,  or  reject  It ;  as  in  Paw~ 
Thomas.  ^nS"  vs'  Meriwether's  heirs,  Hughes  14,  15 — Camilla 
vs.  Briscoe,  ibid  45 — Kenton  vs.  APConnell,  ibid  134. 
The  description  of  course  here,  is  not  u  north-east ,"  but 
u  nearly  north-east  /'  which  would  inform  a  subsequent 
locator  that  he  was  not  to  confine  his  searches  to  the  due 
north-east  course,  but  was  to  range  a  few  degrees  from 
it.  This  call  was  correct  in  this  respect,  for  the  corner 
is  within  six  and  a  half  degrees  of  the  due  north-east. 

The  call  here  for  distance,  is  one  well  accounted  for. 
In  giving  distances  by  estimate,  if  your  estimate  is  such 
as  others  travelling  the  same  rout  would  make,  it  is  a 
description  better  calculated  to  enable  an  inquirer  to 
find  the  object  called  for,  than  if  the  true  distance  were 
given.  Here  the  difficulty  of  travelling  through  the 
cane,  was  such,  that  no  person  who  travelled  it,  about 
the  time  of  making  Tabo's  entry,  estimated  it  less  than 
the  distance  we  call  for. 

But  if  any  persons  had  taken  a  compass  and  chain, 
they  would  have  struck  Hinkston  before  they  had  reach- 
ed the  distance  called  for.  They  would  at  once  have 
concluded  that  the  locator  of  Tabb's  entry  was  mistaken 
as  to  distance  ;  for  the  call  lying  between  Stoner  and 
Hinkston,  is  not  to  be  disregarded  in  searching  for  the 
beginning.  A  locator  might  easily  be  mistaken  as  to 
the  distance  Hinkston  was  from  his  beginning  ;  but  he 
could  not  be  mistaken  as  to  which  side  of  Hinkston  it 
was.  No  candid  man  can  take  Tabb's  entry,  and  say 
he  would  look  on  the  north-east  side  of  Hinkston,  for  the 
beginning.  But  when  the  beginning  is  obtained,  as  the 
entry  gives  course  and  distance  for  its  figure,  it  must 
pursue  them,  though  they  would  cross  Hinkston  :  for 
the  mistake  of  the  locator  as  to  the  quantity  of  land  be- 
tween his  beginning  and  Hinkston,  cannot  alter  the  shape 
which  he  has  given  to  his  entry,  nor  curtail  his  quantity 
-"See  South  vs.  Borvles,  Pr.  Dec.  32. 

The  case  of  Smith  vs.  Smith,  &?<%  has  been  relied  up- 
on, as  to  the  call  for  distance  in  this  case.  There  the 
court  say,  that  after  an  inquirer  had  gone  the  distance 
called  for,  and  searched  for  the  object  designated,  he 
had  nothing  to  induce  him  to  search  short  of  that  dis- 
tance. If  in  that  entry  there  had  been  any  thing  to  have 
directed  him  back,  the  entry  would  have  been  saved. 
Buthere,  Hinkston   was  a  barrier  before  the  inquirer 
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reached  the  distance  called  for ;  and   at  once  directed    Coochma-n 
him  to  look  nearer "  to  Harrod's   lick.     The   call  for  a      t.*'*. 
west  branch  of  Hinkston,  forbid  his  crossing  it. 

The  mistake  in  distance  could  not  therefore  mislead. 
The  next  inquiry  would  be  for  the  forks  of  "  a  west 
branch  of  Hinkston's  fork."  The  connected  plat  deli- 
neates all  the  water  courses  that  are  near  to  the  course 
called  for.  Clear  creek  and  Brush  creek,  are  the  only 
west  branches  of  Hinkston  that  are  in  that  quarter.  But 
Brush  creek  does  not  run  N.  E.  as  called  for  in  the  en- 
try ;•  and  it  has  no  forks  to  it  that  could  mislead.  But 
if  it  had  a  fork  near  the  course  and  distance  called  for, 
no  marked  trees,  such  as  are  described  in  this  entry, 
would  have  been  there  found.  Besides,  a  N.  E.  course 
from  Harrod's  lick,  will  cross  Clear  creek,  but  will  not 
touch  Brush  creek.  Clear  creek,  therefore^  is  the  only 
branch  of  Hinkston  that  an  inquirer  would  be  led  to. 
It  has  a  fork,  or  junction  of  two  of  its  streams,  nearly 
of  a  size  by  nature,  that  could  not  be  mistaken.,  It  has, 
but  one  ;  for  the  other  streams  that  empty  into  it,  aue 
too  small  ever  to  have  received  the  name  of  forks  ;  or  to, 
have  induced  any  hesitation  as  to  them. 

Tabb's  entry  calls  to  run  north-east  down  the  branch. 
The  general  course  of  Clear  creek  is  nearly  N.  E.  and 
its  course  for  one  hundred  poles  from  its  forks,  is  N.  Ev 
Add  to  this,  that  when  at  the  forks,  the  marked  trees 
called  for  were  at  the  spot,  and  were  too  remarkable  by 
nature  and  by  art,  to  be  mistaken. 

They  indubitably  identify  the  beginning  called  for.. 
It  is,  however,  objected  that  we  have  not  called  for 
Clear  creek  by  its  appropriate  name.  It  is  not  necessa- 
ry to  call  for  an  object  by  its  proper  name,  providedsuch 
words  of  description  are  used  as  will  lead  to  it,  and  will 
suit  no  other  place — See  Bryan  and  Smith  vs.  Bradford 
and  Gatewood,  Hughes  55 — rSmith  vs.  Evans,  ibid  88 — 
Taylor's  heirs  vs.  Kincaid (a).  [_a)  Anulz. 

We  have  shewn  that  the  object  called  for  as  nearly 
N.  E.  from  Harrod's  lick,  is  in  six  and  a  half  degrees  of 
due  N.  E.  That  the  mistake  in  distance  is  corrected  by 
the  other  calls,.  That  Clear  creek  is  the  only  west  branch, 
of  Hinkston  in  the  course  called  for  ;  that  its  running  a 
N.  E.  course,  and  its  forks  fit  the  entry,  while  the  mark- 
ed trees  identify  the  spot  ;  and  that  no  other  stream 
will  fit  the  entry  in  any  one  particular.   If  these  combined 
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Couchman  wjji  not  SUpp]y  the  call  for  Clear  creek  by  its  acquired 
Thomas,  name,  and  save  this  entry,  few  entries,  dependant  on  de- 
scription, can  be  supported.  But  the  decisions  of 
this  court  have  supported,  not  destroyed, entries  depen- 
dant on  description  only— -Young  Sffp.  vs.  Burton,  Pr. 
Dec.  327 — Johnson  vs.  Nail,  ibid  393—WatMns  vs. 
Moore,  ibid  390. 

But  this  entry  was  not  dependant  on  description  alone. 
The  object  called  for,  had  acquired  considerable  notori- 
ety before  making  Tabb's  entry,  as  is  proved  by  several 
of  the  depositions  This  would  greatly  assist  in  support- 
ing the  entry,  and  supply  any  defect  in  its  description, 
if  it  should  stand  in  need  of  any  aid. 
4pr\l\e.tb.  Talbot,  in  reply. — If  it  be  a  sound  rule  of  equity,  that 

a  complainant  must  come  into  chancery  with  clean  hands, 
or  he  shall  not  be  relieved  ;  the  complainant  cannot  be 
entitled  to  recover  here.  He  comes  in  claiming  under 
a  forgery.  It  cannot  alter  the  case,  that  the  forgery  is 
not  in  the  entry  immediately  before  the  court,  but  in  one 
on  which  it  depends.  The  complainant  is  interested  in 
that  entry,  and  the  alteration,  if  it  had  passed  unnoticed, 
was  equally  as  advantageous  for  this  entry  as  for  that. 
The  soundest  dictates  of  morality,  require  that  those  who 
claim  through  a  fraud  or  forgery,  should  fail  of  their 
ends  ;  and  as  they  have  dishonestly  grasped  at  more 
than  was  their  right,  the  door  of  equity  should  be  shut 
against  them.     » 

This  entry  is,  however,  vague,  and  cannot  be  support- 
ed. The  call  for  course  must  either  be  taken  for  a  call 
for  due  north-east,  or  it  gives  the  range  of  a  quadrant 
between  north  and  east.  If  the  former  is  taken,  the 
course  will  not  lead  to  the  object  called  for  :  if  the  latter, 
it  is  too  indefinite  and  uncertain,  and  the  range  to  search 
for  the  object  too  large,  to  support  the  entry. 

The  call  for  distance  is  equally  fatal.  It  would  lead 
you  miles  beyond  the  object  now  claimed.  It  is  in  vain 
for  the  other  side  to  contend  that  the  call  "  lying  between 
Hinkston  and  Stoner,"  is  to  control  the  distance.  Look 
at  the  connected  plat,  and  the  survey  as  made  and 
claimed  by  them,  crosses  Hinkston's  fork.  This  latter 
call  is,  therefore,  abandoned  by  them,  as  impossible  to  be 
complied  with,  when  they  come  to  give  figure  to  their 
survey.  Surely  a  call  cannot  be  a  good  one,  and  a  bad 
one,  at  the  same  time.     It  cannot  be  both  correct  arid- 
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fallacious.     Abandon   it  entirely,  and  it  leaves  the  dis- 
tance called  for  uncontrolled  ;  give  it  full  effect,  and  it      tiJmas 
will  bring  their  beginning  within  one  eighth  of  a  mile  of 
Harrod's  lick. 

If  this  call  would  have  any  effect,  it  would  be  to  in- 
duce an  inquirer  to  disbelieve  that  the  spot  now  claimed 
was  the  place  intended,  as  from  it  the  survey  could  not 
t>e  made  as  called  for,  and  lie  between  Hinkston  and  Sto- 
ner. 

In  the  case  of  Smith  vs.  Smith  and  others,  the  entry 
described  the  spring  and  marked  tree  correctly,  as  being 
-about  one  quarter  of  a  mile  from  Sinking  creek,  and  on 
the  soutn  side.  But  the  distance  from  Pittman's  station 
proved  to  be  about  one  third  less  than  called  for.  That 
error  was  fatal  to  that  entry  ;  and  shall  this,  in  which 
the  mistake  is  one  half,  be  held  a  good  one  ?     It  cannot. 

The  call  for  a  west  branch  of  Hinkston,  would  naturally 
convey  the  idea  to  an  inquirer,  that  it  was  a  stream  that 
had  not  acquired  a  name  ;  and  therefore,  could  not  be 
designated  by  one ;  and  on  this  account  would  lead  a 
subsequent  locator  to  examine  other  branches,  and  not 
the  well  known  stream,  Clear  creek.  It  is  the  deception 
which  the  omission  to  call  by  the  appropriate  name  pro- 
duces, that  renders  it  fatal — See  Speed  vs.  Wilson  (a).  *a\  pr  Dcc^ 
There  is,  however,  no  proof  here,  that  Clear  creek  was  91. 
called  by  the  name  of  a  west  branch  of  Hinkston  j  and 
without  proof,  you  cannot  know  the  fact  to  be  so. 
Couchman's  entry  calls  it  a  south  branch. 

If  this  entry  is,  then,  shewn  to  be  destitute  of  correct 
description,  it  is  chimerical  to  attempt  establishing  it,  by 
the  notoriety  of  the  ash  saplings. 

These  little  trees  were  not  objects  calculated  to  ex- 
cite attention.  Their  forks  possessed  no  magnetic  quali- 
ty, which  was  to  attract  the  woodsman  to  them.  If  the 
imagination  of  gentlemen,  could  transform  them  into 
ancient  oaks  and  elms,  and  the  rough  hunters  into  early 
Britons,  and  make  this  the  spot  where  they  retired  to  per- 
form their  druidical  rites;  you  might  then  credit  the  sem- 
blance of  notoriety  which  some  of  the  witnesses  give  to 
this  place  ;  but  without  some  such  effort  ot  the  fancy, 
you  will  find  in  those  depositions,  an  attempt,  by  leading 
questions,  put  to  willing  witnesses,  to  prove  what  is  in- 
credible in  itself,  and  preposterous  in  the  extreme.  The 
face  oi  the  country  ;  the  pursuits  of  the  woodsman,  for- 
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Couchman    bid  the  idea.     In  addition  to  this,  six  or  eight  hunters, 
Thomas.      wno  wcre    conversant   in   this   quarter  of  the    country, 
swear  that  they  had  never  heard  of  them  at  the  date  of 
the  complainant's  entry. 

Judge  Bibb,  delivered  the  opinion   of  the  court. — 
Alter  a  statement  of  the  case,  in  substance  as  above,  it    I 
proceeded  as  follows : 

Upon  the  subject  of  the  complainant's  claim,  two  points 
have  been  principally  urged. 

1st.  That  the  entry  of  Tabb,  is  vague  and  uncertain, 
and  therefore  void. 

2dly.  Although  there  is  no  proof  of  the  complainant's 
having  altered  the  entry ;  yet,  as  he  claims  by  his  own 
shewing,  a  part  of  both  entries,  and  exhibited  in  his  bill, 
the  entry  as  altered,  with  full  knowledge  of  the  altera- 
tion ;  that  therefore,  he  has  made  void  any  equitable 
claim  to  which  he  might  otherwise  have  been  entitled. 

The  first  question,  is,  must  these  entries  of  Tabb  be 
adjudged  vague  and  uncertain  P     We   say  entries,  be- 
cause the  entry  for  the  5,000  acres  calls  for  that  of  the 
10,000  acres,  and  the  latter  must  therefore  be  taken  in 
conjunction  with  the  former.     If  the  beginning  corner 
to  these  entries  be  given,  and  the  quantity  to  be  laid  off 
is  also  considered  as   definite,   the  calls  for  course  and 
distance,  as  a  base  whereon  to   construct  a   figure  with 
two  right  angles,    would  appear,  of  themselves,  special 
and  precise.     But  ought  this  postulatum  to  be  granted  ? 
By  the  act  of  the  Virginia  legislature  establishing  the 
(a)  Chan.  Rev.  ianci-office  (a^  the  holder  of  a  treasury  warrant  is  requi- 
ginia.p.  95, §  j  re&  to  "  direct  the  location  thereof  so  specially  and  pre- 
— AdsotlCn.  ciselif  as  that  others  may  be  enabled,  with  certainty,  to 
tuc^y°f  :796  7  locate  other  warrants  on  the  adjacent  residuum."     A  re- 
Brad.' -o     '     ference  to  obscure  and  hidden  objects,  known  to  the  lo- 
cator only,   and  without  proper  directions   for  finding 
them;  could    not    satisfy  these  requisitions  of  the  law, 
how  precisely  soever  the   figure  of  the  land  may  be  de- 
scribed, when  the  beginning  is  ascertained.     For  such  a 
reference  to  obscure   objects,  although  it  would  enable 
the  locator  himself  to  appropriate  the  adjacent  residuum, 
would  not  enable  others  to  do  it.     An  obligation  to  avoid 
such  a  locution,  would  be  as  unreasonable  and  as  unjust 
as  the  laws  of  that  tyrant  who  promulgated  his  intentions 
only  by  writing  in  the  smallest  hand,  and  hanging  them 
on  inaccessible  heights.     To  enable  others,  therefore,  to 
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appropriate  the  adjacent  residuum,  with  certainty,  loca-    Covchman 
tions  must  have  proper  reference  to  known  and  certain       Thomas. 
objects,  which  shall  serve  as  indices  to    the  particular 
tract  of  land  intended  to  be  located. 

This  embraces  the  doctrine  of  notoriety,  which  is  in- 
terwoven with  the  principles  and  rules  of  decision,  upon 
conflicting  claims  ;  derived  through  different  channels 
from  the  commonwealth  ;  and  which  resembles,  in  some 
feint  degree,  the  doctrine  of  notice  to  purchasers  deri- 
ving title  through  the  same  channel. 

To  this  test  the  complainant's  claim  must  be  brought 
. — Do  the  expressions  in  the  entries  of  Tabb  properly- 
direct  to  the  beginning  assumed  ?  Were  the  calls  in 
these  locations,  calculated,  in  the  year  1782,  to  apprize 
the  holder  of  another  warrant,  that  the  land  in  contro- 
versy was  appropriated,  provided  he  made  reasonable 
inquiry  ?  Hinkston,  Stoner,  and  Hal-rod's  lick,  being 
confessedly  notorious,  at  and  before  the  date  of  Tabb's 
entries,  are  therefore  fit  subjects  to  be  used  in  general  de- 
scription, or  in  special  direction  :  and  it  must  also  be  con- 
fessed, that  two  ash  saplings,  surrounded  by  the  other 
trees  of  the  forest,  and  by  a  wide  and  extended  cane- 
brake  also,  distinguishable  from  other  saplings  only  by 
the  letter  K.  marked  upon  them  with  a  knife,  and  by 
the  circumstance  of  their  growing  from  one  root,  are 
objects  of  no  natural  notoriety  j  and  can  give  notice  to 
other  holders  of  land  warrants,  only  in  proportion  to  the 
accuracy  with  which  they  may  have  been  described,  by- 
proper  reference  to  objects  of  notoriety;  or  to  their  own 
acquired  notoriety  ;  or  to  a  combination  of  both. 

Let  us  inquire,  first,  whether  the  assumed  beginning' 
has  been  described  by  the  locations  of  Tabb,  by  the  just 
relation  it  bears  to  those  objects  which  are  refered  to. 
Secondly,  what  notoriety  it  had  acquired  at  the  date  of 
the  locations. 

The  first  expressions  in  the  entry  of  10,000  acres, "  to 
be  laid  off  in  one  or  more  surveys,  lying  between  Sto- 
ner's  fork  and  Hinkstou's  fork,"  at  first  blush,  seem  in- 
tended only  as  general  direction,  to  lead  into  that  sec- 
tion of  the  country  which  is  embraced  between  those 
two  streams  ;  but  when  combined  with  the  distance  front 
Harrod's  lick  to  one  part  of  Hinkston,  and  with  the 
length  of  the  lines  of  a  survey  required,  so  as  to  give  the 
quantity,  they  have  been  brought  to  bear  on   the  entry, 
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Couchman  on  either  side,  as  giving  aid  in  upholding  or  destroying 
Ta^MA.  't.  If  thev  are  to  be  considered  as  informing  us  that  the 
whole  survey  is  to  he  between  Stoner  and  Hinkston  ;  and 
that  one  or  other  of  the  lines  of  1000  poles  in  length,  is 
to  be  terminated  by  Hinkston,  then  to  include  the  land 
in  contest,  the  extremity  of  the  survey  would  be  nearer 
to  Harrod's  lick,  than  the  beginning'  called  for,  in  the 
proportion  of  five  and  one-eighth,  or  five  and  a  half,  to 
six  or  seven.  In  fact,  such  a  construction  would  make 
the  beginning  in  north  latitude,  somewhere  not  exceed- 
ing 646  poles,  or  tw*o  miles  and  six  poles  from  Harrod's 
lick.  This  is  upon  the  supposition  that  the  figure  of  the 
survey  is  to  be  right  angles  ;  and  for  no  more  nor  less 
than  the  quantity  located.  But  if  the  expressions  "  near- 
ly parallel  to  the  beginning  line,"  as  used  by  the  locator, 
are  to  be  considered  as  flexible,  so  as  to  accommodate 
themselves  to  the  meanders  of  Hinkston  ;  or  that  the 
quantity  of  land  must  be  diminished  by  the  nearer  ap- 
proach of  Hinkston  to  Harrod's  lick,  than  was  expected  ; 
then  it  cannot  be  ascertained  how  much  the  line  upon 
the  given  course  N.  45  E.  is  to  be  shortened,  until  the 
beginning  is  found. 

If  the  beginning  only,  and  not  the  whole  survey,  is  to 
be  between  liinkston  and  Stoner,  then,  those  expres- 
sions can  be  of  no  other  assistance,  than  to  confine  the 
search  to  the  south  side  of  Hinkston.  But,  in  either  of 
those  cases,  a  locator,  searching  for  the  beginning,  would 
receive  no  additional  light,  whereby  to  find  it ;  but 
would  be  perplexed  and  confused  by  their  inconsistency 
with  the  next  expressions  in  the  entry. 

These  are,  "  Beginning  about  six  or  seven  miles  near- 
ly N.  E.  of  Harrod's  lick." 

If  a  locator,  giving  the  utmost  latitude  to  these  ex* 
pressions,  had  taken  upon  himself  to  search  within  the 
quadrant  from  north  to  east,  the  space  between  a  circle 
with  a  radius  of  six  miles,  and  another  with  the  radius 
of  seven  miles,  making  Harrod's  lick  the  common  cen- 
tre, he  would  not  have  found  these  ash  saplings  ;  the  ra- 
dius of  them,  from  the  lick,  being  only  three  miles  and 
one  hundred  and  fifty  poles.  And  yet  to  require  such 
diligence  of  him,  would  be  unreasonable,  and  not  war- 
ranted by  the  expressions  of  the  land  law  :  and  it  is  evi- 
dent that  the  distance,  alone  from  the  lick,  without  any 
course,  would  impose  upon  a. locator  a   search  for  the. 


SPRING  TERM,  1808. 


273 


beginning,  not  less  unreasonable.  It  is  necessary  then, 
to*  affix  some  reasonable  bounds  to  the  expressions 
"  nearly  N.  £."  and  "  about  six  or  seven  miles."  These, 
it  must  be  admitted,  are  uncertain  ;  but  the  locator  is 
endeavoring  to  arrive  at  a  certain  beginning  ;  and  if 
these  expressions  can,  by  reasonable  construction,  point 
the  way,  he  ought  to  have  the  benefit  of  them. 

What  course  from  Harrod's  lick  should  be  called 
"'  nearly  N.  E.  ?"  This  question  is  of  importance  ;  be- 
cause a  small  variation  at  the  outset,  will  cause  a  great 
departure  at  the  distance  of  six  or  seven  miles.  An  ex- 
pedient heretofore  adopted  in  like  cases,  is,  to  reject  the 
expression  "  nearly"  Then  say,  for  experiment,  it 
shall  be  N.  45  E.  Having  fixed  the  course,  where  is  the 
search  to  begin  upon  this  line  ?  About  six  or  seven 
miles  from  Harrod's  lick.  This  course  leaves  the  ash 
saplings  claimed  for  the  beginning,  at  a  considerable 
distance  in  longitude  east  of  the  line,  and  only  three 
miles  and  one  hundred  and  fifty  poles  from  the  lick,  in- 
stead of  six  or  seven  miles.  So  that  when  you  arrive 
at  those  two  points,  all  search  in  the  mean  distance  be- 
tween them  must  be  unavailing. 

The  complainant  hath  made  it  evident  by  testimony, 
that  the  land  between  Harrod's  lick  and  the  ash  sap- 
lings, was  set  with  cane,  in  the  year  1782  j  and  that  dis- 
tances, in  travelling  through  cane,  have  been  mistaken 
by  one  third,  one  half  sometimes,  and  at  other  times  and 
places,  have  been  accurately  estimated  ;  and  this  ht  pro- 
poses as  a  corrective  to  the  mistake  in  the  distance  called: 
for.  To  this  it  may  be  answered,  that  in  proportion  to 
the  difficulty  of  travelling  in  cane,  the  labor  of  search- 
ing was  increased  ;  and  in  that  proportion  was  the  de- 
mand for  verity  of  description  increased.  But  the  loca- 
tor has  entirely  forgotten  to  refer  us  in  his  entry,  to  cane- 
brake  standard  measure,  instead  of  the  one  used  by  sur-- 
veyors  and  geometricians. 

In  progressing  on  this  N.  E.  line  at  the  distance  of 
5  1-8  miles  and  six  poles,  we  come  to  Hinkston.  Here, 
another  perplexity  is  to  be  solved.  The  expedient  fallen 
upon  with  respect  to  course,  has  not  answered  the  intent. 
If  he  is  bound  srill  to  persevere  in  the  search,  what  course 
shall  he  go  ?  It  may  be  answered,  one  that  shall  give 
the  distance.  Shall  we  go  to  the  right  hand  or  to  the 
left ;  up  Hinkston  or  down  it,  to  take  its  bearings  ?  Sup- 
2  L 
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pose  either  will  do,  how  far  shall  we  wander  to  the  right 
or  to  the  left?  The  complainant  now  shews  upon  the 
plat,  that  N.  51  1-2  E.  three  miles  and  150  poles  from. 
Harrod's  lick,  will  lead  to  his  beginning.  This  is  a 
very  different  direction  from  that  given  by  the  location. 
But  the  amendment  comes  too  late,  after  a  controversy 
has  arisen  ;  it  ought  to  have  been  contained  in  theloca- 
tionrfor  the  purpose  of  avoiding  controversy. 

From  this  labyrinth  we  must  seek  to  be  extricated  by 
some  clue  given  by  the  location,  and  not  by  extraneous 
matter,  irrelevant  thereto.  The  next  and  last  calls  cal- 
culated to  lead  to  the  beginning,  and  not  before  examin- 
ed, are,  "at  two  white-ash  saplings  from  one  root,  with 
the  letter  K.  marked  on  each  of  them,  standing  at  the 
forks  of  a  west  branch  of  Hinkston's  fork,  and  on  the 
east  side  of  the  branch." 

Here  again  the  complainant  would  give  to  his  ash 
saplings  a  kind  of  magnetism,  which  shall,  unknown  and 
unseen,  attract  us  to  them  from  every  possible  point,  and 
against  every  contrary  vibration,  which  false  and  defec- 
tive calls  may  have  given.  It  has  been  contended,  that 
hav'mg  arrived  at  Hinkston,  the  inquirer  should  take 
up  Clear  creek  ;  and  that  searching  on  the  east  side 
thereof,  and  at  the  forks,  he  would  readily  find  the  trees 
called  for.  This  direction  is  obtained  only  by  a  posi- 
tive view  of  the  trees,  as  represented  on  the  plat ;  not  by 
any  reasonable  construction  of  the  entry  itself;  nor 
from  any  reasonable  presumption,  from  the  information 
acquired,  by  having  pursued  the  other  calls  as  far  as 
Hinkston  ;  nor  by  any  application  of  the  terms  used  in 
the  entry,  to  things  as  they  existed ;  or  as  they  were 
then  known. 

The  distance  to  Hinkston  has  been  ascertained  to  fall 
short  of  the  distance  called  for,  from  Harrod's  lick,  as 
the  beginning  ;  but  by  going  up  Clear  creek,  every  hun- 
dred poles  would  approach  nearer  to  Harrod's  lick. 
The  N.  W.  course  crosses  Ciear  creek,  and  strikes 
Hinkston  about  midway  between  the  mouths  of  Clear 
creek  and  Brush  creek  ;  the  latter,  although  not  a  west 
branch,  is  as  much  entitled  to  the  appellation  as  the  for- 
mer, and  would  be  more  likely  to  give  the  distance  call- 
ed for. 

But  the  call  to  run  from  the  beginning  N.  45  E. 
down  the  branch,  has  been  here  brought  in  aid.     When 
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the  beginning  is  found,  this  might  have  something  to  do     Couchman 
with  the  identity  of  it ;  but  even  in  that  respect  it  is  not      t  ho  mas 
true,  when  applied  to  the  ash  saplings,  or  Clear  creek  ; 
or  at  best  but  equivocal :  for  a  true  line  N.  45  E.  leaves 
Clear  creek  entirely,  about  100  poles  from  the  saplings, 
and  crosses  Brush  creek  some  distance  above  the  mouth. 

But  the  entry  calls  for  a  west  branch  of  Hinkston. 
Now  Clear  creek  had  acquired,  that  name,  and  was  noto- 
rious thereby,  previous  to  the  date  of  the  entry,  and  ever- 
after.  If  he  intended  his  beginning  to  be  on  that  stream, 
he  ought  to  have  called  it  by  the  name  of  Clear  creek, 
and  not  a  west  branch  ;  or  to  have  given  it  a  descrip- 
tion which  could  not  mislead.  This  omission  is  an  in- 
superable objection  to  the  descriptive  part  of  this  entry, 
and  closes  the  remarks  upon  such  calls  as  may  be  sup- 
posed to  be  directory. 

Such  an  omission  constituted  a  principle  in  the  deci- 
sion of  Herndon  and  Hogan  (a),   in  the  year  1786,  and    [a)  Hughes  a. 
has  been  acted   upon  ever  since- — Vide  Speed  and  Wil- 
son {b) — Riggings  heirs  vs.    Darneal,  &c.  (r) — Doran     J     .  r* 
vs.  As/ilaj,  ts?e.    (d) — Melton  vs.  Arnold- — Jones,  &c.     (c)^inte^. 
vs.  Craig — -Smith  vs.    Smith,  &c.  (e).     The   court  is     (^)^»'ei39- 
therefore  of  opinion  that   there  is  no  description  in  the  »  «  9  • 

entry,  by  reference  to  Hinkston,  Stoner,  or  Harrod's 
lick,  which  could  have  led  a  subsequent  locator,  using 
reasonable  diligence,  to  the  ash  saplings  taken  for  the 
beginning  of  the  survey  upon  the  entry  ;  but,  on  the 
contrary,  such  are  their  relative  position  to  those  ob- 
jects, and  such  the  conflict  between  the  expressions  in 
the  entry  and  the  truth,  assuming  these  saplings  as  the 
beginning,  that  even  after  the  trees  were  found,  he 
might  well  have  hesitated  about  the  identity. 

It  may  not  be  improper  here  to  remark,  that  the  ash 
trees  about  29  yards  from  these  ;  and  those  on  Brush 
creek  ;  have  no  consideration  with  the  court ;  farther 
than  as  they  furnish  evidence,  without  travelling  out  of 
the  record,  that  the  growth  of  two  ash  saplings  from  one 
root,  is  not  a  singular  phenomenon  in  nature. 

These  untrue  and  misleading  descriptions  could  only 
be  counterbalanced  by  clear  proof  of  general  notoriety  in 
the  ash  trees,  individually  and  apart  from  the  other  calls. 
A  great  effort  has  indeed  been  made,  to  prove  the  noto- 
riety of  them.  A  specimen  of  the  questions  and  answers 
Qn  that  subject,  will  serve  to  illustrate  this  branch  of  the 
Qase. 
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Couchman  Question  by  Thomas,  the  complainant,  to  William 
Thomas-  Clinkingbeard,  in  a  deposition  taken  at  the  forks  of  Clear 
creek  :  "  Was  not  this  place  generally  known,  and  the 
saplings  marked  with  the  letter  K.  to  the  hunters  at 
Strode's  station,  as  a  place  of  notoriety,  as  early  as  the 
years  1781  and  1782?"     A.     "Yes."" 

To  Isaac  Clinkingbeard,  at  the  same  place  :  "Were 
not  these  saplings,  and  this  fork  of  the  creek,  a  place  of 
notoriety,  amongst  the  people  of  Strode's  station,  as  ear- 
ly as  the  fall  of  1782  ?"  A.  "  The  forks  of  the  creek 
were,  and  I  have  heard  the  ash  saplings  talked  of  as  ear- 
ly as  that  time,  I  think."  This  witness  says,  in  two  of 
his  depositions,  of  June  1802,  and  of  January  1804, 
*'  that  he  thinks  he  saw  the  ash  saplings  as  early  as  1783, 
or  thereabouts,  and  might  have  seen  them  sooner ;"  and 
in  another  deposition  of  March  1804,  he  says,  "  I  think 
I  saw  them  as  early  as  the  beginning  of  1782,  upon  se- 
cond recollection." 

To  Joshua  Stamper,  at  the  same  place  :  "  How  early 
do  you  think  these  trees  were  generally  talked  of  in 
Strode's  station  by  the  hunters  f"  A.  "  In  the  year 
1781;  or  at  farthest,  early  in  1782."  "  Did  not  this 
place  become  more  talked  of  in  consequence  ol  these 
trees  being  marked  here  i1"  A.  "  When  we  were  de- 
scribing the  place,  we  would  sometimes  speak  of  the 
forks  of  the  creek  ;  and  sometimes  of  the  marked  sap- 
lings at  the  forks  of  the  creeK.  ;  at  zvhieh,  I  think,  both 
the  forks  of  the  creek  and  the  marked  saplings  were  no- 
torious amongst  the  hunters  at  Strode's  station." 

This  witness  further  says,  upon  interrogations,  that  the 
saplings  were  described  as  standing  at  the  forks  of  Clear 
creek  ;  and  that  the  forks  were  generally  so  called  by 
the  hunters  at  Strode's  station,  as  early  as  1781,  and 
ever  since.  These  three  witnesses,  in  their  depositions, 
all  unite  the  trees  and  the  forks  of  Clear  creek  ;  and  say, 
when  they  heard  the  trees  spoken  of  by  the  hunters  and 
people  of  Strode's  station,  they  were  described  as  stand- 
ing at  the  forks  of  Clear  creek.  These  are  the  only 
witnesses  who  have  attempted  to  ascribe  notoriety  to 
these  trees  in  1782;  and  by  such  questions,  and  Others 
of  the  like  kind,  they  were  led  to  speak  on  the  subject. 

These  truths  clearly  result  from  their  depositions — 
that  their  recollections,  as  to  the  time  when  these  trees 
were  talked  of  at  Strode's  station,  were  very  dull,  and 
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on  that  subject  were  stimulated  by  leading  questions  ; 
that  the  forks  of  Clear  creek  (a  subject  not  mentioned  in 
the  entry)  is  always  united  with  the  ash  saplings,  in  the 
minds  of  these  witnesses.  When  we  compare  these  de- 
positions with  those  of  Edward  Wilson,  Ralph  Morgan, 
Jeremiah  Poor  or  Power,  James  Duncan,  Frederick 
Couchman,  and  John  Donaldson,  all  of  whom  resided 
at  Strode's  station,  before  the  date  of  Tabb's  entries, 
(except  Poor,  who  did  not  settle  thereuntil  1783)  and 
were  well  acquainted  there  before  and  after  Tabb's  en- 
tries were  made  ;  the  preponderation  of  evidence  is  very 
clear,  that  these  ash  saplings  had  not  acquired  notoriety 
before  1783,  if  so  early  ;  and  that  the  forks  of  Clear 
creek  were  not  known  as  such  before  that  time,  but  that 
Clear  creek  was.  The  concurrence  of  all  the  witnesses 
on  either  side,  Avho  speak  of  the  notoriety  of  Harrod's 
lick,  Hinkston,  Stoner,  and  Clear  creek,  is  strong  and 
impressive  of  notoriety  in  its  proper  signification  ;  and 
satisfies  the  mind,  that  such  notoriety  existed  before  the 
date  of  the  entries  in  question  :  but  notoriety  of  the  ash 
saplings  themselves,  divested  of  the  name  of  Clear  creek, 
and  of  the  forks  of  Clear  creek  ;  cannot  be  said  to  have 
been  even  glanced  at  by  the  witnesses. 

Having  ascertained  that  thz  forks  of  Clear  creek  were 
not  known  by  that  name  until  1783,  it  is  evidently  con- 
sequent from  the  depositions  of  the  two  Clinkingbeards 
and  Stamper,  that  the  trees  themselves  were  not  talked 
of  as  being  known,  at  an  earlier  period,  at  Strode's  sta- 
tion. The  locator  in  his  entry  alludes  to  two  ash  sap- 
lings, by  expressions  which  do  not  imply  any  notoriety 
of  the  trees,  but  evidently  evincing  that  his  expressions 
are  all  to  be  taken  together,  first  as  directory,  and  then 
as  identifying.  Proper  names  are  used  to  signify  known 
objects  ;  such  as  Ohio,  Louisville,  Harrod's  lick,  &c. 
—obscure  and  unknown  objects  are  signified  by  refer- 
ence to  those  which  are  known  ;  as  a  spring  running  in- 
to south  Elkhorn,  about  six  miles  from  the  main  forks 
of  Elkhorn  (a) — two  ash  saplings  N.  E.  from  Harrod's 
lick  six  miles,  &c. 

From  this,  it  is  not  to  be  infered  that  if  an  object 
should  be  called  for  by  name,  and  also  by  description, 
which  should  prove  false,  that  the  attempt  at  description 
shall  preclude  proof  of  the  notoriety  of  the  subject  by 
the  name  ;  nor  yet,  that    accurate  description   cannot 
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Couchman     supply  the  omission  of  name,  without   some  additional 
•rJ!!>.*,       call.     There  is  no  proper  name,  or  other  substitute,  by 
which  this  entry  could  be  connected  with,  or  applied  to, 
the  ash  saplings,  as  a  place  of  notoriety,  even  at  this  day. 
The  uncertainty  as  to  course,  might  have   been  sup- 
fa)  See  Smith  plied  by  a  call  for  the   trace  (a)  ;  and  the  branch  of 

tn.  Smith,  &e.  Hinkston,    well  supplied   hv  a   call    for   Clear    creek. 

*nu  190.  When  we  look  at  the   uncertainty  and  false    description 

which  holds  their  places,  the  omission  of  both  must  be 
considered  as  fatal. 

Here  it  «3  proper  to  take  some  notice    of  those  cases 

cited  by  the  counsel  for  the  appellee,   as    having   some 

{b)  Pr.  Dec.  bearing  on  the  entry.       Toung;  £f?c.  vs.  Boston  (6),  in 

327'  this  court,  brought  into  view  Egan's  pre-emption,  which 

had  a  call  for  "  about  three  quarters,  or  one  mile,  west  of 
Joseph  Conway's,  to  include  his  improvement."  Joseph 
Conway's  improvement  and  Egan's  improvement  were 
not  more  than  half  a  mile  asunder.  It  appears  from 
the  recital  made  by  the  court  of  the  assignment  of  error, 
that  the  notoriety  of  Egan's  improvement  was  not  ques- 
tioned  ;  and  the  court  proceed  to  lay  down  the  entry  ; 
Egan's  improvement  to  be  barely  included,  "  by  the  sur- 
vey opposite  the  centre  of  its  east  line  ;  because,  other- 
wise," (that  is,  but  for  the  proximity  of  the  two  improve- 
ments) "  it  ought  to  have  been  at  least  three  quarters  of 
a  mile  west  of  Conway's  improvement."  The  court  re-  fc 
gard  the  distance  there,  not  in  searching  for  the  im- 
provement, but  in  describing  the  figure  and  situation  the 
entry  is  to  have,  after  the  beginning  or  improvement  is 
ascertained  ;  and  then  the  distance  is  made  to  yield  only 
so  far  as  to  include  the  improvement,  giving  efficacy  to. 
the  balance,  and  thereby  extend  the  survey  west  from 
Conway's, 
(r)  Pr.  Dec;      Johnson  vs-  Nail  (c).      This   entry  expressed  to  lie 

393«  "in  the  main  fork  of  Elkhorn,  about  six  miles  from  the 

forks,  to  include  an  improvement  made  by  Nathaniel 
Randolph,  and  two  springs,  the  one  large,  the  other 
small,  waters  of  the  south  fox*k  of  Elkhorn."  The  covirt 
say,  the  main  forks  was  a  place  of  general  notoriety, 
from  whence  the  calls  of  the  location  would  lead  up. 
south  Elkhorn,  till  the  locator  "  came  to  this  branch,  it 
being  thejrrst  about  the  distance  called  for  ;  on  pursu- 
ing the  branch,  he  would  be  lead  to  the  improvement 
and  large  spring  ;  and  in  searching  around,  in  the  dis- 
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ranee  of  100  yards,  he  would  find  the  small  one  :  in 
pursuing  this  rout,  he  would  find  the  distance  from  the 
fork  to  correspond  nearly  'with  that  described  in  the  en- 
try," &c. 

But  suppose  the  branch  had  not  been  the  first  about 
the  distance,  but  only  tbree  or  four  miles  from  the  fork, 
and  another  branch  put  into  Elkhorn,  more  likely  to  an- 
swer the  distance,  what  must  tbe  court  have  said  ?  The 
difference  between  the  case  of  Johnson  and  Nail,  and 
the  one  subjudice,  needs  no  commentary. 

Bryan  andSmith  vs.  Bradford andGatexvood,  Hughes's 
Rep.  p.  55.  Bryan's  certificate,  and  entry  thereof  with 
the  surveyor,  express  to  lie  "  Gn  the  head  of  Cane  run, 
including  a  spring  which  sinks  after  running  about  three 
hundred  yards^  near  a  pond,  about  five  miles  from  Bry- 
an's station."  The  court  say,  "  The  head  of  Cane  run, 
arid  a  spring  which  sinks  after  running  about  three  hun- 
dred yards,  near  a  pond,  and  about  four  or  five  miles 
from  Bryan's  station,  were  known  to  the  generality  of 
those  who  were  conversant  in  the  vicinage  of  Bryan's 
station,  when  these  locations  were  made.  And  though 
the  head  of  Cane  run  might  have  been  uncertain,  if  this 
call  had  stood  alone  ;  it  appearing  that  this  water  course 
had  two  or  more  forks  ;  yet  as  it  is  called  for  in  connec- 
tion with  a  spring  of  a  description  which  fits  none  other 
in  that  quarter,  the  head  of  Cane  run  intended,  is  there- 
by ascertained  to  be  the  head  of  the  north  fork  ;  more 
especially,  as  it  further  appears,  that  this  was  the  only 
place,  at  that  time,  to  which  the  name  of  the  head  of 
Cane  run  had  been  appropriated  ;  and  that  none  of  the 
heads  of  Cane  run  would  so  well  fit  the  distance  of  five 
miles  from  Bryan's  station,"  &c.  and  therefore  they  sus- 
tained the  locations. 

Taylor  vs.  Khncaid,  &?c.  (a),  spring  term  1807.  This 
controversy  arose  upon  an  entry  made  spring  1780,  ex- 
pressing to  lie  "  on  the  head  of  Willis  Lee's  branch,  four 
miles  from  Leesburg,  to  include  the  head  of  said 
branch,''  &c.  The  court  thus  expressed  themselves  : 
"  The  witnesses  on  both  sides  concur  in  proving  that 
Willis  Lee's  branch  was  generally  known  and  called  by 
that  name,  by  those  who  ivere  conversant  in  that  quarter 
of  the  country,  at  and  before  Reuben  Young's  entries, 
or  either  of  them,  were  made.  It  is  also  proved  by  a 
number  of  ivitncsses  that  Willis  Lee  and  others,  some- 
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time  in  the  year  1775,  made  an  improvement  at  the 
spring  where  George  Carlvle  lives  ;  which  is  the  place 
now  contended  for  as  the  head  of  Willis  Lee's  branch  ; 
and  from  that  time  the  spring  was  called  Willis  Lee's 
big  spring,  and  the  branch  flowing  from  it  Willis  Lee's 
branch.  From  these  facts,  this  court  is  of  opinion,  that 
Willis  Lee's  branch  was  an  object  of  sufficient  notoriety 
to  furnish  a  guide  to  subsequent  locators." 

The  mistake  of  distance  is  then  stated  ;  the  head  of 
Willis  Lee's  branch,  instead  of  four,  being  not  less  than 
eleven  miles  from  Leesbu  rg.  "  Yet  (say  the  court)  from 
the  degree  of  notoriety  which  it  is  proved  Willis  Lee's 
branch  had  acquired,  as  earlv  as  the  Jail  of  1779,  an  in- 
quirer could  not  have  been  led  astray  by  that  mistake  ;" 
and  then  the  opinion  of  the  general  court,  in  supporting 
the  entry,  is  approved. 

How  widely  different  are  these  cases,  as  to  the  cor- 
respondence of  the  names  of  things  assumed,  (to  give 
particular  and  special  locality,)  with  the  expressions  of 
the  locations  themselves,  from  the  case  now  under  con- 
sideration. 

In  Taylor  vs.  Kinca'id  £s?c.  the  branch  called  for  was 
improved  upon  and  named  by  Willis  Lee  and  others,  in 
1 775,  upwards  of  four  years  before  the  date  of  the  en- 
tries, and  was  known  as  such  ever  after. 

In  Tabb's  entries,  the  ash  saplings  were  marked  in 
August  1781 — the  entries  made  in  December  1782. 
The  saplings  have  no  name  to  distinguish  them  from 
other  forked  ash  saplings,  except  obscure  cuts  upon  the 
bark. 

The  branch  runs  through  the  country,  to  be  seen  a 
mile  or  two  below,  and  traced  to  the  head. 

The  ash  saplings  stand  upright  in  a  forest,  and  a  cane-s 
brake,  not  to  be  seen  or  distinguished,  but  upon  near  ap- 
proach. 

Willis  Lee's  branch  was  called  for  by  the  appropriate 
name. 

The  branch  on  which  the  saplings  stand,  had  an  ap- 
propriate well  known  name,  but  it  was  not  called  for. 

The  mistake  in  distance,  from  Lee's  town,  could  not 
Lad  astray,  because  of  the  degree  of  notoriety  which 
Willis  Lee's  branch  had  acquired. 

The  distance  from  Harrod's  lick  would  lead  fir  as* 
tray  ;  because  the  saplings  had   acquired  no  notoriety, 
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and  were  combined  with  other  delusive  and  perplexing 
calls.  Upon  the  whole,  the  court  can  only  perceive,  that 
in  the  cases  before  noticed,  the  principles  upon  which 
the  present  case  has  been  examined,  were  acknowledg- 
ed :  there  the  entries  stood  up  to  the  test — here  the  en- 
tries cannot  bear  it. 

The  additional  responsibility  devolved  on  us  by  the 
refusal  of  the  other  judge6  to  adjudicate  herein,  has 
commanded  this  most  deliberate  and  serious  attention  ; 
whereupon  it  is  the  opinion  Of  the  court,  clearly  and  de- 
cisively, that  Tabb's  entries  depended  on  the  beginning 
called  for^  to  give  specialty  and  precision  to  the  loca- 
tions ;  that  the  directions  to  find  it,  would  hot  point  to 
the  beginning  assumed,  or  cbntended  for  ;  but  were  de- 
lusive, and  calculated  to  lead  astray  therefrom;  those  who 
should  purs'if  the  directions  ;  that  the  ash  saplings  had 
not  notoriety  by  themselves,  or  in  conjunction  with  any 
bfthe  other  calls,  in  the  entries;  at  the  date  thereof,  so  as 
to  countervail  the  Uncertain  and  illusive  description  there- 
of ;  or  to  give  a  locator  or  holder  of  another  warrant* 
reasonable  notice  of  the  land  intended  to  be  appropria- 
ted by  the  said  entries  ;  and  especially  as  to  the  land  in 
controversy  ;  that  they  cannot  be  sustained  as  locations 
required  and  permitted  by  law  ;  and  therefore  that  the 
complainant  has  no  equity  in  his  bill. 

This  decision  on  the  first  question,  renders  any  deci- 
sion on  the  second  point,  and  other  incidental  questions^ 
unnecessary.- Decree  reversed. 


COUCHMAN 

vs. 
Thomas. 


CRAIG  vs.  BAKER.* 

AN  appeal  from  a  decree  of  the  Mason  circuit  court; 
In  September  1802,  Baker  exhibited  his  bill  in  chan- 
cery, praying  relief  against  a  judgment  in  ejectment, 
obtained  by  Craig,  who  had  acquired  to  himseif  the  el- 
der  legal  title,  under  a  claim  originally  entered  for  John 
Tabb.  The  equity  set  up  was  derived  from  the  fol- 
lowing entry  :  "  April  20th  1780,  Jacob  Lockhart,  as- 
signee, &c.  enters  500  acres  of  land*  on  the  north 
side  of  the  Kentucky  river,  on  Haw  creek,  a  branch  of 
the  Ohio,  to  include  Scoffs  spring,  about  eight  or  nine 
miles  from  the  mouth  of  Limestone  ^  running  eastxvardly 
from  said  spring  for  quantity." 

♦Abfent  Judge  Trimble. 

2   M 
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Craig  By  an  amendment  exhibited  on  the  26th  of  May  1 804, 

Baker        (after  the  cause  was  set  for  hearing)   the  complainant 

stated,  that. previous  to  adventuring  his  money  for  Lock- 

with  the  precife  hart's  claim,  he  heard  that  Craig  was  the  prop 

jKuai-ion,    -an    Tabb's  claim,  or  of  so  much   as  interfered  witl 

tome  individual  i  i-     i  1  ■  i 

charaaeriftic  cf  harts,  and  applied  to  him  to  know  whether  he  should 
the objed  called  contest  it.  That  Craig  answered,  "  It  was  as  good  a 
port  the  entUp*  c^aJm  as  any  on  tne  nortn  side  °f  Licking,  and  he  should 
A  better  title  not  contest  it  ;"  or  words  to  that  effect.  That  influen- 
to  land  cannot  ced  bv  these  assurances,  and  by  the  high  idea  he  had  of 
be  efeate  ,  re-  cra}g's  judgment  and  candour,  he  purchased  of  the  re- 
guiflitd,   by  a  presentatives  of  Lockhart. 

niiftakeofopi-       Upon  the  hearing,  the   circuit  court  decreed  against 
mon,  a  confef-  ^     COmolainant  upon  the  matter  of  the  amended  bill, 

fion  of  law,  nor  *  ,  . 

the   exprtiTion  but  sustained  .Lockhart  s  entry ;  from,  wjiich    decree, 

of  an  intention  Craig  appealed. 

by  the  h cider      rp^     court  assumed,  as  the  basis  of  the  decree,  that 

not  to  prolecute  » 

it ;  alt  ho'  that  Haw  creek  and  .Limestone  were  objects  ot  good  gene- 
dec  larationwere  ral  description,  and  that   Scott's   spring   was  identified 

made  to  a  third   ■-  j  „_«.„.•    ,,„ 

f     ,,  and  notorious. 

perlon  who  was         _  ...  r    1        t 

then   in  treaty       The  following  is  the  substance  of  the  depositions,  as 
for  the  conflict-  far  as  thev  relate  to  the  notoriety  of  Scott's  spring  : 
bg  title.*  john  Hagglni  Robert  Patterson,  William  Garrett,  and 

Bartholomew  Fitzgerald,  were  called  by  the  complai- 
nants to  speak  of  Haw  creek,  previous  to  1780.  They 
all  declared  that  though  they  had  heard  of  Haw  creek, 
(and  some  of  them  had  been  on  it)  in  1773-4  and  5,  yet 
they  had  never  heard  of  Suott's  spring,  even  as  late  as 
1782. 

Simon  Kenton  swears  he  made  an  improvement  at 
the  spring,  in  1775  ;  and  in  1773  he  sold  it  to  Andrew 
Scott,  being  then  on  Elkhorn  ;  from  which  time  he  him- 
self called  it  Scott's  spring.  That  the  settlement  took 
place,  in  that  part  of  the  country,  in  1784  ;  and  then,  or 
the  year  following,  he  heard  the  settlers  call  it  Scott's 
spring.  That  no  person  was  with  him  at  the  spring, 
from  the  time  he  sold  his  improvement  to  Scott,  until 
1784.  That  Thomas  Williams,  the  only  man  who  was 
ever  with  him  at  the  spring,  before  Lockhart's  entry  was 
made;  left  him  in  1776,  and  he  has  never  since  seen 
him,  nor  heard  of  his  being  in  the  country.     That  he  has 

*  A  point  fimilar  to  the  foregoing,  in  fome  of  its  leading  features,  arofe  in 
the  cafe  Wiggins  vs.  Dale  and  Stockton;  and  received  a  like  determination 
from  the  Maion  circuit  court,  fome  years  before  j  and  that  cleciliv?u  was  &f* 
firmed  by  this  court,  at  their  fpring  term.  i8c6. 
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been   acquainted  with  Patrick   Jordan,  "  since  in  the        C**je 
spring  1780."  ^ 

Patrick  Jordan  says  he  was  at  Haw  creek  in  1775, 
with  Andrew  M'Conuell,  William  M'Connell,  Cyrus 
JM'Cracken,  John  Laffity,  and  others  ;  and  went  up  the 
creek  to  a  big  spring,  since  called  Scott's  spring.  That 
then  it  had  no  name  ;  and  the  second  time  he  was  at  it, 
there  was  an  improvement.  This  was  in  1780.  He 
fell  in  with  Scott  at  Lexington,  who  asked  him  to  go  to 
the  big  spring  on  the  head  of  Haw  creek ;  and  they 
found  it ;  which  was  the  first  time  he  (Jordan)  heard  it 
called  Scott's  spring.  That  Scott  told  him  he  had 
bought  the  improvement  of  Kenton;  and  Kenton  said 
he  sold  the  spring  to  Scott,  from  which  it  took  the  name 
of  Scott's  spring.  That  he  was  there  with  Thomas 
Clark,  in  1780,  or  1781,  who  called  it  Scott's  spring. 

William  Henry  deposeth,  that  in  the  winter  1784-5, 
he  was  employed  by  Kenton  as  a  surveyor ;  that  while 
he  was  employed  in  surveying  some  entries,  Simon  Ken- 
ton went  with  his  brother,  John  Kenton,  to  show  him 
Scott's  spring,  to  enable  said  John  to  show  it  to  the  sur- 
veyor. That  some  short  time  afterwards,  John  Kenton 
took  him  to  the  place  called  Scott's  spring,  (as  he  has 
since  been  informed)  but  could  not  be  certain  as  to  the 
place,  and  declined  making  the  survey.  The  remains  of 
a  cabin  were  at  the  spring. 

Henry  Lee  deposeth,  that  the  first  he  ever  knew  of 
Haw  creek,  was  in  1783,  or  1784,  from  seeing  an  entry 
that  called  for  it.  That  in  1785,  he  made  a  survey  on 
that  entry,  and  one  in  the  name  of  John  Kenton  ;  and 
that  Simon  Kenton,  who  employed  him,  sent  a  man  to 
show  Scott's  spring  ;  and  he  has  known  it  by  that  name 
ever  since. 

After  that  period,  Scott's  spring  became  notorious,  as 
was  proved  by  a  number  of  witnesses. 

The  connected  plat  shewed  Haw  creek  (now  called 
Bracken  creek)  ;  part  of  the  Ohio  ;  the  mouth  of  Lime- 
stone, emptying  into  the  Ohio  ;  Scott's  spring,  between 
8  and  9  miles  from  the*mouth  of  Limestone  ;  and  seven-  / 
teen  other  springs  on  the  head  waters  of  Haw  creek, 
nine  or  ten  of  which  were  within  nine  miles  of  the  mouth 
of  Limestone,  and  around  Scott's  spring. 

Craig's  answer  to  the  amended  bill,  in  substance,  ad- 
mitted his  declaration  to  Baker  ;  declared  it  was  then 
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Craig  nis  candid  opinion  ;  and  that  he  believes,  had  Baker 
Baker.  tnen  requested  him  to  relinquish  his  claim,  he  would 
have  done  it  for  one  dollar.  But  finding  since,  that  he 
was  mistaken  in  his  opinion  of  the  goodness  of  Lock- 
hart's  entry,  he  did  not  think  he  was  bound  to  convey 
his  better  right  to  Baker.  Several  depositions  were  ta- 
ken, to  shew  the  nature  and  extent  of  Craig's  declaration. 
Marshall,  for  the  appellant. — Lockhart's  entry  must 
depend  upon  its  goodness  at  the  time  it  was  made  ; 
April  zyd.  anj  the  notoriety  which  the  objects  it  calls  for,  are  proved 
to  have  possessed  at  that  date.  No  after:acquired  notorie- 
ty can  help  or  aid  it.  Were  this  tolerated,  there  is  scsfrce 
any  object,  called  for  in  any  entry,  but  what  could  be 
proved  to  be  notorious  at  some  after  day.  Take  out  of 
this  cause,  the  depositions  which  speak  of  the  knowledge 
of  Scott's  spring,  subsequent  to  the  making  of  Lock- 
hart's  entry,  and  scarce  a  skeleton  will  be  left. 

There  is  no  proof  in  this  cause,  that  the  mouth  of 
Limestone  was  notorious  ;  and  you  must  judge  of  it  from 
the  proof  in  the  cause.  Strip  this  entry  of  this  call,  and 
you  have  the  whole  range  of  the  Ohio,  north  of  the 
Kentucky  river,  to  search  for  the  other  objects.  But  if 
Limestone  were  admitted,  you  would  then  have  half  a 
circle,  of  8  or  9  miles  distance  from  Limestone,  to  search 
for  the  creek  and  spring.  And  when  the  creek  is.  found, 
vou  have  the  whole  range  of  the  creek,  to  search  for 
Scott's  spring.  If  you  were  to  require  a  subsequent  lo- 
cator to  do  all  this,  and  he  were  so  fortunate  as  to  find 
all  these  objects,  another  insuperable  difficulty  presents 
itself  ;  the  spring  now  claimed,  was  surrounded  by  other 
springs,  answering  the  general  descriptive  calls  of  the 
entry,  as  well  as  it  did  ;  and  it  possessed  no  designa- 
ting characteristic  mark,  by  which  it  was  to  be  known 
from  the  other  springs. 

An  entry,  to  be  good,  must  possess  a  description  by 
which  it  can  be  found  ;  and  when  found,  known  from 
all  others  ;  or  it  would  only  serve  to  deceive,  mislead  or 
bewilder;  and  not  to  give  notice  to  a  subsequent  loca- 
tor. If  an  entry  does  not  contain  a  correct  description, 
which  will  lead  you  to  the  land  intended  to  be  appropri- 
ated ;  it  must  call  for  an  object,  by  a  name  generally  no- 
torious— See  the  cases  Speed  vs.  Wilson,  Pr.  Dec.  93, 
9j — BPClenahan  vs.  Litton,  Hughes  178 — Same  vs* 
Berry,  Hughes  170. 

As  to  the  ground  set  up  in  the  amended  bill,  it  was  a 
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anere  expression  of  opinion   upon  the  merits  of  two        Craig 
claims,  equally  known  to  Baker  as  to  himself.     It  was       Bakm. 
not  intended  as  a  contract  between  Craig  and  Baker,  nor 
looked  on  as  such. 

But  if  it  were  intended  as  a  contract,  it  is  void  ;  be- 
ing nudum  pactum.  There  was  no  consideration  to  sup- 
port it.  It  is  void  too,  under  our  statute  of  frauds  and 
perjuries  ;  not  being  in  writing  (a). 

The  cases  to  be  found  in   the  books,  where  §.  person      («)  Afl«  of 
has  been  precluded  from  prosecuting  his  claim,  on  ac-  '796-7i  37>  * 
count  of  a  third  person's  being  deceived,  will  turn  out    ra  "    **' 
to  be  cases  where  there  was  a  concealment  of  a  fact ;  or 
an  assertion  of  the  existence  of  afact,  which  was  incof- 
rect ;  and  are  not  cases  where  a  bare  opinion  is  given 
upon  facts  well  known.     They  will  also  be  found  to  be 
cases  where   the  party  could  relinquish  his    claim   by 
word  ;  and  not  cases  where  he  had  the  legal  title  to  the 
land  in  him,  which  can  pass  by  deed  only. 

But  were  this  a  formal  contract,  it  would  not  bind 
Craig  ;  for  when  a  man  mistakes  the  law,  and  mistakes 
his  right,  he  shall  not  be  prejudiced  by  what  he  does 
Under  such  mistake.  If  loose  expressions  of  opinions, 
as  to  land  claims,  were  to  bar  men  of  their  rights,  there 
are  but  few  claims  that  wpuld  not  be  endangered.  The 
opinions  of  the  best  informed  have  changed.  Witness 
the  revolution  in  opinion  as  to  entries  calling  for  sur- 
veys created  by  the  decisions  in  the  case  of  Tandy's 
heirs  vs.  Bledsoe  (Jj) — -Robertson  vs.  Morgan  (c),  and 
Key  vs.  Matson  {d\  £)  Pr* Deu 

At  most,  Craig's  declaration  was  only   an  admission      (c)  ibid 2.7 4. 
pf  law  ;  and  an  admission  of  law  is  not  obligatory.  (*0  -^u  7C* 

Hughes,  for  the  appellee. — Although  there  is  no  wit- 
ness who  says  that  the  mouth  of  Limestone  was  noto- 
rious, many  of  them  speak  of  it  in  a  manner  that  proves 
it  to  be  notorious  ;  they  describe  other  objects  by  their 
relative  bearing  from  the  mouth  of  Limestone.  This  is 
equally  as  satisfactory  as  if  they  had  said,  in  so  mauy 
words,  it  was  notorious. 

There  is  no  contest  here  about  the  creek  ;  and  the 
distance  which  the  spring  is  described  as  being  from  the 
mouth  of  Limestone,  will  lead  to  the  head  of "Haw  creek  ; 
for  its  mouth  is  much  farther  than  the  distance  called 
for,  from  the  mouth  of  Limestone  :  this  will  give  you 
but  the  space  embraced  by  the  headwaters  of  that  creek, 
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•us. 


Cr*'"  to  search  for  the  spring  called  for.  I  rely  upon  the  de- 
positions, to  prove  that  it  was  sufficiently  known,  to  have 
been  found  within  that  compass. 

You  must  not  require  of  a  locator  to  give  such  a  des- 
cription as  the  present  face  of  the  country  would  afford. 
You  must  recollect  that  the  present  state  then  formed 
but  one  county  ;  and  that  its  remote  parts  were  neces- 
sarily but  little  known.  You  could  not  expect  that  a 
locator  would  give  such  a  description,  that  another,  by 
barely  k>oking  at  the  entry  in  the  surveyor's  office,  would 
certainly  know  where  it  lay.  A  subsequent  locator 
should  make  reasonable  inquiry  of  the  hunters  and  lo- 
cators acquainted  in  that  part  of  the  country,  in  which 
the  land  is  said  to  lie.  If  from  them,  he  could  learn  the 
situation  of  the  objects  called  for,  it  is  sufficient. 

In  many  decisions  given  by  this  court,  the  entries 
have  been  supported,  because,  as  the  court  express  them- 
selves, a  subsequent  locator  could  have  found  the  ob- 
jects called  for,  by  reasonable  inquiries  in  that  quarter 
of  the  country. 

As  to  the  other  point  in  the  cause,  it  can  make  no  dif- 
ference that  Baker  was  in  treaty  for  another  claim, 
and  not  for  Craig's  claim.  The  consequence  to  Baker 
was  the  same  ;  and  the  same  principles  will  govern  in  the 
case  of  distinct  original  titles,  and  claims  set  up  under 
the  same  title — See  Ward  vs.  Kenton,  &c.  Pr.  Dec.  9. 

That  Craig  received  no  benefit  from  the  transaction 
setup  in  the  amended  bill,  is  no  objection  to  Baker's 
right  to  redress.  Baker  sustained  a  loss  by  it ;  and  a  loss 
to  one,  is  as  sufficient  consideration,  on  which  to  bottom 
a  contract,  as  a  gain  to  another.  If  one  man  will  quiet- 
ly sit  by  and  see  another  lay  out  his  money,  and  do  not 
warn  him  of  any  equity  he  has  to  the  property  ;  he  shall 
never  be  permitted  to  set  up  his  claim,  to  defeat  that 
purchase  which  he  ought  to  have  prevented.  This  is  a 
much  stronger  case.  He*re  Craig  was  applied  to,  and 
declared  he  would  not  contend  for  the  land  under  Tabb's 
entry.  A  reliance  was  placed  on  his  knowlege  ;  expe- 
rience in  land  business  ;  and  his  candour.  On  the  faith 
<jf  Craig's  declaration,  Baker  proceeded  to  purchase, 
and  that  without  recourse. 

The  loss  sustained,  is  to  be  attributed  to  Craig.  It  is, 
therefore,  more  equitable  that  he  should  bear  the  loss 
occasioned  by  his  own  erroneous  opinion,  than  that  Baker 
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should,  who  was  deceived  and  misled  by  that  opinion.        Craig 
He  cited  and  relied  upon  the  following  authorities,    in       Bax*k. 
the  course  of  this  argument:    1  Fonb.  Eq.  151,  note  ?z. 
—1  Vern.  136-7 — 2  Vera.  150,  151,  370,  239,  240 — 
1  Vez.  95.* 

Edwards,  Ch.  J.  delivered  the  following  opinion  of    A^nlzlik. 
the  court : 

After  stating  the  grounds  upon  which  the  inferior 
court  founded  their  judgment,  it  contained  the  follow- 
ing observation  :  "  Attention  to  dates,  will  reacRly  cor- 
rect the  error  into  which  that  court  was  probably  led  by 
the  proof  of  the  notoriety  of  Scott's  spring,  long  after  the 
date  of  the  entry." 

It  then  noticed  the  depositions,  as  above  stated,  which 
■speak  of  Scott's  spring,  prior  to  the  date  of  Lockhart's 
entry  ;  and  observed,  that  "  Feeble  as  this  proof  is,  as  to 
the  notoriety  of  Scott's  spring,  at  that  period  ;  it  is  ren- 
dered more  so,  by  the  testimony"  of  William  Henry, 
and  Henry  Lee,  which  it  recited. 

It  proceeded — After  this  period  (the  time  of  making 
the  survey,  in  1785)  Scott's  spring  seems  to  have  been 
notorious,  or  in  other  words,  known  to  the  generality  of 
those  who  were  conversant  in  that  quarter  of  the  country. 

Without  deciding  whether  Limestone,  or  Haw  creek, 
were  or  were  not  notorious,  in  1 780  ;  or  whether  Scott's 
spring  has  been  identified  by  the  evidence  in  the  record  ; 
it  is  sufficient  to  say,  that  the  calls  "•  on  Hazv  creek,  a 
branch  of  the  Ohio,"  and  "  about  8  or  9  miles  from  the 
mouth  of  Limestone,"  open  a  wide  field  for  inquiry  after 
Scott's  spring.  Nothing  but  a  general  knowledge,  at 
the  date  of  the  entry,  amongst  those  who  were  acquaint- 
ed in  that  quarter  of  the  country,  as  to  the  precise  situ- 
ation ;  and  of  some  individual  characteristic  of  the  spring; 
could  have  supported  the  claim  of  Lockhart.  The  ca- 
bin is  not  mentioned  in  the  location,  but  is  a  circum- 
stance connected  with,  and  accounting  for  the  name  of 
the  spring.  If  the  spring,  then,  had  acquired  notoriety 
by  the  proper  name  given  to  it,  this  circumstance  would 
have  been  a  good  object  of  description,  provided  it  had 
circulated  as  extensively  as  the  name.  But  this  recordr 
furnishes  no  evidence  that  the  name,  or  the  cause,  had 
circulated  generally  in  1780. 

*  The  reporter  did  not  hear  the  argument  of  AUin,  la  reply,  delivered  o» 
the  25th  of- April. 
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Craig  When  Jordan  was  there,  in    1775,    with    M'Connelt 

Bak'kr.       and  others,  the  cabin  was  not   then  seen.     The    spring 
had  no  name  until  1776.     These  were,  therefore,  things 
which  they  could  not  circulate,  unless  they  were    after- 
wards informed  of  them.     There    is   ho    evidence  that 
they  were  so  informed,  except  Jordan,  who  did  not  get 
his  information  until  he  was  there  with  Scott,  in  1780  ; 
which  he  says  was  the  first  time  he  had   heard  it  called 
Scott's  spring.     Unless  we  presume,  that  when  Jordan 
says  he .was  there  with  Scott,  in  1780,   it  was  before  the 
20th  oiApril  in  that  year^  there  is  nothing  which  au- 
thorises us  to  say,  that  any  individual  ever  was  at  the 
spring,  after  Kenton  named  it,  in  1776,  (upon  Elkhorn) 
and  before  the  date  of  Lockhart's  entry.     Kenton  says 
he  called  it  Scott's  spring  ;  but  to  whom,  when,  or  where, 
he  does  not  inform  us  ;  but  he  tells  us  where  he  did  not 
do  it ;  and  by  very  strong  implication  also,  when  he  did 
not  ;  for  he  says  he  never  was  at  the   spring  with   any 
person,  after  he  sold  the  improvement,  until  the  fall  of 
the  year  1784;  and  then,  or   in  the  year  following,  he 
thinks  he  h^ard  the  settlers  call  it  Scott's  spring.     Ken- 
ton was  the  only  person    in  the  country,   from  1776  to 
1780,  who  knew  where  the  cabin  was,  and  what  spring 
he  called  Scott's.     If  he  communicated  this  knowledge 
to  others,  who  had  found  the  spring  by  his  direction,  the 
complainant  ought  to  have  made  it  out  by  evidence.     So 
he  ought  to  have  made  it  appear,  if  Jordan  was    there 
before  April  20th  1780.     The  silence  of  Kenton  and 
Jordan  on  this  subject,  and  the  silence  of  all  the  other 
witnesses  as  to  any  notoriety   of  Scott's    spring  until 
1784-5,  is  too  great  an  hiatus  of  evidence,  to  be   filled 
by  implication. 

The  testimony  forbids  the  assertion  that  Scott's  spring 
had  acquired  such  notoriety,  as  that  a  holder  of  a  war- 
rant could,  by  any  reasonable  search,  find  or  distinguish 
Scott's  spring,  in  the  y§ar  1780,  by  the  description  in 
the  entry,  or  by  inquiry  in  pais. 

Wherefore,  the  entry  of  Lockhart  must  be  illegal  and 
void. 

The  subject  in  the  amended  bill,  this  court  cannot 
pass  by  in  silence,  although  the  decree,  in  that  respect, 
was  in  favor  of  the  appellant. 

After  the  cause  was  set  for  trial,  some  new  ground  of 
equity  is  caught  from  depositions,  and  afterwards  am- 
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plifled.  This  case,  in  its  full  dress,  is  a  striking  exam-  Craig 
pie  to  illustrate  the  experience  and  policy,  which  called  b-Tkir. 
forth  the  statute  against  frauds  and  perjuries.*  The 
law  has  wisely  required  a  solemnity  of  evidence,  in  cer- 
tain cases,  to  protect  those  who  may  be  accused  ol  breach 
of  good  faith,  against  the  frauds  of  their  accusers. 
However  some  judges  may  have  thought  themselves 
justified  (in  cases  reported)  to  overleap  the  bounds  of 
evidence  prescribed  in  those  cases,  and  in  their  eager- 
ness to  punish  the  supposed  lraud  of  the  one  party,  run 
the  risk  of  aiding  the  fraud  of  the  other  ;  yet  no  prece- 
dent gives  countenance  to  an  application  co  a  court  of 
equity,  upon  the  ground  taken  by  the  amended  bill. 

It  is  no  more  than  that  Baker,  knowing'  of  the  distinct 
adverse  claim,  applied  to  Craig,  to  know  his  opinion  of 
the  legal  pretensions  of  the  respective  claims,  separately 
derived  from  the  commonwealth.  And  for  this  compli- 
ment to  Craig's  judgment  and  candour,  Baker  now  asks 
the  land. 

Baker  being  apprised  of  the  adverse  claim,  Craig  was. 
under  no  moral  obligation  to   give  his  opinion.     But  if 
he  gave  an  answer,    it  was  a  voluntary  courtesy,  which 
could  not  uphold  an  assumpsit  («),    much  less  give  a    („)  Hob.iofii 
right  to  demand  a  release  of  the  legal  estate  in  question,  a  btran.  718, 
Men  are  bound  to  State  j$ir&  truly,  when  they  speak  of  ^P*  Nl*   p"; 
them;    and  are  bound,   in  many  instances,  to  disclose 
them,  Or  be  barred  of  a  right  growing  out  of  them:  but 
no  man  is  bound  by  an  admission  of  latv,  or  a  mistake 
of  the  law,  in  his  judgment  upon  his  own  right ;  much 
less   by  a  mistake  of  the  legality  of  his  adversary's 
claim. 

If  the  principle  was  once  admitted,  that  abetter  estate 
could  be  defeated,  released,  or  extinguished,  by  a  mistake 
of  opinion  •,  or  confession  of  law  ;  or  the  expressions  of 
an  intention  by  the  holder,  not  to  prosecute  the  right ; 
made  by  parol,  in  the  common  pursuits  of  lite  ;  we  might 
shortly  expect  a  description  of  bills  in  chancey,  before 
unknown;  and  which  might  be  styled,  emphatically* 
bills  to  perpetuate  "  The  mistakes  of  the  night,"  and  the 
perjury  of  witnesses. f 

This  court  is  of  opinion,  there  is  no  equity  in  the 
amended  bill ;  and  that  the  decree  of  the  circuit  court,  iri 

*  There  was  contradictory  fwearing  in  the  depositions  taken  in  the  caufe. 
f  S?e  the  comedy  "  She  (loops  to  conquer,  or  the  sniftakes  of  the  night." 

2  N 
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that  respect, is  not  amum;  but  that  there  is  error  ir  so 
the  said  decree  as  gir es  raEday  to  the  ad 
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T  r  tsee  Couki  —  It  appears  to   this 
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me  ii-K  ksc  show  the  iasproprietv  of  the   decision 

»  i  auli  iimi  *b  co_  -  £  decided 
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>uagiu-aE  5   iw  aside,    npcr.  jb    that    die  notk  e    to  th=     E  rt : 

air  ode  «nut  ^a}-  ©ftht  term,  dad  not  warrant  the  judgment  on  the 
v*nlaam.  stc&ad  day,  although  the  general  court  was  not 
juration,  »-«d>  constituted  by  a  finrwm   to  proceed  to  business,  on 

..."     '      ;       :  -.:.  ;.:,_  vsA    i.:         :■■.;..    :  oo:.  v  -.;-.;..   :r.t  c;.::.!'.^ 
Ketdor  arfC  and  order  of  the  general  court,  in  setting  ask!-. 

J?  ai^wMx"*^  first  judgment  ordered  to  stand  in  fell  force  and  vh> 

*<3adt  abet&ccowt.     But  the  clerk  of  dm  court,  ia  tiding  the  csru- 
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ficate  sent  to  the  general  court,  or  in  titling  the   suk  in  WCt.«i.»» 
the  record,  (ivhich%  is  quite  immaterial)  state  d  M   _     I-  ^ 

land  onlv.  and  not  his  securities.     This    certificate       s  The  :..-^:n. 
received  and  recorded  by  the  general  court,  as  a  part  of   *IilT3- 
the  record  in  the  motion  :  and  thereupon,  the  judgment  etfearft^*/-. 
first  entered,  (which  was  against  M'Clclland  and  seca-  mancem  ds« 
rities)   stood  afiirmed.      Aa    execution  issued   ;  upon  C3wr  ^x^- 
which,  this  writ  of  error  and  zupei  sedeas  was  sued  out-  j^.-I^bkJ 

The  mere    clerical  mistake  in  tiding  the   certificate, 
makes  the   ground  of  compisint  in  the   present   :a-;.  ?;*0*e.  <id«- 
"Whether  we  consider  the  whole  record  as    rem:  1/ 

the  appeal  taken  by  the  attorney-general,  or  only  ;  -  pnfccateawut 

cript  thereof  nrjnss&fc/iatothis  court,  and  then  seHtdsrwn^  °*' 
or  re-ceriipedto  the  general  court,  the  mist, 
can  have  no  weight.  It  was  die  judgment  of  record 
•which  was  affirmed,  and  not  the  clerk's  certificate  from 
this  court ;  that  was  only  evidence  of  the  affirmance,  and 
was  not  to  be  taken  per  *r ,  but  in  conjunction  with  the 
record,  or  transcript  thereof,  to  which  it  belongs.  And 
this  court  have  no  hesitation  in  saying,  that  the  titling  in 
the  record  here,  must  be  connected  an  i  taken  in  con- 
jee tion  with  the  original  file  of  the  record  lodged. 

Wherefore,  it  is  considered  by  the  court,  that  the 
judgment  aforesaid  be  amrmed  ;  that  the  defendant  mav 
proceed  to  have  the  benefit  thereof,  in  the  court  below, 
and  recover  of  the  plaintiff,  Daniel  McClelland,  who  a^ 
lone  prosecuted  this  writ  of  error,  ten  per  centum  dama- 
ges on  the  amount  thereof,  together  with  his  costs  in 
this  behalf  expended :  which  is  ordered  to  be  certified  to 
the  said  general  court. 

Allen,  for  the  plaintifif ;  5/u;r,  attorney-general,  for 
the  defendant. 


DOUGHERTY  a*.  GLENN,  .*..  .s  ,. 

The  Ofiviox  or  the  Court,  was,  in  substance,  to     _  , 
the  following  etiect  :  _  ^  tg|]UIKK 

If  a  covenant  were  to  do  any  one  particular  thin?.    I 
general  averment  that  it  had  not  been  done,  would  be 
sumcient,  without  particular  specification  ot  the  manner  \  ,- 
or  circumstances  of  the  failure.     Where  there  are  more 
covenants  than  one  in  a  deed,  it  is  sometimes  necessary  K     :"   7<-w'' 
that  diere  should  beaspecific  assignment  ol  such  breaches  wi^'tat^ 
^are  complained  of ;  but,  in  any  of  them,  nothing  more  muir»»  aw»- 
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Dougherty  need  be  alleged,  than  that  the  thing  agreed,  or  coyenant- 
Glenn.      ec^  to  'je  done,  nas  not  been  done. 

Dougherty  covenanted  to  furnish  Glenn  a  new  suit  of 
ther  plea  bsmg  cl0thes  of  his  own  choosing.     To  a   suit  brought  for  a 
a  ^enerai^ver-  breach  of  this  covenant,  Dougherty,  pleaded  that  Glenn 
dift  tor  dama.  never  did  choose  for  himself  a  new  suit  of  clothes,  as  by 
ges   for    the    tne  covenant  he  ought  to  have  done.     To  this  plea  there 
fkient    'S    "     was  a  demurrer,  and  judgment  for  Glenn.     This  court 
thinks  the   demurrer  was  very  properly  sustained ;  the 
plea  was  neither  good,  as  being  responsive  to  the  decla- 
ration, nor  does  it  sufficiently  aver  any  matter  of  avoid- 
ance.    It  makes   out  no   such  case,  as,  if  found  true, 
would  have  discharged  the  action. 

The  plaintiff  in  this  court,  has  not  shewn  that  he  was 
ready  to  do  all  which  by  his  covenant  he  was  bound  to 
do.  He  does  not  show  that  he  had  put  it  in  the  power 
of  the  defendant  to  choose  the  clothes,  by  being  ready  to 
pay  them  when  chosen. 

Issue  was  joined  on  one  plea,  and  a  demurrer  to  the 
second  plea  adjudged  good,  and  an  inquiry  of  damages 
awarded  as  to  it.  The  jury  gave  a  joint  and  general 
verdict  for  the  plaintiff,  in  damages. 

There  was  no  necessity  for  the  severance  of  the  dama- 
ges, on  the  inquiry  of  damages,  and  the  issue  joined  ; 
the  verdict,  in  either  case, 'must  have  been  in  damages. 
Both  were  submitted  at  the  same  time,  to  the  same  jury, 
and  there  could  be  no  injury  to  the  plaintiff  here  by  the 
general  verdict — —Judgment  affirmed. 

Clay,  for  the  plaintiff;  Alien,  for  the  defendant. 


j9?rUzitb.  RADCLIFF  vs.  SHIP. 

It  is  notne-       Opinion  0|  the  Court.— The    plaintiff  purchased 
ceflaryinailca.  150  acres  of  land,    and  received  a  deed  of  conveyance 

fes  in  eieclment  .    •    ■•_  c  1  r  ,         ,  . 

to  make  out  the  contaming  a  covenant  ol  general  warranty,  from  the  de- 
conneftEd  plat  fendaiit.  The  plaintiff '  alleged  that  this  covenant  had 
by  aftual  fur-  been  broken  ;  for  that  by  a  judgment  of  the  court  of 
v  It  is  there,  quarter  sessions  for  Mason  county,  Thomas  Marshall 
fore  no  objec-  and  others  had  recovered  the  said  land  of  him,  and  had 
Hon,  inmaking  sueci  out  a  wr[t  0f  habere  facias  possessionem  ;  to  prove 
cord  of  eviction  which,  on  the  trial  of  this  cause,  he  produced  and  offered 
as  evidence,  in  evidence  a  record  of  the  proceedings  in  the  suit,  which 
that  the  con-  was  determined  by  the  Mason  quarter  session  court. 
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This  record  the  court  refused  to  admit— First,  Be-     RAocLirr 
cause,  as  they  say,  die  survey  appears  to  have  been  laid         s*^ 
down  by  consent  of  the  parties,  and  not  from  actual  sur- 
vey.    Second,  Because  it  does  not  appear  that  the  de-  ne^'lon    was 

•     -  ,  ,  .'  .  ,  i         11  •         j         t«l.-     l     niade    cut     by 

fendant  therein  mentioned  was  legally  evicted.  Inird,  conleilt>  uniefs 
Because  the  record  is  not  certified  to  be  a  full  and  com-  it  be /hewn  that 
plete  copy.  an   aAual  fur- 

i  i  j  vc  v  w  i  s  need  ■ 

To  this  opinion  RadclifF  excepted  ;  and  the  incorrect-  (Jyin  thatcafe> 
ness  thereof,  is  all  in  this  cause,  that  this  court  is  requir-  No  better  e- 
ed  by  the  assignment  of  errors  to  decide.  vidence   ought 

a  i        r  j  r  a      tl)    be    required 

As  to  the  first  reason  assigned  ;  it  appears,  from  the  ot-  a  l  { \vic_ 
inspection  of  the  record,  that  the  survey  was  laid  down  tion,  than  the 
by  order  of  the  court ;  nor  is  any  reason  shewn  or  alleg-  judgment  oi  the 
ed  why  it  should  be  necessary  for  the  surveyor  to  have  *  a  record  of 
made  the  survey  on  the  ground.  Tnis  is  not  necessary  evidion  which 
in  all  cases  in  ejectment ;  and  it  not  being  shewn  or  al-  aPPears  t0  be  a 

,  ,         ,  J  .        ,  .  °  .  complete   tran  . 

leged  to  be  necessary  in  this,  we  cannot  presume  it  was  fcriprt>  is  d 
so  ;  and  from  an  inspection  of  the  plat  itself,  it  appears  evidence  on  an 
improbable  that  any  kind  of  question  could  have  arisen  aa'°n°r'  cove- 

i  ,  -    J  A  nant  on  a   war- 

to  have  required  it.  _  •  ranty>  wkhout 

To  the  second  reason  alleged,  it  may  justly  be  observ-  its  being  certlfi. 
ed,  that  no  better  evidence  ought  to  be  required  of  a  le-  «<^tobc  full  & 
gal  eviction,  than  the  judgment  of  a  court  itself.     Had  comp 
the  plaintiff  refused  to    yield  that  just  respect  and  due 
obedience  to  the  court,   which  every  good  and  well  dis- 
posed citizen  ought  to  render  ;  then  it  might  have  been 
necessary,  in  order  to  effectuate  the  justice  of  the  case, 
and  to  complete  the  right  of  the  plaintiff  in  the  eject- 
ment, to  have  executed  the  writ  of  habere  facias  posses- 
sionem.    But  surely  there  can  be  no  objection  to  his  ac- 
quiescing in  and  submitting  to  the  judgment;  and  there- 
by rendering  compulsion  unnecessary,  and  preventing 
the  further  accumulation  of  costs. 

To  the  third  reason,  it  may  be  answered,  that  the  re- 
record  exhibited,  substantially  corresponds  with  the 
plaintiff's  allegation  ;  appears  to  be  the  record  of  the  case 
alluded  to  ;  and  is  sufficiently  full,  as  far  as  it  appears  to 
be  necessary ;  and  if  any  substantial  defect  existed,  it 
should  have  been  shewn.* 

The  court  seeing  no  other  objections  to  the  record, 
and  adjudging  those  insufficient,  are  of  opinion,  that  the 
inferior  court  erred  in  refusing  to  admit  it  as  evidence. 

*  The  record  produced,  appeared  to  be  a  complete  tranfeript  ;  but  was  not 
certified  fo  to  be.  The  only  authentication  it  contained^  was  as  follows  • 
*'«  A  copy,  telle,  Thos.  Mariiwll,  jur.  C.  M.  C." 


294  SPRING  TERM,  1808. 

Radcliff         Judgment  reversed  ;  cause  remanded,  and  direction 
Shit  given  to  admit  the  record  as  evidence. 

Tulbot,  Clay,  and  Blair,  for  the  plaintiff ;  Allen,  for 
the  defendant. 


j^llzofb.  QUIRY  vs.  PRATHER'S  adm'x.  &c. 

.  THIS  cause  was  argued  by  Allen,  for   the  plaintiff. 

gainft  a  (herii?  The  Court  delivered  the  following  opinion  : — At  the 
for  failing  to  August  term,  in  the  year  1805,  of  the*  Jefferson  circuit 
pay  money  col-  M        pratrher,  administratrix  of  Richard  Prather, 

letted,  muft  be    ■    ■  ,•  ■   »      i      J  "   ,  .  ,  .  .  .         -J 

made  at  the  deceased,  made  a  motion,  (upon  previous  notice  given) 
court  next  fuc-  and  obtained  judgment  against  Charles  Quiry,  late  she- 
ceedln/'here"  riff  of  said  county,  for  the  sum    of  seventy-six  dollars, 

tarn  of  the  exe-       ...  1  r 

cution.  with  interest  thereon,  at  the  rate  or    15  per  centum  per 

it  a  motion  annum,  from  the  12th  December  1803,  until  paid  ;  the 

is  not  ma  e  at  amount  wnicn  said  Quiry's  deputy  had  collected  on  an 

the    next  fuc-  .  .  Jr-i  l         •  i  •      r\ 

ceeding    term,  execution  issued  irom  said    court,  bearing  date  in  Uc- 
the  remedy  by  tob^r  1803,  returnable  in  December  following. 
sm°tl°theS  a°rt '      ^ne  act  07)  g'ves  tne  summary  remedy  in  such  cases, 
muft  bring  fuit.  "  upon  a  motion  made  to  the  next  succeeding  court  from 
(a)  Acts  of  whence  such  w;it  shall   issue."     This  motion  was    not 
r75    7'  Pj^'  made  at  the  court  next  succeeding  that  from  whence  the 
272,273—  afta  writ  of  execution  issued  ;  but    after  many   intervening 
of  1801,  ch.  /f,  terms  ;  and  was  therefore  not  warranted  by  the  statute 
$  J>  P«  H'       made  and  provided  in  cases  of  sheriffs'   failing  to  pay 
monies  collected  upon  executions.     The  remedy  by  mo- 
tion, is  but  cumulative  ;  and  if  demanded  in  due  time, 
subjects  the  sheriff  to  the  high  rate  of  interest  ;  but    if 
not  demanded  at  the  succeeding  court,   the    plaintiff   is 
left  to  pursue  his  appropriate  common  law  remedy,  and 
$ias  waived  his  right  to  the  additional  rate   of  interest.** 
Judgment  reversed. 
JP  Kinley,  for  the  defendants 

*  Sanders  "vs.  Joknfon,  fpring  term  1809,  S,  P. 


j^rMyaU  HUBBLE  vs.  MULL ANPHY. 

When  a  bond        TliK  OPINION  OF  THE  COURT. The  bond   On  which\ 

has  no  date,  an  this  action  was  brought,  is  pavable  on   a  particular  day 
Tlf™  t0el}T  expressed,  but  bears  no  date.  '  The  declaration  does  not 

the  day  of  dell-         r         ■        »  . 

very  cannot  be  aver  the  time  or  the  execution,  or   the    delivery   oi  the 
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bond  ;  but  says,  "  For  that  the  defendant,  on  the day      Hubble 

of ,  at  the  county  and  circuit  aforesaid,  by  his  MUL™'KpHy, 

certain  writing  obligatory,  sealed  with  the  seal  ol  the 
said  Edwards,  and  here  now  shewn  to  the  court,  whose  taken  advan- 
date  is  the  same  aforesaid."  This,  at  first,  appeared  to  c*^°  j"  ln^ 
be  a  mere  omission  in  the  declaration,  which  might  be  properiy  quef. 
helped  by  reference  to  the  bond,  and  thus  cured  by  the  tloned  «>  the 
statute  of  jeofails  of  1796  :*  but  as  the  bond  bears  no  wiiere  thae 
date,  the  statute  does  not  apply  ;  the  expressions  "  or  is  iffuaUe,  ic 
for  mistake  of  the  dau,  month,  or  year,  in  the  declaration  °u6h!  c*  be  al- 

,.  ,  .       •* ,     .  ■    t  .     •  r     ,  leged  certainly, 

or  pleading,  the  time  being  right  m  any  part  of  the  re-  an6d  is  materia,; 

cord  or  proceedings."  if  a  bond  be 

But  the  same  statute  requires,  that  no  judgment,  after  »h,sned  b7  s« 

r     ,  ,  7  i     r  J  •      •  for  I.    and    the 

inquiry  of  damages,  be  reversed,  tor  any  omission  or  declaration  ai- 
fault,  which  would  not  have  been  a  good  cause  to  stay  leged  it  to  be 
or  reverse  the  iudement,    if  there  had  been   a  verdict.  tlle  *ffign»ne6t 

tl.  j-<mJnis,  i    '      \+-  ■     •         of  I,  the  autho. 

Ihe  act  oi  1799,1  does  not  extend  to  this  case;  being  riryofs.ihouid 
by  default,  [and  a  writ  of  inquiry  executed,]  and  not  by  bequeftionedin 
verdict.  So  that  it  remains  to  be  inquired,  whether  the  the  """below 
omission  to  aver  the  date  of  the  bond,  would  be  good  lt  cannot  'be 
cause  for  reversal  after  verdict.     In  Plow.  24 — Str.  21  done   in   this 


court; 


— Cole  vs.  Haxvkins,  806 — -Matthews  vs.  Spier,  and 
Shepherds  Touchstone  55,  it  may  be  seen  that  a  distinc-  ration  on  a  wril 
tion  is  taken  between  the  averment  of  a  day  in  parol  a-  ting  aflignable 
creements,  trespass,  &c.  and  where  the  matter  is  bv  wri-  ty  ^w  ^ew  a 

7-  r!  .     7    '    '  li  ■""  •  ,  '  ,    breach  of  con- 

ting  ;  that  in  the  one  case,  the  time  is,  in  the  general,  trail  before  the 
only  matter  of  form,  not  of  substance  ;  that  in  those  ca-  afllgnment,  ic 
ses,  a  variance  from  the  true  time,  is  immaterial ;  in  the  1S  unnece^ry 
others,  a  variance  is  material ;  and  that  in  pleading  deeds,  performance  to 
a  time  should  be  alleged,  for  the  making  thereof;  and  theaffignor. 
where  the  deed  bears  no  date,  the  day  of  delivery  should  .  J')e  .ail  of 
be  set  forth.  This  case  cannot  be  said  to  be  a  variance  :  does  not  expend' 
if  it  was,  the  act  oi  jeofails  would  expressly  cure.  It  is  tojud^ments  by 
an  omission  to  fill  up,  by  averment,  the  blank  in  the  bond.  deti,"lc*  ._ 
Now,  how  this  should  be  taken  advantage  of,  is  thetocau  tne  de- 
question.  With  respect  to  days,  or  time,  this  farther  fendant  or  bail 
guide  is  to  be  had,  from  the  authorities  before    cited —  °n  e?tenns  a 

i  i  i  •      ■  />•  i  i  ii  i  nnal  judgment, 

that  where  the  time  is  issuable,  it  ought  to  be  alleged  after  a  jud„_ 
,certainly  ;  and  is  material.  An  issue  upon  the  date  of  ment  by  default 
a  bond,  would  be  immaterial  ;  and   the  court,    after  anat  the  rules,  is 

cc  ■     j  u  ■  n-  p  i  hut  a  nutt«r  ot 

office  judgment,  would  not  receive  an  offer  oi  such  an  {otm% 
issue  :  it  would  certainly  be  a  plea  in   abatement  only  of 

*  Arts  of  1796-7,  p.   24,   §    2?,  1  Bravi-  229. 
f  Acts  «f  1799,  cb-  28,   §  7,p.  58: 
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HcBBtt  the  declaration,  which  might  he  amended  ;  not  a  pica 
.Mi'LiANfHr,  *n  ^r  °*  tRe  r'feh*  of  action  on  the  bund  :  and  being  so; 
the  latter  clause  of  the  statute  before  recited,  extends  to 
it.  An  issue  made  up  on  non  est  factum,  payment,  or 
oilier  plea  in  bar,  would  certainly  have  cured  the  omis- 
sion in  the  declaration.  There  can  be  no  verdict  without 
issue.  An  immaterial  issue,  is  as  no  issue  ;  and  the  sta- 
tute before  recited,  takes  the  distinction  between  judg- 
ment upowverdict,  xvr'it  of  inquiry  of  damages,  confes- 
sion, and  non  sum  informatics,  and  then  gives  an  inquiry 
of  damages  the  same  efficacy  in  curing  faults  and  omis- 
sions. 

This  point  being  settled,  there  is  no  difficulty  in  the 
other  assignments  of  error.  The  declaration  states  that 
Instone  assigned  the  bond.  The  bond,  as  indorsed, 
appears  to  be  an  assignment  by  Short,  for  Instone  and 
himself.  As  the  bond  was  given  to  Instone  onlv,  it  was 
sufficient  in  the  declaration,  to  derive  claim  from  him  ; 
and  it  is  not  permissible,  in  this  court,  to  question,  for 
the  first  time,  the  authority  of  Short.  What  Instone  did 
by  another,  he  did  by  himself  is  the  language  of  the  law 
applied  to  this  individual  case.  The  averment,  then; 
that  Instone  assigned,  would  have  been  supported  by  the 
proof  thai  b  -  did  it  by  Short,  his  agent.  This  assign- 
ment of  error  can  only  be  in  nature  of  an  assignment  of 
error  in  fact,  not  of  lav.- ;  and  therefore  not  to  be  regarded; 

The  third  assignment  is  founded  on   a  misapprehen- 
•  <*    <>»"  **»  sion,    and   Avant  of  attention  to  the  declaration.     It    is 

jams,  ante  55.  '  , 

averred  thereby,  that  an  action  had  accrued  to  Instone, 
by  non-payment  of  the  smaller  sum,  to  have  the  sum  of 
S  840  ;  that  the  whole  being  due  and  unpaid,  the  bond 
was  assigned  to  Marshall,  of  which,  notice  to  the  obligor 
is  alleged  ;  and  that  the  whole  being  due  and  unpaid,  the 
bond  was  assigned  to  Mullanphy,  of  which,  the  obligor 
also  had  notice  ;  that  an  action  accrued  thereby  to  Mul- 
lanphv,  to  have  the  §  840  ;  and  the  breach  in  non-pay- 
ment to  him,  is  well  assigned. 

The  omission  to  call  the  defendant,  or  bail,  if  required 
See  G<zflo,£fc.  at  au   aftfcr  judgment  by  default,  for  want  of  appearance* 

«M.    Hart,    foil  .'  J      P  ij-ii  •      •         .        ,     'rv      ,u 

fc9_  r     was  but  mere  torm  ;  and  the  omission  to  state  it  in  the 

record,  is  nothing  more. Judgment  affirmed. 

This    cause  was  argued  by  Talbot,  for  the  plaintiff ; 
and  Marshall,  for  the  defendant* 
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GANG,  &c.  vs.  HART.  *%  y& 

The  Chief  Justice,  delivered  the  following  opinion       biftrefs  for 
bf  the  court: — Hart,  upon  motion,  on  ten  days  previous  ren'»  cannot  be 

•        .  .  .  ,  ir  1       1     •      1  •        1        made  on  the  day 

notice,  and   without  any  defence,  had  judgment  in  the  the    rent    be- 
Franklin  circuit  court,  upon  a  replevin  bond,  entered  in-  comes  aue. 
to  bv  Gano,  with  his  securitv,  for  the    payment  of  rent,  ,  Bat  on  lbat 

.,•-,;  •  '  .  l     -  '  day  anauthoruy 

due  from  him,  as  tenant  in  possession.  g-,ven  t0  mate 

The    first   assignment  of  error  suggests,  "  That  the  diftrefei   gene- 
warrant  of  distress  is  illegal  :  being  issued  on  the  day  rallJ'  ,s  ^  ' 

1  j  1  i_  -i  ;         An  amhori- 

on  which  the  rent  became  due  ;  and  because  it  does  not  ty  by  parol  to 
constitute  a  special  bailiff,  or  go  to  the  officer  to  execute,  make  diftreisis 
It  is  true,  that  distress  cannot  be  made  on  the  day  on  §0?rd; 

.,.,,,  !  j  ,  ,      ■>    .  I  he  warrant 

which  the  rent  becomes  due,  because  the  tenant  has  the  ofdiftrefsmakes 
whole  day  to  pay  it  in  ;  but  it  does  not  therefore  follow  j  no  ParC  ot  the 
that  a  command  or  authority,  given  on  that  day,  to   a  record    of  the 

.     .,.„  L,  !•  ,v  proceedings. 

bailiff  or  officer,  to  make  distress  generally,  would  make  ir  is  not  ne- 
void a  distress  on  the  day  succeeding,  or  afterwards.  A  ceflafy  to  call  a 
warrant  of  distress  may  be   useful  to  the  officer,  as  evi-  defendanC    be- 

j  ri_-  i_       •  •  1  1     11  1  1  •  tore    Judgment 

dence  ot  his  authority,  in  case  he  shall  be  sued  in  an  ac-  is  entered  a- 
tion  of  replevin  or  trespass,  whereby  to  make  out  his  S»inft  him.- 
justification;  but  if  made  out  by  parol,  would  equahy  cou^theofcltr^,e 
justify.  The  warrant  constitutes  no  part  of  the  bond,  on  county  inwhich 
which  judgment  was  rendered  ;  and,  of  itself,  properly  thedemiied  pre. 
makes  no  part  of  the  record.*     Whether  the  officer  had  m^llie>  *£ 

,        .         r  ...  ....  which  the  offi- 

authonty  or  not,  to  distrain,  comes  too  late  to  be  inquired  cer  taking  the 
into  here.  If  an  illegal  and  tortuous  distress  had  been  bon.d  mrjre  e'- 
made,  the  tenant  had  his  appropriate  remedy  :  but  after  fecia!1y    be; 

i  i  j  i-  rr.     K,  1  ,     .      ,         longs,    has  ju- 

bond  executed  tor  payment  in  three  months,  and  judg-  riidiaion^oen- 
ment  had  upon  motion,  without  objection  ;this  court  can-  ter  judgment  oa 
not  now  go  beyond  the  bond  itself,  to   inquire  into  the  fuc^  ^"^    . 

transaction.  Ven  to  fave  pro- 

The  replevy  bond  recites  the  authority  as  being  gi-  Perty  ,rom  d'f- 
ven  to  Paschal  Hickman,  as  sheriff  of  Franklin  county^  j^'Slf'  % 
to  make  distress  of  the  goods  of  Gano,  in  the  house  he  given  to  releafe 
dwelt  in,  or  on  the  premises  in  his  possession,  for  36/.   7s,  ic  after  "iftrefs* 
rent  due   on  the    16th  January  1805;  and  also,  recites 
the  warrant  as  being  made  on  the  same  day  ;  but  the  re- 
plevy bond  does    not    state  the  distress   to   have  been 
made  on  that  day.     If  implication  were  to  be  indulged, 
it  must,  from  the  date  of  the  warrant  of  distress,  and 
time  of  replevying,  be  presumed,   that  it  was  not  made 
on  the  day  the  rent  became  due. 

*  7unjl*ll-vi«  M'CkSland,  fpring  term  1806,  S.  P. 

2  O 


*-. 
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Gano,  &c.         y^g  seconc}  assignment  supposes  it  was  erroneous  to 

Hart.        enter  judgment  without  calling  the  defendants.*     They 

had  notice  of  the  day  on  which  the  motion  was  intended, 

See  Hubble  vs.  anci  should  have  made  defence,  if  any  they  had,  when 

z„.%    *  J         the  subject  was  before  tne  court.      I  he   court  was  not 

bound  to  wait  upon  the  negligence  of  the  parties  ;  and 

we  cannot  presume  that  business  was  transacted  secretly 

in  a  court  of  justice. 

The  third  assignment  asserts,  that  the  court  had  not 
jurisdiction.  The  replevin  bond  recites,  that  John 
Hart  was  landlord  to  the  above  bound  I.  E.  Gano,  in  the 
town  of  Frankfort,  and  county  of  Franklin ;  and  also, 
that  he  dwelt  on  the  premises  ;  and  recites  also,  the  au- 
thority as  given  to  P.  Hickman,  as  sheriff  of  Franklin  : 
so  that  the  bond  has  been  returned  to  a  court  of  compe- 
tent jurisdiction,  within  the  county  in  which  the  demis- 
ed premises  are  fairly  presumed  to  lie,  (from  the  reci- 
tals in  the  bond)  as  well  as  to  the  court  whose  process 
"the  officer  taking  the  bond  was  more  especially  bound  to 
execute  ;  either  of  which,  would  give  jurisdiction  to  a 
court  in  such  cases.  In  Furguson,  &C.  vs.  Moore,  2 
Wash.  54,  such  was  the  construction  given  by  the  court 
of  appeals  of  Virginia,  to  the  statute  which  regulates 
the  proceedings  in  this  case.  If,  however,  the  facts 
were  otherwise  than  as  before  implied,  they  should  have 
been  made  out  in  evidence,  upon  objections  to  the  juris- 
diction in  the  circuit  court.  It  is  now  too  late  to  take 
exceptions  to  the  jurisdiction,  not  arising  from  the  face 
of  the  proceedings.  The  manner  prescribed  for  obtain- 
ing judgment  on  such  bonds,  by  the  statute  of  Virginia, 
is  the  same  as  upon  replevin  bonds,  taken  by  virtue  of 
writs  oi  fieri  facias ;  which  then  was  by  motion,  on  ten 
days  notice  ;  and  being  so  engrafted  on  the  original  act, 
now  in  force  in  this  state,  must  be. considered  as  part  of 
that  act,  and  in  force  also. 

The  fourth  assignment,  charges  a  defect  in  the  reple- 
vin bond,  "  Inasmuch  as  it  does  not  express  that  it  was 
taken  for  goods,  or  other  estate  distrained  for  rent,  and 
restored  to  the  debtor  or  said  obligor." 

The  bond  does  hot  say,  that  distress  had  actually  been 
made  ;  but  after  reciting  the  issuing  of  the   warrant  or 

*  In  the  cafes  of  Johnjon  vs.  Brown,  fpring  term  1800,  and  Cart.eal  vs. 
Grant,  &c.  fpring  term  1805  5  it  was  held,  that  if,  after  a  jury  was  sworn  in  a 
caule,  anonl'uit  was  entered,  it  was  indifpenfable  that  the  record  ftiould  ihew 
that  the  plainti'f  was  calltd,  and  made  default. 
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authority  to  distrain  ;  the  amount  of  rents  ;  when  due,    Gano,  &c, 
&x.  saith,  "  The  aforesaid  I.  E.  Gano  availeth  himself       hart 
of  the  right  he  has  to  replevin,  which  was  granted  him, 
by  entering  into  this  bond,  with  the  above  bound  Green- 
up, his  security  ;  and  all  proceedings  in  the  warrant  of 
distress  stayed.   Now,"  &c, 

This  expresses  clearly,  the  consideration  and  cause  of 
taking  the  bond  :  and  there  is  no  distinction  in  reason, 
between  a  replevin,  permitted,  to  save  the  property  from 
distress,  and  to  release  it  from  distress.  No  right  has 
been  withheld  from  the  tenapt,  but  he  has  experienced. 
the  easement  intended  by  the  statute,  to  its  fullest  ex- 
tent.  Judgment  affirmed. 

Allen  and  Littell,  for  the  plaintiffs  ;  Talbot  and  Hardin, 
for  the  defendant. 


CRAIG  vs.  MORTON 


ON  the    26th  day  of  March  1801,   Craig  gave  his     A  bond  for 
bond  to  Morton,  for  800/.  conditioned  for  the  payment  ratl0I^   t°'  l 
of  400/.  on  the  first  day  of  November  ensuing  ;  indor-  400/.  on  a  par- 
sed that  the  bond  might  be  discharged  by  the  payment  ticuiarday,  and 
of  150/.  in  cash,  in  June  next  ensuing,  and  1 751.  in  trade,  jjjj  Tc  lb  adif_ 
delivered  by  the  first  of   November.     Craig,   in  1803,  charged  by  3*5/ 
confessed  judgment  on  the   bond  for    a  balance  of  66/.  atanearlierday, 
12s.  5d.     He  filed  his  bill  in  the   Mason  circuit  court,  '^400°  if  pay 
to  get  relieved  from  that  judgment.     He   alleged    that  ment  is  not 
die  bond  was  given  for  the  purchase  of  land  of  the  de-  made . as  ftlPu- 
fendant,  at  325/.  payable    according   to  the  indorsement  forfJjLnt/* 
pf  the  bond  :  that  Morton,  fearful   the  payments  would      See  1  Vem. 
not  be  punctually  made,  "  demanded  a  bond  for  400/.  ;5'  2IO>  268»  4S6 
that  the  75l.  was  a  penalty,  and  that  he  had  paid  more  Teo— Barnard* 
than  the  sum  of  325/.  ;  but  did  not  shew  any  part  to  have  481—3    Atk. 
been  paid   in  the    time  stipulated  in   the   indorsement,  520- 
He  also  alleged  that  the  confession  of  judgment  was  ex- 
torted from  him,  by  his  being  held  to  bail  "  in  the  enor- 
mous sum  of  500/."  and  his  particular  situation   at  the 
time  ;  and    to  get   relieved,  he  confessed  judgment  for 
what  Morton  said  was  due,     On   this  bill,  he  procured 
an  injunction. 

The  answer  denied  the  contract,  as  stated  by  Craig  ; 
alleged  that  by  the  contract,  he  was  to  receive  the  pay- 
snewt  stipulated  in  the  condition  of  the  bond.     That  his 
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Craig  demands  for  money  were  such,  as  induced  him  to  make 
Morton.  tne  °^er  °*  ta^mS tne  1£SS  sum,  at  the  earlier  day.  That 
the  offer  was  voluntary,  and  indorsed  at  Craig's  request, 
but  made  no  part  of  the  original  agreement.  The  an- 
swer denied  that  the  confession  of  judgment  was  pro- 
cured by  the  means  stated,  and  went  into  a  detail  to  shew 
that  it  was  fair.  Depositions  were  taken  ;  and,  on  mo- 
tion, the  injunction  was  dissolved  :  and  on  the  final  hear- 
ing, the  bill  was  dismissed. 

Craig  prosecuted  a  writ  of  error  ;  and  the  cause  was 
argued  by  Allen,  for  the  plaintiff  in  error. 
M<sy  yd,  The  Opinion  of  the  Court,  after  taking  a  view  of 

the  bill,  answer,  and  depositions,  by  which,  amongst 
other  things,  it  appeared,  in  substance,  that  Craig  agreed 
to  pay  400/.  as  stated  in  the  condition  of  the  bond  ;  and 
that  Morton  agreed,  if  the  payments  were  made  in  the 
time  and  manner  stated  in  the  indorsement,  he  would 
take  it  in  full  of  the  bond  ;  and  that  the  indorsement 
was  on  the  bond  at  the  time  of  its  execution,  proceeded  : 
Upon  this  summary  of  evidence,  the  case,  stands,  at 
best,  as  favorable  for  Morton  as  it  did  on  the  bond  and 
indorsement,  unaided  by  the  confession  of  judgment. 

If  equity  will  give  no  other  construction  to  the  instru- 
ment, than  the  parties  themselves  have  given  to  it  at  law, 
it  is  unnecessary  to  stir  other  questions,  or  to  say  any 
thing  as  to  the  manner  in  which  the  complainant  has  at- 
tempted to  avoid  his  confession  of  judgment. 
^  The  question  presented  by  the  bond  and  indorsement, 

ieS,4s6  -Pre',  (against  which  there  is  no  charge  or  suspicion  of  any  at- 
Chai .  160—2  tempt  to  evade,  by  shift,  any  statutary  provisions  re- 
Powei!  on  con-  Speci:ino.  loans  of  monev)  is  a  limited  one  ;  to  which  we 
must  answer,  either  as  common  lawyers,  or  chancellors, 
that  the  effect  given  to  the  instrument  in  the  judgment 
at  lav/,  is  the  proper  one.  In  the  cases  of  mortgages 
bearing  an  interest  of  four  and  a  half  per  cent,  with  clause 
of  reduction  to  four,  in  case  of  prompt  payment ;  if 
prompt  payment  is  not  made,  equity  will  not  relieve  a- 
gainst  the  half  per  cent.  In  the  case  of  Nicholas  vs. 
Maynard,  3.  Atk.  520,  that  great  chancellor,  Hardwicke, 
in  speaking  of  such  mortgages,,  §ays,  if  the  mortgagor 
fails  of  making  payment  at  the  appointed  time,  he  can-) 
not  be  relieved  u  any  more  than  many  other  compositions 
between  the  parties  ;"  because  the  abate  was  for  prompt 
payment,  and  the  terms  of  the  agreement  not  being  com\ 
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Craig 

•vs. 


plied  with,  the  mortgagee  is  entitled  to  interest  at  four 
and  a  half  per  cent.'    In  this  case,  the  abatement  was  to      hiM±0K 
have  been  allowed,  not  only  for  protnpt,  but  for  previous 
payment  also. 

If  Craig  had  been  pleased  to  perform  the  condition 
precedent,  he  would  have  been  entitled  to  the  abate- 
ment ;  he  did  not  bind  himself  to  do  it,  and  Morton  had 
no  right  to  demand  it.  Craig  having  had  the  full  mea- 
sure of  delay  given  by  contract,  cannot  have  relief  against 
his  own  laches.  The  bill  seems,  indeed,  predicated  up- 
on the  expectation  that  the  bond  itself  would  be  consi- 
dered, as  to  the  differences  between  the  face  and  the  in- 
dorsement, merely  nomine  poena  ;  or  that  he  could 
prove  it  so  by  parol.  If  the  face  of  the  bond  had  been 
for  325/.  and  the  indorsement  had  stipulated  an  increase 
for  default  of  payment,  then  indeed  such  a  construction 
would  have  been  right ;  and,  upon  a  proper  case  made 
eut,  would  be  relievable  in  equity- 

Decree  affirmed. 


BELL  vs.  ROWLAND'S  adm'rs.  %  yd. 

THIS  was  a  writ  of  error  from  the  Woodford  circuit  To  take  a 
court.  It  was  argued  by  Alien,  for  the  plaintiff ;  and  ft^^f  [imP 
by  Talbot  and  Clay,  for  the  defendants.  tations,  anex- 

The  Chief  Justice,  delivered  the  following  opinion  P,e(s  acknow- 
of  the  court : — The  questions  to  be  decided  in  this  court,  ^b^wa'deta 
are,  first,  whether  the  evidence  on  the  part  of  Bell,  the  due  at  that 
plaintiff  in  the  circuit  court,  was  sufficient  to  take  the  tlme>  or  an  ex- 
case  out  of  the  statute  of  limitations,  or  not.  2d,  Whe-  P^e  s  Prdm''e  "> 
,        ,  ,  ,  .  ii-  Pa>  K> mult  be 

ther  the  court  ought  not  to  have  instructed   the  jury  as  proven  to  have 

to. the  law  of  the  case,  and  then  have  left  it  with  them  been.  maaf 
to  determine,  whether  an  acknowledgment  of  the  debt,  p,."^"^^  tj,me 
or  a  promise  to  pay  it,  had  been  proved  to  have  been  the  ftatute. 
made  within  the  five  years.  And,  3d,  Whether  the  plea  1°  fuch  M(es 
of  non-assumpsit,  and  the  issue  thereupon,  is  too  imper-  either°Ynft™& 
feet  to  be  sustained,  after  verdict ;  especially,  after  a  the  jury  as  to 
general  finding  for  the  defendants,  both  on  that  plea,  and  the  law>  and 
the  plea  of  the  statute  of  limitations.  determine"1  the 

Upon  the  first  point,  we  have  had  occasion  to  review  ha  ;  or  the 
and  consider  the  English  decisions  on  the  construction  fourt  may,tak- 
of  their   statute  of  limitations  ;  in  hopes,  that  as  their  "if .**  *h^f 

'  i       '  evidence  on  the 

ftatute  was  similar  to  ours,  we  might  derive  from  those  part  of  the 
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Bell        decisions,  satisfactory  light.     But  it  seems  to   us  that 

-Rowland's      many  of  those  decisions  have  gone  unwarrantable  lengths 

adm'rs,  in  evading  the  statute  ;  and  that  some  of  them  have,  in- 

.  deed,  amounted  to  a  total  disregard  of  its   provisions. 

Ld'nttbeaS  fafts  ^n  some  cases  (a),' it  is  said  that  the  slightest  aclcnow- 
fwom  toby  the  ledgment  will  be  sufficient.  And  in  one  case,  where  the 
witnefiw  as  fuf-  defendant  said  to  the  plaintiff",  "  I  am  willing  to  settle 
ed'^feiiftthe  Wlt^  3r°u'  ^ut  ^  owe  you  nothing,"  it  was  adjudged  such 
jury  as  to  the  an  acknowledgment  of  the  debt,  as  would  take  it  out  of 
law  arifing  up-  tfoe  statute.     A  plain  man,  whose  understanding  had  not 

An  iffue  in-  Deen  perverted  by  legal  refinements  and  subtleties,  so 
formally  made  far  from  considering  these  expressions  as  an  acknow- 
up,  is  good  af-  [edgment  of  the  debt,  or  a  promise  to  pay  it,  would  have 

Many  of  the  considered  them  as  a  positive  denial  of  the  existence   or 
Englifh  deciii-  justice  of  the  claim, 
ons  have  gone       These  decisions  of  the  English  courts,  being  only  their 

iin  wiirrsntQulc 

lengths   to   e-  construction  of  their  own  statute,  we  are  free  to  declare, 

vade  theftatute  we  do  not  consider  them  as  obligatory  upon  us,  in  giv- 

of  limitations.    -m„  a  construction  to  our  statute,  although  similar  in  its 

(a)    Cowp;  -    °    .   .  ,     .  ,    .  '  r  11 

<48— Efp.  Ni.  provisions  to  theirs  ;  and  that  so  iar  as  they   have  gone 

Pri.  151.  upon  nice  refinements,  for  the  purpose  of  evading  the 

statute,  they  must  be  disregarded. 

The  statute  of  limitations,  although  frequently  con- 
temned, is  a  wise  and  beneficial  law.  It  was  made  to 
prevent  raising  up  stale  demands,  after  the  true  state  of 
the  transaction  maybe  forgotten,  through  length  of  time  ; 
to  prevent  the  injury  that  would  very  frequently  arise 
from  the  death  or  removal  of  witnesses  ;  and  it  tends  to 
the  speedy  adjustment  of  disputes,  and  the  suppression 
of  perjury.  No  case,  therefore,  to  which  the  statue  had 
once  attached,  should  be  taken  out  of  its  operation,  un- 
less it  is  clearly  out  of  the  mischiefs  intended  to  be 
guarded  against  by  the  statute  ;  and  unless  it  can  be 
brought  within  some  general  rule,  intelligible  to  the 
community,  so  as  to  avoid  the  uncertainty  so  frequently 
the  reproach  of  the  law.  If  "  the  slightest  acknowledg- 
ment;" if  strained  constructive  acknowledgments,  and 
promises,  are  held  sufficient,  it  must  multiply  litigation  ; 
produce  endless  uncertainty  ;  and,  it  is  to  be  feared,  a 
fruitful  crop  of  perjury.  Slight  circumstances,  and  a 
man's  loose  expressions,  would  frequently  be  construed 
into  "  slight  acknowledgments  of  the  debt,"  when  he, 
himself,  neither  intended  to  make,  or  undertood  himself 
as  making,  any  acknowledgment  at  alh      Instances  of  this. 
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kind,  it  is  apprehended,  are  frequent  in  the  books  ;  but         BELi 
the  example  is  too  dangerous  to  be  countenanced.  Rowland's 

Upon  the  whole,  we  are  of  opinion  that  the  only  safe  adm're. 
rule  that  can  be  adopted,  capable  of  any  reasonable  de- 
gree of  certainty,  is,  that  in  order  to  take  the  case  out 
pf  the  statute  of  limitations,  an  express  acknowledgment 
of  the  debt,  as  a  debt  due  at  that  time,  (coupled  with  the 
original  consideration)  or  an  express  promise  to  pay  it, 
must  be  proven  to  have  been  made,  within  the  time  pre- 
scribed by  the  statute.  And  we  are  of  opinion  that  the 
acknowledgments  of  David  Rowland,  deceased,  proved 
upon  the  trial,  as  stated  in  the  bill  of  exceptions,  were 
not  such  express  acknowledgments,  or  promise,  as  could, 
by  law,  take  the  case  out  of  the  operation  of  the  statute. 

The  utmost  extent  of  his  acknowledgment  was,  "  That 
he  had  once  owed  the  plaintiff,  but  he  supposed  his  bro- 
ther had  paid  it  in  Virginia  (the  place  where  the  origi- 
nal transaction  took  place,  in  the  year  17S5)  ;  and  if  his 
brother  had  not  paid  it,  he  owed  it  yet."  This  was  far 
from  an  acknowledgment  of  a  debt  due,  or  subsisting  at 
that  time,  when  he  insisted  the  debt  had  been  paid  by  his 
brother 

But  it  has  been  contended,  that  if  his  brother  had  in 
fact  paid  it,  he  could  and  ought  to  have  proved  the  pay- 
ment. As  well  might  it  be  contended,  that  if  he  had 
paid  the  debt  himself,  he  could  and  ought  to  prove  it. 
In  either  case,  it  would  be  requiring  of  him,  what  the 
statute  clearly  intends  shall  not  be  required ;  that  he 
shall  make  proof  of  the  payment.  The  statute  goes  up- 
on the  presumption,  that  payment  has  been  made  ;  and 
that  after  the  lapse  of  time,  proof  cannot  be  reasonably 
required. 

To  have  bound  him,  he  ought  either  to  have  made  a 
promise  to  pay,  (which  is  not  here  pretended)  or  such 
an  acknowledgment  of  the  debt,  from  which  the  law 
could  imply  a  promise.  Now  the  law  implies  a  pro- 
mise, where  the  party  ought  to  promise  ;  but  can  we  say 
he  ought  to  have  promised,  under  the  circumstances  of 
the  present  case,  the  payment  of  a  debt  which  he  suppo- 
sed had  been  already  paid  ?     We  think  we  cannot. 

Upon  the  second  point,  we  are  of  opinion,  the  court 
might  either  have  instructed  the  jury  as  to  the  law  of  the 
case,  and  have  left  them  to  have  determined,  afterwards, 
the  facts ;  or  in  other  words,  whether  such  an  aeknow- 
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Bell  ledgment  or  promise  had  been  made,  as  was  proved  by 
Rowland's  tne  witnesses  on  the  part  of  die  plaintiff;  or  the  court 
*dm'rs.  might,  taking-  the   whole  of  the   evidence  on  the  part  of 

the  plaintiff  as  true,  and  the  facts  sworn  to  by  the  wit- 
nesses, as  sufficiently  proved,  instruct  the  jury  as  to  the 
law  arising  upon  those  facts.  The  latter  course  was 
pursued  by  the  court  in  this  case  ;  and  so  far  as  we  cart 
discover,  such  was  the  general  practice  in  the  English 
courts,  prior  to  the  revolution  ;  and  such  has  pretty  ge- 
nerally been  the  practice,  both  in  Virginia  and  this  coun- 
try. 

We  have  seen  but  one  case  where  this  practice  has 
been  condemned  in  the  British  courts.  It  is  the  case  of 
Lloyd  and  Maund,  2  Term  Rep.  There  three  judges^ 
contrary  to  the  practice  adopted  by  the  chief  justice  at  nisi 
prius,  granted  a  new  trial,  because  he  had  not  left  a  let- 
ter to  the  jury  to  put  their  construction  upon  it,  which 
had  been  Written  by  the  defendant  to  the  plaintiff.  Irt 
which  case,  one  of  the  judges,  when  speaking  of  the 
strongest  part  of  the  letter,  says,  "  That  perhaps  does 
contain  an  insinuation  that  something  was  due  ;"  and, 
therefore,  he  concludes,  it  ought  to  have  been  left  to  the 
jury  to  put  their  construction  on  it. 

This  case  having  been  decided  since  the  year  1776, 
Afts  of  1807,  cannot  be  considered  as  authority  in  this  court ;  and  can 
only  be  useful  in  shewing  to  what  dangerous  lengths  the 
judges  of  that  country  have  gone  in  modern  times,  in  or- 
der to  get  out  of  the  statute^ 

Upon  the  third  pointy  we  are  of  opinion  there  is  no  er- 
ror. The  record  states,  that  "  the  defendant  pleaded 
non  assumpsit,  to  which  the  plaintiff  replied  generally." 
This,  although  a  very  informal  method  of  making  up  an 
issue,  is  good  after  verdict.  The  nature  of  the  issue  to 
be  tried,  could  not  be  misunderstood  ;  and  the  merits 
must  have  been  as  fairly  tried  as  if  the  issue  had  been 
formally  made  up* -Judgment  affirmed. 


BRISCOE  vs.  TROUTMAtt  and  others. 

Irregularities       The  Chief  Justice,  delivered  the  following  opinion 
in  the  clerk's  Qf  the  court : — A  bill  in  chancery  was  exhibited  bv  Bris- 

orhte,   in    let-  ,       -vT   ,  .  J  .       ,  „  £-jL         , 

ting  a  caufe  for  coe>  m  tne  Nelson  circuit  court,  in  the  year  1800  ;  the 
hearing,  ought  answers  being  filed,  replications  were  taken  and  commis- 
to  be  corrected  sions  awarded  in    March  1804  ;  and  the  cause  set  for 
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Waring  in  August,  in  the  same  year.     At  the  March       Bll^cot 
term  1805,  the  complainant  was  called,  and  not  appear-  Ta,  „*^ANj 
ing,  his  default  was  recorded,  and  his  injunction  and  bill    &c. 
dismissed.  ,  ■ .. 

__,        „  .  •  ,,  i  v  by  an    applica- 

1  he  first  assignment  of  error    alleges,   tnat  the  cause  tioT1    t0     that 
was  set  for  hearing,  before  the  expiration  of  six  months  court. 
after  replication  and  commission   (a).     The  second  al-     itfuchapph- 

s    '  .  ...  .  canon     is      not 


cation     is     not 


m  '  .  _...-..  ...  .  nation       la       not 

leged,  that  the  court  erred  in  dissolving  the  injunction,  mdde>  it  is  too 
and  dismissing  the  bill,  without  notice,  and  upon  the  ir-  late  to  apply  to 
reo-ular  manner  in  which  the  suit  was  set  for  hearing.       ths    'ourt  {ot 

9i-ii        r  •  •  r     ,         \.  i     •      redrefs. 

1  he  first  assignment  is  true  in  tact  ;  the  second  is  /A  A^s  0f 
predicated  upon  the  calling  of  the  complainant,  Briscoe,  1796-7,  p.  51, 
in  court,  at  the  March  term  1805.  f.  34.  *  &*»» 

The  first  was  an  irregularity  in  the  clerk's  office,  which  2"' 
mi glit  have  been  corrected  by  an  application  to  that  court. 
This  was  not  made  ;  and  the  application  to  this  court, 
is  in  the  nature  of  a  request  to  exercise  original,  and  not 
appellate  jurisdiction. 

As  to  the  second  ;  the  complainant  was  bound  to  at-      s*e  Co'eman 
tend  to  his  suit ;  and  if  the  clerk  had  committed  a  mis-  ^Jt  "JJ^  ami 
take  in  the  office,  he  ought  to  have  been  in  court  in  pro-   171. 
per  time,  to  ask  redress,  or  to  answer  when  called.     His 
failing  to  appear,  was  properly  recorded  by  the  court  ; 
and  the  judgment  of  dismission,  for  the  want  of  prose- 
cution, was  correct.     It  is  too  late  now*  to   come  into 
this  court  for  redress. 

The  case  Dalby  vs.  Price,  2  Wash.  191,  was  upon  aH 
appeal  from  a  decree,  and  not  upon  a  dismission  for  want 
of  prosecution  ;  and  in  this  respect^  the  cases  are  dissimi- 
lar; But  if  that  case  turned  upon  the  irregularity,  with- 
out an  exception  thereto  in  the  inferior  court,  then  the 
distinction  between  original  and  appellate  jurisdiction, 
seems  not  to  have  been  duly  attended  to.  Briscoe  is  not 
barred  by  the  dismission  from  commencing  a  new  suit, 
if  he  shall  think  he  has  equity. 

Order  of  dismission  affirmed. 


SMITH  vs.  CARR,  &c 


CARR  and  others,  obtained  a  judgment  in  the  crene-     Where  no  ip- 

i  ..  o      l\i.  1  •  ■       1       plication  has 

ral  court,  against  bmith,  on  a  contract  made  prior  to  the  bcen   made  te 
year  1792,*   on  which  an  execution  was  sued  out  a-  the  court  beiev? 

*  See  a&sef  *  Se».  of  1792.  chap.  22,  p»  24. 
%   P 


306  SPRING  TERM,  1808. 

Smith  gainst  the  u  estate'''  of  Smith.  There  was  no  indorse- 
Car7'&c.  mem  made  on  the  execution,  that  the  judgment  was 
founded  upon  a  contract  made  prior  to  the  first  day  of 
to correa  errors  February  1793  (rt).  Land  was  sold  under  this  cxecu- 
°n  anTecTti™  tion-  Smith,  without  applying  to  the  general  court  to 
cr  indcrfement  quash  the  execution,  sued  out  a  writ  of  error  to  reverse 
thereon,  this     the  judgment,  and  set  aside  the  proceedings  subsequent 

court  cannot  en.   .r.      _.        ■'.      .  °  ^I 

teriainjurittie-   thereto. 

tion  to  inquire  The  first  assignment  of  error,  questions  the  eorrect- 
mtothem.         ness  of  the  construction   criven  by  the   general  court  to 

It  leems  the  .  .      .%       r       ,  ,  •    ,    °  .  ,  , 

law  is  the  fame  some  expressions  in  the  bond  on  which  suit  was  brought, 
as  toevery  error  as  stated  in  a  bill  of  exceptions  ;  and,  if  sustained,  would 
or  irregulantyof  have  defeated  the  judgment.     It   embraced  no  general 

the    officers  of       .       .    ,  J       °  & 

the  court  fob-  principle. 

Sequent  to  the       The  other  assignments  went  to  question  the  regulari- 
judgment.         ty  an(j  legality  of  the  execution,  and  proceedings  under 
it. 
May  yd.  Allen,  for  the  plaintiff — after  arguing  the  first  assign- 

ment of  error,  observed  :  The  proceedings   subsequent 
{a)  See  a£ts  to  tne  judgment,   are  clearly  irregular   and  erroneous  ; 
of  1796-7,  p.  and,  according  to  an  uniform  current  of  decisions,  acted 
58,   §    2i,  1  Up0n  for  many  years  by  this  court,  must  be  reversed  and 

Brad.  266.  \       .  ,       t  t     1        1  1  r  -i  1      c     ^ 

set  aside,  it  1  should  tail  on  the  first  point. 

Talbot  and  Clay,  for  the  defendant — after  answering 
the  first  assignment  of  error,  proceeded  :  It  remains  for 
this  court  to  decide,  as  to  the  other  assignments,  whe- 
ther they  will  persist  in  an  old  error,  or  go  back  to  the 
law.  You  sit  here  as  a  court  to  revise  the  adjudications 
of  other  courts,  and  not  to  superintend  their  officers. 
Every  court,  from  the  nature  of  its  institution,  has  the 
power  to  revise  and  correct  the  acts  of  its  ministerial  of- 
ficers. It  is  practised  every  day.  It  never  is  ques- 
tioned. It  cannot  be  questioned.  If  they  possess  that 
power,  it  is  because  it  is  an  original  jurisdiction  ;  for 
the  inferior  courts  have  only  original,  and  not  appellate 
jurisdiction.  If  it  is,  then,  properly  exercised  by  them, 
it  cannot  be  properly  exercised  by  you.  You  have  only 
appellate  jurisdiction.  It  cannot  be  both  original  and 
appellate  jurisdiction  at  the  same  time.  If  that  court 
errs  in  its  decision,  upon  application  below  ;  then,  and 
not  till  then,  will  an  appeal,  or  writ  of  error,  properly  lie. 

Propriety  itself,  would  dictate,  that  this  court  should 
not  condescend  to  meddle  with  the  acts  of  the  ministe- 
rial offieers'^bf  an  inferior  court.     If  the  proceeding  is 


SPRING  TERM,  1808.  307 

had  below,  the  question  is  tried  by  motion,  or   writ  of        Smith 
error  coram  vobis,  at  .the  first  court,  with    a  trifling  ex-     CarT,  &c. 
pence.     But  if  you  try  it,  heavy  expences  are  incurred, 
and  delay  ensues,  sometimes  more  injurious  than  those 
expences. 

Allen,  in  reply. — Upon  the  subject  of  expence  and 
convenience,  it  is  frequently  better  that  this  court  should 
entertain  jurisdiction,  than  that  the  inferior  court  should 
do  it :  particularly  where,  as  in  the  present  instance,  the 
application  is  made  to  this  court  to  correcc  an  error  in 
the  judgment,  and  others  in  the  execution  and  subse- 
quent proceedings,  at  the  same  time. 

The  jurisdiction  of  this  court,  in  these  cases,  has  not 
been  lightly  taken  up.  It  was  re-considered  and  settled 
by  solemn  argument,  in  the  case  of  Adair  and  Lynch  vs. 
Agen;*  and  has  been  acted  on  for  years,  In  questions 
of  right,  one  or  two  erroneous  decisions  should  not 
change  the  law.  But  in  points  of  practice,  decisions 
show  what  practice  is  ;  and  they  should  never  be  devi1- 
ated  from,  but  by  a  rule  to  be  made  so  as  to  act  pros- 
pectively only. 

Edwards,  Ch.  J.  delivered  the  written  opinion  of 
the  court.  After  overruling  the  assignment  of  error  re- 
lating to  the  judgment,  and  stating  the  irregularities 
complained  of  in  the  other  assignments,  it  proceeded  : 

No  attempt  has  been  made  to  correct  this  irregularity, 
by  an  application  to  the  court  below,  by  motion,  or  writ 
of  error  coram  vobis  ;  so  that  before  we  can  consider  the 
effect  of  the  irregularity,  it  must  be  considered  whether 
this  court,  as  an  appellate  tribunal,  has  jurisdiction. 

In  support  of  the  affirmative,  Adair,  £s?c.  vs.  Agen, 
decided  in  1806,  and  several  cases  previous  thereto, 
have  been  cited,  in  which  this  court  entertained  juris- 
diction for  the  correction  of  irregularities  or  errors  in 
executions,  replevy,  and  forthcoming  bonds. 

As  to  the  two  latter,  it  will  be  unnecessary  now  to 
give  any  positive  opinion ;  butwe  incline  strongly  against 
the  jurisdiction  of  this  court,  in  cases  where  no  applica- 
tion has  been  made  to  the  court  below  to  correct  the  er- 
ror in  the  replevy  and  forthcoming  bonds.  The  ques- 
tion is   certainly  sjlencedtjby  the  acts  of  1802  and  1803, 

*  Intheopiniou  given  in  that  caufe,  (fall .term  1806,)  the  court  cite  and 
rely  upon  a  Bac.  Ab,  Old  Ed.  187,  Gwil.  Ed.  448,  where  it  is  laid  down  that 
a  writ  of  error  lies  where  a  man  is  grieved  by  any  error  in  the  foundation, 
proceeding,  judgment,  orsxtaithn,  of  a  fuit— Co.  Lit.  2896,  b, 
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Smith       m  arj  cases  arising  subsequent  thereto  (a).     The  ques- 
CarT  &c,     tlon  1S  now  ovuv>  whether  this  court  can  legally  entertain, 
jurisdiction    for  the  correction  of  error,  or  irregularity 
(")  Afts  nfrin  an  execution,   in  the  first  instance  ? 
I  i,%.Ui7v-      This  depends  upon  the  constitutional  powers  of  this 
ads  or    1803,  court,    as    given     by   the   constitution    itself,   and    the 
<?h.  a8,  p.  35,  acts  of  assembly,  mnde  in  pursuance  thereof  ;  together 
with  the  nature  of  the  jurisdiction  demanded   to  be  ex- 
ercised.    The  constitution  of  this  state,  Art.  4th,  §  2d, 
declares,  that   "  The  court   of  appeals,  except   in   c;  se s 
otherwise  directed  by  this  constitution,  shall  have  appel- 
late jurisdiction  only  j"  and  this  is  not  one  of  the  cases 
excepted. 

The  act  of  assembly  establishing  the  court  of  appeals, 
and  the  acts  amendatory  thereof;  as  well  as  the  several 
acts  regulating  appeals  and  writs  of  error  ;  pursuing  the 
spirit  of  the  constitution,  provides  for  the  exercise  of  ap- 
pellate jurisdiciion. 

The  question  then  is,  would  this  be  the  exercise  of 
appellate  jurisdiction  ?  Appellate  jurisdiction,  ex  vi  ter- 
?}>ini,  implies  a  resort  from  an  inferior  tribunal  of  justice, 
to  a  superior,  for  the  purpose  of  revising  the  judgments 
of  the  inferior  tribunal.  This,  it  is  believed,  is  the 
sense  in  which  the  expressions  have  at  all  times  been 
used  by  legal  writers.  This  must  be  the  sense  in  which 
they  are  used  in  the  constitution,  and  in  this  sense  they 
have  been  understood  by  the  legislature  ;  who,  in  their 
several  acts  upon  the  subject  of  appeals  and  writs  of  er- 
ror, invariably  speak  of  them,  as  the  means  of  revising 
the  judgments  and  decrees  of  the  inferior  courts  ;  not  ax 
the  means  of  correcting  the  acts  of  the  ministerial  officers 
of  those  courts.  An  appellate  court  is  contrasted  with 
an  inferior  court,  not  with  the  ministerial  officers  there- 
of. 

If  this  court,  in  the  first  instance,  entertains  jurisdic- 
tion, it  will  be  the  exercise  of  an  original  concurrent  ju- 
risdiction with  the  inferior  court. 

The  inferior  courts  have  proper  original  jurisdiction 
over  the  subject.  The  power  of  correcting  the  ministe- 
rial acts  of  its  own  officers,  necessarily  and  incidentally 
belong  to  every  court ;  and  has  been  always  exercised'; 
as  well  before  as  since  the  formation  of  the  present  con- 
stitution. 

If,  then,  the  inferior  court  had  jurisdiction,  and  was 
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•ompetent  to  correct  the  irregularity   in  the   execution       Smith 
complained  of,   on  ah  application  there  made   for  that     Car«,'&c 
purpose  ;  the  complaint  should  have  been  first  made  to 
that  tribunal  ;  otherwise  we  will  exercise  a  jurisdiction 
concurrent  only  with  the  inferior  court.     It  would,  too, 
fre  the  exercise  of  original  jurisdiction. 

Every  exercise  of  jurisdiction  is  original,  where  the 
complaint  is  heard  by  that  tribunal  in  the  first  in-t 
stance,  before  any  other  tribunal  is  resorted  to,  If  the 
jurisdiction  here  contended  for  by  the  plaintiff  in  error, 
be  the  exercise  of  appellate  jurisdiction,  it  may  be  ask- 
ed, from  what  is  the  appeal  ?  It  cannot  be  from  the 
judgment  of  the  inferior  court,  because  it  has  never 
been  applied  to  for  redress.  It  cannot  be  tolerated  as 
an  appeal  from  the  clerk  of  that  court,  because  he  is  an 
officer  wholly  ministerial,  not  judicial.  The  thing  com- 
plained of  here,  is  not  the  judgment  of  the  court,  but  the 
subsequent  process,  issued  by  the  clerk,  for  carrying  the 
judgment  into  effect. 

Upon  the  whole,  we  are  clearly  of  opinion,  that  as  no 
application  has  been  made  to  the  court  below,  to  correct 
any  irregularities  or  errors,  alleged  to  be  in  the  execu- 
tions, or  indorsements  thereon,  we  have  not  jurisdiction, 
and  cannot  adjudicate  further  upon  the  latter  assign- 
ment of  error. 

The  principles  of  this  opinion  are  recognized  by  the 
court  of  appeals  of  Virginia,  in  the  case  of  Lef twitch 
find  wife  vs.  Strovall,  1  Wash.  303  (a).  ia\  Alfo  ;a 

We  have  taken  this  lengthy  view  of  the   subject,  on  Bwwellvs  An. 
accou.it  of  the  number  of  cases  cited  ;  in  which  we  ap-  ^rfin,  z  Wa<h. 
prehend   the  difference   between  original  and  appellate  I^4" 
jurisdiction,  has  not  been  duly  considered  ;  and  whate- 
ver inconvenience  may  happen  to  individuals,  we  cannot 
persuade  ourselves  to  exercise  a  jurisdiction  which   is 
not  given  to  us  by  law ;  but  which  we  believe  to  be  in 
violation  of  the  constitution,  which  we  are  sjworn  to  sup- 
port.  -Judgment  affirmed. 

Judge  Trimble,  on  a  subsequent  day  of  the  court,*     May  ijtb. 
mentioned  that  the  court  had  considered  the  situation  of 
the  causes   embraced  by  the   principles  of  the  decision  ven  ^nd™  (fel 
above  ;  that  where  the  only  error  complained  of,  was  in  ciaUircumftan- 
the  proceedings  subsequent  to  the  judgment  below,  they  ce*« 
would  hear  motions  to  dismiss  them,  they  not  having 

*  The  Chijf  Justice  was  indifpufed. 
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jurisdiction  to  hear  the  cause  ;  and  as  it  was  an  old  prac- 
tice, and  an  error  of  the  court,  not  of  the  parties,  they 
Earb,&c,    would  not  award  costs. 

This  was  accordingly  done,  in  the  case  of  Hamilton  vs* 
M'Coun,  &c. 


May  yb. 


HARLIN'S  heirs  vs.  EASTLAND. 


THIS  was  a  writ  of  error,  without  a  supersedeas,  sued 

Non-refidents  ,  pit-         i         ■         • 

who  profecute  Dut  to  reverse  a  decree  or  the  .Lincoln  circuit  court, 
writs  of  error,  dismissing  the  bill  of  the  plaintiff  in  error.  No  bond 
ir.uftgive  fetu-  was  given  to  secure  to  Eastland,  and  the  officers  of  court, 
the  costs  in  the  court  below,  nor  in  this  court.  An  affi- 
davit was  filed,  shewing  that  the  plaintiffs  in  error,  were 
not  residents  of  this  state  ;  and  a  motion  made  for  a  rule 
to  shew  cause  Avhy  the  suit  should  not  be  dismissed  for 
want  of  security  for  costs. 

Hardin,  for  the  defendant  in  error. — -By  an  act  of 

{a)  Afts  of  1T96,  regulating  civil  proceedings  (a),  no  non-resident 

1796-7,  p.  19,  is  permitted  to  commence  a  suit  in  any  court  of  this  com- 

«  8,   x    Brad,  nionwealtb,  until  he  shall  have  given  bond,  to  secure  to 

the  opposite   party,  and   to  the  officers  of  the  court,  the 

costs  they  may  become  entitled  to,  by  such  suit. 

I  am  not  aware  of  the  question  ever  having  been 
brought  before  this  court,  to  determine  whether  this  law 
did,  or  did  not  extend  to  writs  of  error,  in  this  court. 
The  few  writs  of  error,  without  supersedeas,  which  have 
been  prosecuted  by  litigants  in  this  court,  may  account 
for  it :  for  if  a  supersedeas  be  obtained,  the  bond  given 
on  that  occasion  will  satisfy  the  defendant  in  this  court. 
Writs  of  error  in  this  court,  will  come  within  every 
reason  which  could  have  induced  the  legislature  to  pass 
that  law  ;  and  the  words  of  it,  are  as  broad  as  the  evil 
was  extensive.  The  statute  uses  the  expression  "  any 
suit."  A  writ  of  error  in  this  court,  is  certainly  a  suit 
or  action.  A  suit  or  action,  is  a  proceeding  in  a  court 
of  justice,  which  calls  upon  the  defendant  to  appear  and 
answer  to,  or  plead  to  the  complaint  exhibited  against 
him.  A  writ  of  error  will  come  within  this  definition. 
The  process  is  similar  to  that  in  many  original  actions  ; 
and  the  formal  pleadings  or  answers  in  writing,  of  the 
{b-)  See  a<3s  defendant's,  is  dispensed  with  by  a  late  law  (b\  but  the 

of  1709,^1.28,  i-  •     1       1  t  r  1  t. 

§605?        same  proceeding  is  had  as  heretofore,  except  that  tn-; 
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answer  of  the  defendant  in  this  court,  is  now,  as  it  an-  Ma*sx*'««i< 
ciently  was  in  original  suits,  ore  tenus.  Eastlan*. 

The  last  section  of  this  act,  declares  that  it  is  to  go- 
vern all  the  courts  in  the  commonwealth  ;  and  shows 
that  the  legislature  intended  that  those  provisions  which 
are  applicable  to  this  court,  should  extend  to  it. 

Under  a  fair  exposition  of  the  act  of  assembly,  I  should 
contend  that  the  court  ought  immediately  to  dismiss  the 
suit  ;  because  the  plaintiff  ought  to  have  given  security, 
before  the  writ  of  error  was  sued  out ;  and  that  if  secu- 
rity for  costs  was  tendered  before  the  motion  for  dis- 
mission was  decided,  it  might  be  received  ;  but  that  no 
day  ought  to  be  given  for  entering  security.  But  as  the 
point  is  a  new  one,  and  has  not  been  practised  under 
heretofore,  I  will  move  for  a  rule  to  show  cause  why  the 
suit  should  not  be  dismissed  for  want  of  security  for 
costs. 

Allen,  contra. — It  is  too  late  to  apply  to  this  court  to 
compel  the  plaintiff  to  give  security  for  costs.  The  mo- 
tion should  have  been  made  below  ;  and  not  having  been 
made  there,  it  cannot  be  made  here.  This  court,  by  the 
decision  in  the  case  of  Smith  vs.  Carr  (a),  just  delivered  (a)  Anttipf. 
in,  has  decided  that  it  can  only  entertain  jurisdiction  to 
revise  the  decisions  of  inferior  courts  ;  not  to  determine 
questions  which  ought  to  have  been  made  below. 

I  do  not  admit  that  the  act  of  assembly  embraces  courts 
of  error.     It  speaks   of  suits,  not  of  actions.     If  we  re- 
sort to  the  origin  of  the  word  suit,  it  means  followers,  or 
witness  (&)  ;  and  the  act  of  assembly  must  use*the  term       {b)  See  5 
here,  in  relation  to  its  original  meaning,  and  will  extend  Black,    Com, 
to  all  original  actions  in  which  witnesses  may  have  to  at-  29*' 
tend  ;  but  cannot   extend  to  actions  where  there  is  no 
suit  or  witnesses.     Every  suit  may,  therefore,  be  pro- 
perly called  an  action  ;  but  every  action  is  not  a  suit. 

The  act  of  assembly  in  question,  has  relation,  through- 
out, to  proceedings  in  original  suits  ;  and  the  general 
expression  at  the  latter  part  of  the  law,  "  all  courts,"  al- 
ludes to  all  courts  of  original  jurisdiction  ;  for  when 
that  law  passed,  we  had  several  courts  of  original  juris- 
diction. 

Another  strong  objection  to  the  present  application, 
is,  that  the  motion  is  made  upon  a  matter  of  fact,  out  of 
the  record.  And  how  are  the  court  to  try  the  questioa 
«ffacti 


U$  SPRING  TERM,  1808. 

HafcHN^heits  Hardin  and  Claif,'m  reply. — This  motion  lias  nothing 
Eastland-  lo  ^°  v\th  tne  costs  below.  We  admit  that  as  to  st  <  u- 
rity  for  the  costs  helow,  the  period  has  elapsed  for  apply- 
ing for  it.  But  this  question  must  be  considered  in  lhe 
same  light,  as  if  the  non-resident  were  the  defendant  hr.- 
low ;  in  which  case,  no  security  could  have  been  requi- 
red for  costs  below. 

The  rule  asked  for  here,  is  only  an  incidental  motion,, 
growing  out  of  a  suit  properly  within  the  jurisdiction  of 
the  courts  and  could  not  have  been  made  beiow.  For, 
even  if  a  bond  to  secure  costs,  had  been  given  in  the 
court  below,  the  officers  of  this  court  could  not  have  the 
benefit  of  it ;  as  the  party  would  com  pi  v  with  the  condi- 
tion, by  paying  the  defendant  below,  and  the  officers  of 
that  court,  their  costs. 

The  distinction  taken  by  Mr.  Allen,  between  suits 
and  actions,'  is  unfounded  (a).      And  if  we    resort    to 

Bi   k      Com3  common  usage,  we  speak  of  actions  at  law,  and  suits   ia 

j  1 6—  Jacob's    chancery  ;  a  very  different  distinction   from  that  taken 

Law  Die  titles,  0n  the  other  side. 

aftion,  and  luit.  jjeJls  jjgo  mistaken  in  supposing  the  act  regulating 
civil  proceedings,  to  be  confined  to  the  courts  of  origi- 
nal jurisdiction  ;   for  in  it,  are  the  provisions  relative  to 

,7  6-7  p  m  Jeofa'^s  (^0  '  wb-ich  were  expressly  intended  to  govern 

§  28,  1  Brad,  this  court  in  its  decisions. 

"6.  By  the  Court. — Let  the  rule  be  entered  as  moved 

for.* 

*  Security  for  cofts  was  afterwards  given,  and  the  rule  discharged,  without 
oppofirion. 


TURPIN  vs.  BANTON. 


TURPIN  filed  his  bill  against  Banton,  and,  amongst 

tuate  evidence,  other  things,  alleged  that  the  defendant'  gave  him  a  ver- 

Award   void  bal  authority  to  sell  a  negro,  which  belonged  to  the  de- 

fors^cce^eaint>- fendant.     That  he  had  sold   him   accordingly.     That 

Banton  threatened  to  bring  suit  for  the  negro,   denying 

the  authority  to  sell.     The  bill  asked   to   perpetuate  the 

evidence,  as  to  his  authorit)',  and  prayed  that  the  defen- 

dantvmight  be  compelled  to  release  his  claim,  &c.     The 

Lincoln  circuit  court,  on  the  final  hearing,  dismissed  the 

bill.     Turpin  appealed. 

The  cause  was  argued  by  Claij^  for  the  appellant ;  an'sl 
Allen )  for  the  appellee. 
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The  Opinion  or  t he  Court,  which  went  into  a  de-      Turpin 

vs. 

ANTON. 


tail  of  the  cause,  was  bottomed  upon,  and  recognised  the      B  * 


following  principles. 

As  a  bill  to  perpetuate  testimony,  the  purpose  was  ef-     May  6tb, 
fected  by  taking  the  depositions  :  and   being  accompa- 
nied with  a  prayer  for  relief,  and  brought  on  for   hear- 
ing, the  court  did  right  to  dismiss  it,  with  costs.     See  „ 
Hall  vs.  Hoddhdon.l  Pr.  Wms.  162—1  Harr.   Chan.    *Vent'366- 
Prac.  138. 

An  award  determining  "  certain  matters  and  accounts, 
how  in  dispute,  and  Undetermined  between  the  parties," 
without  shewing  what  matters  and  accounts  were  in  dis- 
pute, is  void,  for  uncertainty. 

A  bill  in  chancery  will  not  lie,  to  compel  the  specific 
performance  of  an  award,  for  the  payment  of  a  sum  of 
money.     The  party's  remedy  is  at  law. 

Decree  affirmed. 


BLACK  vs.  BOTTS. 

AT  the  last  term  of  the  Montgomery  circuit  courtj  The  coiir£ 
which  was  held  during  the  present  term  of  this  court,  WL"  not  receive 
an  appeal  was  taken  in  this  cause,  from  a  decree  of  that  appeai  though 
court.  The  appeal  was,  consequently,  an  appearance  to  by  confent,  be- 
the  next  term  of  this  court.  for(r th?  t^mtQ 

Wickliffe,  for  the  appellant,  and  Bledsoe,  for  the  ap-  J^ 
pellee,  produced  the  record  in  court,  and  moved  the  May  5^; 
court  for  leave  to  file  it,  by  consent,  as  an  appearance  of 
the  present  term.  They  observed  that  where  the  court 
have  no  jurisdiction  of  the  subject  matter,  consent  can- 
hot  give  it  :  but  where  the  court  have  jurisdiction, 
the  manner  of  bringing  it  before  the  court,  can  be  re- 
gulated by  consent.  A  deviation  from  the  usual  course,, 
would  only  be  an  irregularity ;  and  the  parties  can,  at 
all  times,  cure  irregularities  by  consent. 

Edwards,  Ch.J. — Iftherewereno  question  about  our 
power  to  receive  the  record  at  this  term^  it  is  still  ques* 
tiottable  whether  we  ought  to  do  it ;  as  it  will  be  giving 
these  parties  a  preference,  in  the  hearing  ol  the  causey 
before  others  who  have  an  equal  claim  upon  our  justice, 
for  a  speedy  determination  of  their  disputes.  We  will 
take  time  to  consider  of  it. 

The  next  day  the  court  overruled  the  motion.  May  6/& 

2  Q 
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LYNCH  vs.  BULLET,  &c. 

The  court  THE  defendants  in  this  cause,  obtained  a  judo-merit 
tisfor  *d\{  at*aw>  against  the  plaintiff,  in  the  Jefferson  circuit  court. 
charge  of  afu-  The  debt  was  replevied,  and  Stephen  Smith  entered 
ferftdeai,  or  for  as  the  security.  Subsequent  thereto,  Lvneh  filed  a  bill 
additional  lecu-  jn  cnancerv  against  Bullet,  &c.  and  procured  an  iniunc- 
ritVj   when  the    .  . J      °  ..  i        •     i  J       „ 

fecurity   taken  tion,  staying  proceedings  on  the  judgment   at  law.     A 

is  an  improper  decreee    was   pronounced   dissolving    that  injunction. 
orr(olnlufficient  Lynch  then  sued  out  his  writ  of  error,  and   obtained  a 
Aperfmwho  supersedeas,  upon   Stephen  Smith's  entering  security  in 
is  fecurity  in  a  the  supersedeas  bond. 

mntTya°eAfe  ^  the  last  term'  l^e  defendants  in  error  moved  to 
curry  in  a  /«-  discharge  the  supersedeas,  unless  other  security  were  gi- 
p  fedeas  bond,  ven.  On  account  of  its  being  a  new  question,  that  mo- 
given  on  fumg  ^on  wag  postponed  until  this  term.     It  was  now  argued. 

out  3  writ  ot  cr  ■  *■         *■  o 

ror  to  reverie  a  Talbot,  for  the  defendants  in  error. — The  law  requires 
decree  in  chan-  security  to  be  given,  whenever  a  supersedeas  is  obtain- 
cery  which  dif-  ecj^  jts  ODject  ^  to  gjve  a  man  an  additional  safeguard 
junftion  ftay-  f°r  his  debt,  when  his  judgment  is  superseded.  But 
jng  proceedings  we  have  no  security  here.  The  man  who  has  entered. 
at  1.aw  uP_Gn  'he  security,  is  already  bound    to  us  in  the  replevy  bond. 

replevy  bond.     ,rr  J  ,  i  .     A    .  ,  i 

Rules  of  pro-  We  can  come  at  rum  on  that,  in  a  short  way,  by  an  ex- 
ceeding where  edition  immediately  on  the  affirmance  of  the  judgment ; 
the  fecurity  is  but  on  tj^s  bond,  we  should  have  to  commence   suit,  if 

alleged  to  be  in-  ,  .  »  ,         ,  e  . 

furticient.  we  were  to  resort  to  him.  A  new  bond  from  the  same 
man,  and  for  the  same  demand,  is  no  additional  securi- 
ty. It  must  be  another  individual.  It  is  no  answer 
that  the  debt  is  safe.  You  have  no  right  to  omit  taking 
security,  because  the  debt  is  secured  before.  This,  I 
consider  no  security. 

Allen  and  Bledsoe,  for  the  plaintiff  in  error. — The  clerk 
is  the  judge  of  the  security  :  his  act  is  conclusive.  Jt 
is  like  a  sheriff  taking  a  replevy  bond.  Can  a  court,  in 
such  a  case,  order  new  or  other  security  to  be  taken  ? 
It  is  impolitic  to  hear  motions  for  new  or  additional  se- 
curity ;  it  will  consume  much  of  -the  timejof  the  court. 
It  is  better  that  a  particular  mischief  should  happen  to 
individuals,  than  that  a  general  inconvenience  should  be 
introduced. 
/  But  the  object  of  the  law  was,  to  have  the  debt  secu- 

red. If  one  man  is  good  ror  the  money,  it  is  as  well  as 
if  fifty  good  men  were  bound  for  it.  In  2  Call  217,  it 
is  said,  the  same  security  was  taken  in  an  injunction 
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bond,  who  was  before  bound  in  a  forthcoming  bond.       Lynch 
And  3  Call   5 2 2-3," is  a  case  nearly  in  point.  Bullxt,  &c; 

Edwards,  Ch.  J.  now  delivered  the  resolution  of 
the  court : — We  are  of  opinion  that  we  have  jurisdiction  ■*#"'  XS'*- 
of  the  motion  ;  and  ought  to  hear  motions  to  discharge 
a  supersedeas,  when  improper  or  insufficient  security  is 
taken.  Smith,  who  was  bound  in  the  replevy  bond, 
ought  not  to  have  been  received  as  security  in  the  su- 
persedeas bond.  This  is  not  like  the  case  in  3  Call. 
Here,  Smith  is  bound  directly  and  absolutely  for  the 
payment  of  the  money  ;  and  is,  in  truth,  a  party  to  the 
judgment  at  law,  by  entering  into  the  replevy  bond  :  but 
there,  the  person  taken  as  security,  was  bound  collate-r 
rally  only.  The  object  of  the  law  was  to  make  the  debt 
more  secure.  That  cannot  be  done  by  taking  a  person 
as  security,  who  is  already  bound. 

Enter  a  rule  that  unless  new  security  be  given  by  the 
■v    ■    of  — — .  next,  the  supersedeas  will  be  dismissed. 

On  a  subsequent  day,  the  cause  was  re-argued  and 
re-considered.  ^riliyk, 

Hardin,  for  the  plaintiff  in  error.— -I  shall  not  ques- 
tion the  correctness  of  the  principle  decided  by  this  court 
in  this  motion  the  other  day;  that  a  person  who  is  alrea- 
dy bound  for  the  payment  of  the  judgment  or  decree, 
cannot  be  received  as  securitv  in  the  supersedeas  bond, 
given  on  a  writ  of  error  to  revtrse  that  judgment  or  de- 
cree. But  I  contend,  that  the  security  in  the  superse- 
deas bond,  is  only  answerable  for  the  amount  of  the  judg- 
ment or  decree,  for  the  reversal  of  which,  the  writ  of 
error  is  sued  out ;  and  for  the  costs  in  this  court.  The 
decree,  to  reverse  which,  this  writ  of  error  is  prosecuted,  . 
is  a  decree  for  10  per  cent,  damages,  on  the  amount  of 
the  judgment  at  law,  given  on  the  dissolution  of  an  in- 
junction, and  for  costs.  It  is  not  a  decree  for  the  pay- 
ment of  the  amount  of  the  judgment  at  law.  In  cases 
where  the  injunction  is  dissolved,  no  decree  is  ever  pro- 
nounced, for  the  amount  of  the  judgment  at  law  :  nor 
could  an  execution  issue  for  it,  from  the  office  of  the 
court  of  chancery,  where  the  cause  should  be  removtd 
to  a  different  court,  by  a  change  of  venue.  The  injunc- 
tion being  dissolved,  and  the  decree  entered  for  10  per 
cent,  the  common  law  judgment  is  revived,  and  the  par- 
ly proceeds  on  it,  to  recover  his  money  -,  and  not  under 
the  chancery  decree. 
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Lynch  That  the  amount  of  the  decree,  to  reverse  which,  tkis 

ButtET*  &c.  writ  °ferror  is  prosecuted,  is  only   the  10  percent,  da- 
mages, and  costs  ;  and  does  not  extend  to  the  judgment 
at  common  law,  I  consider  settled  in  the  cases  of  Lansdale 
(a)  Anteioi    vs'  Bindley,  and    Lowry  vs.  3PMurtry  (a),  decided 
'  this  term,  on  the  question  as  to  the  10 per  cent,  to  be  gi- 
ven by  this  court,  on  an  affirmance. 

It  must  follow,  from  this  view  of  the  case,  that  the 
security  required  here,  would  be  answerable  for  the 
amount  of  the  chancery  decree  only,  and  not  for  the 
amount  of  the  common  law  judgment  ;  and  Smith,  the 
security  taken  here,  being  answerable  for  the  common 
law  judgment  only,  is  correctly  taken  to  secure  the  pay- 
ment of  the  decree  below,  for  which  he  was  not  before 
bound. 

Talbot,  for  the  defendants. — The  object  of  the  law  re- 
quiring security  to  be  given  when  a  judgment  or  decree 
below  is  suspended  by  a  supersedeas  which  issues  from 
this  court,  was,  to  secure  the  payment  of  the  money, 
the  collection  of  which,  was  prevented  by  the  superse- 
deas. 

The  security  taken,  must  be  answerable  for  the  pay- 
ment of  the  money  suspended  in  the  hands  of  the  plain- 
tiff in  error.  This  includes  both  the  judgment  at  com- 
mon law,  and  the  decree  in  chancery.  This  court  should 
give  a  liberal  construction  to  the  law,  to  effectuate  the 
intention  of  the  legislature.  And  every  shift  or  device 
resorted  to  by  a  debtor  to  procrastinate,  should  be  met 
by  some  additional  security  to  the  creditor,  if  the  rules 
of  law  will  permit.  It  is  the  more  necessary,  as  those' 
who  are  the  most  disposed  to  procrastinate,  are  the  most 
apt  to  become  insolvent,  and  generally  get  securities  like 
themselves,  who,  though  good  when  taken,  may  become 
entirely  insufficient  before  they  can  be  resorted  to.  If 
the  construction  contended  for  is  correct,  many  debts 
which  have  been  considered  safe,  by  the  parties  giving 
security  on  obtaining  a  supersedeas,  will  be  lost.  The 
securities  taken  on  obtaining  the  injunctions,  having  re- 
moved, or  become  insolvent.  The  law  which  directs 
security  to  be  taken,  says,  it  is  to  be  given  for  the  due 
(b)  A£b  of  prosecution  of  the  appeal  or  writ  of  error  (£)  j  and  un- 
*.796-7>  P-  7°»  der  it  I  contend  that  the  security  would  be  answerable 
hi32.z\Blid  "for  all  the  money  which  is  stayed  in  the  hands  of  the 
debtor  by  the  supersedeas.     And  such  has  been  the  ge~ 
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aeral  understanding ;  for  the  penalty  of  those  bonds  have       Lynch 
always  been  made  large  enough  to  cover  the  judgment  BuiL™*    &c# 
fit  law. 

Edwards,  Ch.  J. — We   have  deliberated  upon  this     May  gj£» 
jsubject  since  it  was  last  argued,  and  have  come  to   a  fi- 
nal determination,  that  Smith  was  improperly  received 
as  security  in  this  court ;  and  that  other  security  must 
be  given. 

Enter  the  rule  as  before  directed.* 


rd. 


*  In  the  cafes  of  Reejs  vs.  Lawhfs,  and  Allen  &  imfe  vs.  Coffman,  fall  term  r>ac[,  T  1tu 
1808,  the  court  fuftained  motions  fimilar  to  the  preceding,  on  the  ground  of  j-.  r'  - '' 
the  fecurity  taken  being  infufficient.  ■* 

'  The  following  rules  were  then  laid  down  relative  to  this  proceeding  : 

The  motion  muft  be  founded  upon  an  affidavit  of  the  infuffieiency  of  the 
fecurity  taken.  The  affidavit  of  a  perfon  interested  in  the  judgment  below, 
may  be  read,  when  application  is  made  for  the  rule  to  (hew  caufe. 

If  the  court  are  fatisfied,  from  the  affidavit,  that  there  is  caufe  to  interfere, 
a  rule  will  be  entered  for  the  plaintiff  in  error  to  (hew  caufe,  by  a  day  to  be 
hamed,  why  the  JuperJeJeas  (hoald  not  be  difcharged,  or  other  fecurity  given  ; 
provided  a  copy  of  the  rule  be  ferved  on  him  hy  a  day  to  be  named  by  the 
court. 

On  (hewing  caufe,  affidavits  taken  by  either  party,  (upon  reasonable  notice 
given  to  the  other)  may  be  read,  to  (hew  the  Efficiency  or  inefficiency  of  the 
fecurity  taken. 

The  affidavit  of  the  fecurity  may  be  received. 

Cofts  will  be  given  to  the  fuccefsful  party  on  this  application,  but  a  lawyer?? 
fee  will  not  be  taxed , 

If  the  fecurity  is  adjudged  infufficient,  the  additional  fecurity  offered  muft 
be  approved  of  by  the  court. 

Whenever  fecurity  is  offered  to  the  clerk,  he  may  put  the  fecurity  tendered, 
on  oath,  and  examine  him  as  to  the  amount  of  his  property  ;  and  in  detail  re- 
lative thereto.  And  though  the  perfon  tendered,  (fiould  (wear  he  was  able  to 
pay  the  Turn  in  which  he  was  to  be  bound  j  yet  if  the  clerk  was  not,  from  the 
detail,  fatisfied  of  the  correclnefs  of  the  ftatement  j  he  was  not  bound  to  receive 
him  as  fecurity. 

Clay  and  Hardin,  for  the  motion  in  the  firft  cafe ;   and  Alk n  and  Talbot >  contra. 

Jn  the  leeond,  Talbot  and  Hardin,  for  the  motion  5  and  Wickliffe,  ttntra. 


LONG  vs.  PERRY,  f  May  Vb. 

Judge  Trimble  delivered  the  following  opinion  of  The  dawa- 
the  court: — The  only  error  assigned,  is,  that  the  court  g"  afieffed  by 
ought  to  have  sustained  a  motion  for  a  new  trial,  as  made ;  *  Jur*  wjfwp- 
because  of  excessive  damages  assessed  by  the  jury.  tu]„  vaitbant,vt 

.  The  action  was  in  assumpsit,  upon  one  count,  a  quan-  quantum  meruit, 
turn  valebant,  for  a  number  of  barrels  of  inspected  flour ;  muft,  be  &3f 
and  another  of  indebitatus  assumps>it,  for  flour  manufac-  Hve  t0  induce 
tured,  wheat,  plank,  and  other  articles  of  merchandize,  a  court  to  grant 
aold  and  delivered. 

•f  Abfent,  Ebwabds,  Ch.  J, 


<M#  SPRING  TERM,  1808. 

L^°  The  accounts  between  the  parties  were  unliquidated, 

Pe««y.       ant*  the  evidence  was  of  that  kind  which  belonged  to  the 

peculiar  province  of  the  jury  to  weigh  and  adjust.     In 

tfiat*  luf  f<a  SUC^  cases'  tne  damages  should  be  flagrantly  excessive, 

kne.  "  to  induce  a  court  to  set  aside  the   assessment  for   that 

cause  only.     But  here  the  jury  have  allowed  no  more 

than  what  the  highest  prices,   and  interest  upon  the  ba» 

lance,  would  warrant  them  in  finding. 

Judgment  affirmed. 


GALLOWAY'S  heirs  vs.  WEBB. 

The  airho-       AT  the  December  term  of  the  Bourbon  court  of  quatv 

thla&o™ nan   ter  sessi°ns<  in  the  year  1797,  a  submission  was  made, 

to  guardians  ta  which  stated,  that  "  On  the  motion  of  William  C.  Webb, 

fubmitto  arbi-  by  John  Allen,  his  agent,  Tames  Galloway,  George  Gal- 

trationi  the  land  1/  J        T    ,  jt  A   11  ■     r      ^i    •  jj       • 

difputes  of  their  iowa}S  Jonri.  and  James  Galloway,  infant  heirs  and  devi- 

waeds,   is   not  sees  of  William  Gdloway,  deceased,  bv  Thomas  Kirk- 

repeaied— See  patrick  and  Joseph  Mitchell,  their  guardians,  ordered, 

p.  147   e\ '  "1  tnat    Samuel    M'-Dowell,    James  Brown,    sen.  Thomas 

Sradsio— ad>s  M'Clanahan,  and   No.tley    Conn,  or  any  three  of  them, 

*£*      k.*P*'  'oe  aPPomte(i  arbitrators,  under  an  act  of  assembly,  en- 

«7  1  Brad. 57.  tit^d    "An   act  concerning  arbitrators,"  and  one  other 

A  reference  act,  entitled  "  An  act  concerning  guardians,  infants,  mas- 

to   arbitrators  ters,  and  apprentices,"  to  settle  and  finally  adjust  the  ti- 

finallyadiuftthe  tie  to  the  following  lands,  &:."     The  submission  then 

title  to  the  fol  set  out  an  entry  of  William  C.  Webb,  for  2000  acres  : 

lowing    land,"  the  claim  of  James  Galloway,  founded  on  a  pre-emption 

tiqg  the  envies  right  of  1000  acres,  held  by  certificate,  granted  him  the 

undtr  which  22 1  day  of  April  1780 :  also,  the  claim  of  William  Gal- 

thevareheid,is  loway,   deceased,  on  a   treasury  warrant,  entered  July 

tain!'31  y     *  1783,  reciting  the  words  of  the  entry:  also,  the  claim  of 

An    award,  George   Galloway,   held  by  a  treasury  warrant,  for  700. 

good  m  parr,  &  acres,  reciting  the  entry,  and    an    amendment  thereto. 

he  fuppirteTas  And  it  then  ordered  that  the  award  of  the  arbitrators 

to  that   part  thereupon  be  made  the  decree  of  the  court. 

Wl"  An' ga°vvtd  0l  the29tn  of  December  1797,  an  award  was  made 
which  di reft s  a  out  by  Brown,  M'Clanahan,  and  Conn,  which,  so  far  as 
conveyance  of  it  respected  James  Gallowiy's  pre-emption,  was  admit- 
fo  much  of  an  tecj  to  ]je  unCertain.  So  much  of  the  award  as  related  to 
vev  asiscover.  James  and  John  Galloway,  infant  heirs  of  James  Gal- 
ed  by  another  loway,  deceased,  was  as  follows :  "  And  we  are  further 
far  vev,  isfuffi-  Q(  opinion,  and  do  award,  that  John  Galloway  and  James 

•lently  certain.  r  *  ."  ■  ~. 
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Galloway,  infant  heirs   and  devisees  of  William   Gal-  Calloway'* 

loway,  deceased,   by  Thomas  Kirkpatrick  and  Joseph      e'"vi, 

Mitchell,  their  guardians,  do  make  William  C.  Webb  a       "Wem. 

deed  conveying  all  their  right,  title,  and  interest,  to  what 

land  the  said  William  C.  Webb's  survey  covers  of  the  cer(ai"  t0  ara  ' 

entry  and  survey  of  William  Galloway,  deceased,  dated  common  intent, 

28th  day  of  Tuly  1783  :  and  that  William  C.  Webb  be  »  n>°.oti' 

ii     i  i  r        i  •        a  i*  an  award 

at  all  charges  and  expence  cr  making  the  survey  to  as-  reJatjve  t0  jB_ 

certain  the  quantity  of  land  uhich  is  hereby  awarded  to  teriering    land 
the  said  William  C.  Webb."  'h*e '"llfvemf 

The  award  was  returned  to  the  February  term  of  said  rits  0,  ,he 
court,  which  was  held  in  the  latter  end  of  that  month,  claims,  and  the 
and  at  the  same  term  was  made  the  judgment  or  decree  •»«;"ie*M  lur- 
of  the  court ;  and  so  far  as  related  to  the  heirs  of  t^n  ^elve  t'he 
William  Galloway,  deceased,  it  was  entered  in  the  words  boundary  &c. 
of  the  award  itself.  J°  bbe  a*e™°; 

James  Brown,  sen.  Thomas   M'Clanahan,  and  Not-  j8    fulfieientiy 
ley  Conn,  composed  the  court  at  the  time  the  order  of  ctrtain. 
submission  was  made,  and  at  the  time  the  judgment  or  ,  Anawardre- 

ltitiVt  to  30  in* 

decree  on  the  award  was  entered.  IarU<s  reai  ef- 

The  heirs  of  William  Galloway,  on  one  of  them  com-  tate,  which  di- 
ingof  age,  brought  a  writ  of  error  to  reverse  this  judg-  re^saconvey- 
mtnt  or  decree,  and  assigned  the  following  errors :  guardian,    is 

"  1st.  The  court  have  made  an  order  of  reference,  good.-  atmoft, 
purporting  to  operate  on  the  property  of  infants,  on  the  thls  Part  '*  bu£ 
application  of  their  guardians,  which  is  not  authorised  'An  or(jer  0f 
by  any  law  in  force  in  this  state.  reference   may 

"  2d.  The  order  of  reference  is  erroneous  in  this,  that  be  naade  h?  tb^ 
it  is  too  general,  and  does  not  sufficiently  specify  the  mat-  application  of 
ters  of  the  dispute.  the  parties,  to 

"  3d.  The  award  returned,  is  vague  and  uncertain ;  the    p^ion'tha 
not  conclusive  or  final ;  and  therefore  the  court  erred  in  COurt. 
receiving  it,  and  making  it  the  decree  of  the  court. 

"  4th.  The  award  does  not  determine  the  bounds  of 
the  land  to  be  conveyed  to  Wehb,  but  leaves  that  open 
to  be  settled  by  the  surveyor  ;  and  therefore  the  court 
<rred  in  making  it  their  decree.  \ 

"  5th.  It  is  erroneous,  in  directing  infants,  by  their 
guardians,  to  convey  real  estate. 

"  6th.  Upon  the  whole  case,  the  judgment  of  the  court 
should  have  been  against  the  arbitration  and  award,  and 
not  for  it. 

*'  7th.  The  court  erred  in  appointing  themselves  arbi- 
trators, and  then,  as  the  court,  acting  on  their  ow» 
award," 
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0*!*<>Y*r*        Allen,  for  the  plaintiffs The  act  of  1798,  relative  tc 

vu         awards,  repeals  all  former  acta  concerning  awards  and    j 
Webb.       arbitrations    (r/).     It  gave  no  power  to  guardians  to  re- 
fer  to  arbitration,  the  land  disputes  of  their  wards  ;  and 
<.;'.  by  the  general  expressions  used,  it   repealed  the  former    j 

(a)  See  afts  law  relative  to  awards,  which  did  authorise  it. 
of  i  fef.  1798,       Yhe  award  relative  to  James  Galloway's  claim,  is  en- 
Biad  'la?    '  l  thely  uncertain.     No  man,  from  the  award,  can  tell  how    j 
the  claims  are  to  be  laid  down.     It  directs  this  claim  to    \ 
adjoin  another,  when  that  other  is  laid  down  according    j 
to  location,  without  directing  how  that  other  should  be    ! 
laid  down.     An  apparent  uncertainty  in  an  award,  may    i 
be  cured,  if  it  contains,  in  itself,  the  means  of  ascertain- 
ing   the  requisite     certainty.      This  is    not  the    case 
here. 

The  award,  so  far  as  it  relates  to  the  entry  of  William    ; 
Galloway,  is  also  uncertain.     It  does  not   ascertain  the    I 
quantity  of  land  to  be  conveyed.     It  does  not  ascertain    1 
the  metes  and  bounds.     The  arbitrators,  after  agreeing    1 
upon  the  principles  of  their  award,  might,  and  ought,  to    1 
have  directed  a  survey  according  to  the  opinion  they  had    1 
of  the  claims,  and  then  have  made  a  final  award.     Ar-    I 
bitrators  cannot  delegate  their  power  to  another.     But    j 
leaving  a  survey  to  be  made,  to  ascertain  the  land  which 
is  intended  to  be  awarded,  is  really  leaving  for  another 
to  settle,  the  very  point  they  were  called  on  to  decide.     I 
That  an  award  must  be  certain  and  final,  see  Fleming'  vs* 
Chtnowith,  Pr.  Dec.  25 — also,  Orear  vs.  Singleton,  ibid 
77. 

The  award  is  also  objectionable,  because  it  directs  k 
conveyance  of  the  lands  of  the  infants,  by  guardian. 
This  is  clearly  not  warranted  by  law,  and  must  be  fa- 
tal. 

Neither  could  the  court  refer  a  dispute  to  be  settled 
by  themselves,  as  arbitrators.  Parties  may  submit  the 
fact  and  law  of  a  case,  to  the  court  ;  but  then,  they  act 
as  a  court,  and  their  decision  is  subject  to  revision  by 
appeal  or  writ  of  error,  in  the  usual  way.  Justice  and 
policy  forbid  that  they  should  sit  as  arbitrators,  and  then 
sit  in  judgment  as  a  court,  to  determine  whether  the  a- 
ward  ought,  or  ought  not  to  be  set  aside.  It  is  impos- 
sible they  could,  as  a  court,  sit  indifferently,  and  decide 
without  bias,  upon  their  own  acts. 

Clay  and  Bledsoe,  for   the  defendant* — The  act   a«- 
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thorising    guardians  to  arbitrate    the   interfering   land  Saiioway's 
claims  of  their  ward's,  is  not  repealed.     It  would   L<j    a   'ieirs w 
strained  construction  indeed,  to  say  that  the  act  of  1798,       Webb; 
repealed  the  one  relative  to  guardians,  &c.  of  the   pie- 
ceding  year. 

There  were  in  the  arbitration,  three  different,  distinct 
and  unconnected  adverse  claims,  contendingwith  Webb's 
claim.  This  writ  of  error  is  brought  by  the  heirs  of 
William  Galloway.  The  other  Galloways  are  not  be- 
fore the  court.  The  plaintiffs  here,  have  no  right  to 
inquire  into  the  validity  of  the  award,  as  between  the 
other  Galloways  and  Webb.  They  have  acquiesced. 
But  if  the  award,  as  to  that  part,  could  be  inquired  into,, 
and  should  be  found  defective,  it  would  not  destroy  the 
award  as  to  the  plaintiffs  in  this  suit.  For  where  an  a- 
ward  relates  to  several  distinct  and  separate  matters,  it 
may  be  void  as  to  some,  but  valid  as  to  others.. 

The  award,  as  to  the  present  plaintiffs,  is  certain  and 
final.  It  directs  a  relinquishment  to  be  made  to  Webbv 
of  all  the  interference  between  the  two  claims.  This  can 
be  done  without  a  survey,  and  the  conveyance  would  be 
sufficient.  But  in  arbitrations  relative  to  interfering 
land  claims,  it  is  the  universal  practice  to  settle,  by  the 
awards,  the  relative  merits  of  the  claims,  and  the  man- 
ner in  whieh  they  should  have  been  surveyed  j  and  to 
direct  a  relinquishment  or  conveyance  to  be  made  after 
a  survey  is  made  ;  and  then  leave  it  to  the  court,  to  cause 
the  survey  to  be  made,  and  to  effectuate  what  they  have 
directed  to  be  done.  This  settles  all  the  points  in  dis- 
pute between  the  parties,  and  leaves  but  a  ministerial 
act  to  be  done  by  the  surveyor,  a  ministerial  officer^ 

For  the  liberality  with  which  awards  have  been  treat- 
ed in  modern  times,  the  court  is  refered  to  the  argu- 
ment on  this  subject,  in  the  case  of  ftPCullough  vs.  My- 
ers's executors  (a).  {a)  dnttiyj* 

If  the  guardian  has,  by  law,  the  power  to  refer  the 
land  disputes  of  his  ward  to  reference,  it  follows,  as  inci- 
dent to  that  power,  that  he  must  convey,  where  a  con- 
veyance is  to  be  made  of  the  claim  of  the  ward.  If. 
however,  that  is  not  the  case,  the  award,  so  far  as  it  di- 
rects the  conveyance  to  be  by  the  guardians,  is  surplus- 
age, and  cannot  vitiate. 

To  the  objection  that  the  members  of  the  court  could 
not  refer  a  dispute  to  themselves,  we  contend,  that  it  does 
2  ft 
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Galloway's    not  appear,  from  this  record,  that   they  were  the  same. 

eJrS_,  It  is  true,  the  names  are  the  same  ;  but  from  the  names 

Webb.       being  the  same,  you  cannot  judicially  know  that  they  are 

the  same.     It  is  no  uncommon  thing  for  there  to  be  two 

mwi  of  the  same  name. 

But  if  the  question  were  properly  before  the  court,  it 
is  clearly  in  our  favor.  The  parties  select  their  own  ar- 
bitrators. The  court  does  not  make  the  choice  :  and 
the  court  cannot  limit  them  in  their  choice.  Mr.  Al- 
len's objections,  as  to  the  possibility  of  bias,  should  be 
considerations  with  the  parties,  before  a  choice  is  made. 
It  is  too  late  to  talk  about  it  after  that  choice  is  made. 
And  if  the  arbitrators,  while  acting  as  such,  were  to  act 
improperly,  application  may  still  be  made  to  them,  as  a 
court ;  and  if,  as  a  court,  they  will  not  do  right,  the  party 
aggrieved,  can,  by  bill  of  exceptions,  put  it  on  record, 
and  apply  to  this  court,  where  justice  will  be  done. 

Allen,  in  reply. — That  awards  should,  in  the  general, 
be  encouraged,  I  will  not  deny.  But  you  must  adhere 
to  the  rules  of  the  law  in  doing  it,  or  there  is  no  telling 
where  we  are  to  be  led  to.  The  whole  of  the  claims 
were  submitted  together.  They  seem  connected  toge- 
ther ;  and  if  one  part  is  not  good,  the  whole  must  fall. 

This  award,  as  to  us,  is,  at  best,  but  interlocutory. 
Then,  according  to  the  nature  of  things,  if  it  is  but  in- 
terlocutory, it  is  not  final  ;  and  an  award  which  is  not 
final,  is  void,  and  cannot  afterwards  be  made  good. 
Questions  as  difficult,  may,  and  will,  frequently  arise, 
in  carrying  an  interlocutory  award  or  decree  into  ef- 
fect, as  in  settling  the  first  dispute.  Witness  the  case  of 
Brown  vs.  Crow's  heirs  («),  now  oh  your  docket,  to  de=- 
^      ?  cide  upon  the  mode  of  laying  down  a  survey,  directed 

by  a  former  decree  of  this  court,  to  be  laid  down. 

This  court  must  consider  the  arbitrators,  and  court, 
as  the  same  persons.  They  are  of  the  same  names  ;  and 
I  take  it  to  be  the  law,  that  where  the  same  names  ap- 
pear in  the  same  record,  concerned  in  the  same  transac- 
tion, they  must  be  taken  as  the  same,  unless  the  contrary 
be  shewn.  If  the  fact  had  been  otherwise,  the  other  side 
should  have  shewn  it. 
May  7th.  Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

After  a  statement  of  the  case,  he  proceeded: 

It  is  evident,  from   the  record,  that  there  were  four 
parties  to  the  submission  j  and  that  four  distinct  claims, 
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one  belonging  to  each  party,  were  submitted  ;  and  the  Calloway'i 
arbitrators,   in  their-  award,  have  accordingly  awarded        r  vs 
upon  the  respective  claims  of  each,  party  severally.     It        \Vti>«. 
will,  therefore,  be  necessary  to  consider  so  much  of  the 
award  as  relates  to  the  plaintiffs  in  this  writ  of  error,  and 
their  interest  only. 

We  will  examine  the  errors  assigned,  in  their  order. 

By  an  act  of  assembly,  passed  March  1st  1797  (er),      (a)  Afts  of 
entitled  "  An  act  concerning  guardians,  infants,  masters,   1796-7^  145, 
and  apprentices,"  it  is  provided,  that  "When  the  claim  x  bn,d-  510" 
of  an  infant  or  infants,  to  land,  shall  interfere  with  the 
claim  or  claims  of  any  other  person  or  persons,  it  shall 
and  may  be  lawful  for  the  guardian,  of  such  infant  or  in- 
fants, to  settle  the  dispute,  with  the  proprietor  or  pro- 
prietors of  the  interfering  claim  or  claims,  by  submitting 
the  same  to  reference,  agreeable  to  the  arbitration  laws 
that  may  be  in  force,"  &c.     By  an  act  passed  the  19th  of 
December  1795,  entitled    "An  act  concerning  arbitra- 
tions" (6),  persons  desirous  of  ending  any  controversy,      (4)  Arts  of 
or  suit,  by  arbitration,  were  authorised  mutually  to  agree  T795>  ch'  9'  p' 
to  submit  such  controversy,  or  suit,  to  the  decision  and 
determination  of  any  person  or  persons  chosen  by  the 
parties  contending.     And  they  were  further  authorised 
"  To  nominate  the  person  or  persons  so  chosen,  together 
with  the  nature  of  the  dispute   to  them  refered,  to  any 
court  of  record  within  this  commonwealth,"  &c. 

From  these  two  acts,  taken  together,  it  is  clear  that 
the  guardians  of  the  then  infants,  John  and  James  Gal- 
loway, were  authorised  to  make  the  submission  ;  and 
that  the  court  were  authorised  to  make  the  order  of  re- 
ference, on  the  application  of  the  guardians  "  purport- 
ing to  operate  on  the  property  (to  wit,  the  land)  of  the 
infants." 

If  any  doubt  can  exist,  it  cannot  be  either  as  to  the 
power  of  the  guardians  to  submit,  or  as  to  the  power  of 
the  court  to  make,  on  their  application,  me  order  of  re- 
ference, at  the  December  term  1797  ;  but  it  must  be  as 
to  the   power   of  the  court  to  render  judgment  on  the 
award,  at  the  February  term  1793.     This  doubt  is  rais- 
ed, by  the  act  passed  the  12th  day  of  February  1798,  en- 
titled "  An  act  concerning  awards  (c),  in  the  last' section      ,  .   A&s  of 
of  which,  it  is  declared,  that  "  All  former  acts  concern-  1  fei,  1793,  ch, 
ing  awards  or  arbitrations,  now  in  force  in  this  common-  25    p-   57»  * 
wealth,  are  hereby  repealed."     And  the  February  fcei:ia  £rdd*^* 
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Gallowat'i  0f  the  Bourbon  court,  commenced  on  the  third  Monday 
s  w.  of  the  month,  which  could  not  be  earlier  than  the  15th 
Wjeis.  day  of  the  month.  The  last  recited  act  contains  no  pro- 
vision authorising  guardians  to  make  submissions  for 
their  wards  ;  and  it  has  been  contended  that  the  repeal- 
ing clause  therein,  repealed  that  clause  in  the  u  act  con- 
cerning guardians,"  &c.  by  which  authority  had  been  given 
tothemtosubmit,&c. ;  and  that  therefore  the  court  could 
not,  at  the  Februaiy  term  1798,  render  judgment  on  this 
award,  which  was  made  on  the  29th  December  1797. 

We  cannot  assent  to  so  much  of  the  premises,  as  al- 
leges that  any  part  of  the  act  "  concerning  guardians," 
&c.  was  repealed  by  the  general  clause  in  the  act  of  Feb- 
ruary 1798,  "  concerning  awards." 

But  if  the  premises  were  true,  the  conclusion  would 
by  no  means  follow.  The  act  of  1797,  relates  to  the 
power  of  guardians  over  the  estate  of  their  wards,  and 
gives  them  a  new  power,  which  before  they  did  not  pos- 
sess ;  and  it  declares,  that  they  may  submit  to  reference 
disputes  concerning  the  lands  of  their  wards,  "  agreeable 
to  the  arbitration  laws  that  may  be  in  force." 

From  this  declaration,  the  legislature  evidently  had 
in  contemplation  that  changes  might  take  place  in  the 
arbitration  laws  ;  and  as  evidently  intended  that  such 
changes  should  not  affect  the  power  they  had  given  to 
the  guardians  ;  but  that  those  powers  should  be  still  ex- 
ercised by  making  submissions  agreeably  to  the  forms 
which  then  were,  or  that  might  at  any  time  thereafter  be 
prescribed  by  the  general  arbitration  laws. 

With  this  declared  intention  of  the  legislature  of  1797 
before  them,  it  cannot  be  presumed  that  the  legislature 
of  1798,  if  they  had  a  different  intention,  would  content 
themselves  by  declaring  it  by  implication  only  ;  or  by 
th^  general  expressions  in  the  repealing  clause  of  the 
act  of  1798,  before  recited  ;  especiallv,  when  there  is  no 
part  of  the  act  of  1798,  which  shews  that  the  legislature 
had,  at  that  time,  in  their  contemplation,  the  case  of  in- 
fants, or  the  power  of  the  guardian  over  them,  or  their 
estates. 

But  if  we  should  be  mistaken  in  supposing  that  the 
act  of  1798,  does  not  repeal  any  part  of  the  act  of  1797, 
still,  the  conclusion  will  not  follow,  that  because  the  act 
of  1797,  authorising  the  submission  and  the  award,  both 
of  which  were  made  in  December  1797,  had  been  re- 
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pealed  by  the  act  of  the  12th  of  February  1798,  no  judg-  Galu>wat'« 
oient  could  be  rendered  on  the  award  after  the  12th  day     e'"w; 
of  February  1798.     The  act  of  1798,  is  clearly  prospec-       Wxb^ 
tive  in  its  provisions,  and  intended  to  operate  upon  sub- 
missions thereafter  to  be  made. 

The  act  of  1798,  has  not  declared  that  it  intended  to 
wake  void,  submissions  and  awards  made  before  its  pas- 
sage, wherever  no  judgment  had  been  entered  upon  the 
award,  before  the  passage  of  the  act.     It  can  only  have 
that  operation  by  construction.     The  intention  of  the 
makers  of  a  statute,  should  be  followed   with  reason  and 
discretion,  in  the  construction  of  a  statute — Plow.  206. 
Every  statute  ought  to  be  construed  for  the  preventing 
delay  as  much  as  possible  (a).     No  statute  shall  be  con-     (<»)  *  !«*» 
•trued  in  such  manner  as  to  be  inconvenient,  or  against       '    **" 
reason — 4  Bac.  Ab.  652  (£).       All  these  rules  of    con-      (i)  old. Ed. 
struction  would  be  violated,  if  the  construction  contend-  Gwii.    Ed«    6 
ed  for,  should  be  adopted.  vjU  »*• 

The  intention  of  the  act  of  1798,  was  to  provide  more 
effectually  for  submissions  to  arbitrators,  in  future,  than, 
had  theretofore  been  done,  and  not  to  defeat  those  sub- 
missions and  awards  which  had  been  previously  made, 
pursuant  to  the  existing  laws  :  and  it  would  be  highly 
inconvenient,  and  against  reason,  that  they  should  be  de- 
feated, after  the  parties  had  incurred  all  the  expence  and 
trouble  of  settling  their  disputes,  except  the  entry  of  the 
judgment  on  the  award.  It  would  also  tend  to  produce 
unreasonable  delay  in  determining  controversies  be- 
tween the  parties,  if,  after  having  litigated  the  difference 
before  the  tribunal  of  their  own  choice,  and  when  no^ 
thing  remained  to  be  done,  but  the  confirmation  of  the 
court,  they  should  be  turned  round,  to  litigate  the  same 
matter,  by  an  original  suit. 

If  the  construction  contended  for,   were  correct,    it 
would  defeat  every  submission  and  award  made  under 
the  act  of  1795  (c),  "  concerning  arbitrations,"  where  no     W  Ch*   9» 
judgment   had  been  rendered  thereon,   until  after  the  p*  *7* 
passage  of  the  act  of  1798  ;  for  the  former  act  was  ex- 
pressly repealed  by  the  latter. 

We  cannot  suppose  the  legislature  intended  so  great 
a  mischief,  unless  they  had  so  expressly  declared.  If, 
therefore,  the  premises  assumed,  were  correct,  the  con- 
clusion attempted  to  be  drawn  therefrom,  cannot  be 
maintained;  and,  consequently,  the  first  assignment  of 
error  must  be  overruled. 
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Gauowat'j 
heirs 

•vs. 
WlBB. 


The  second  assignment  of  error  was  very  feeblv  reli- 
ed upon  in  argument,  and  is  sufficiently  refuted  by  an 
examination  of  the  submission  itself. 

The  third  assignment  of  error  seems  to  be  founded 
upon  a  mistake,  in  supposing  there  was  but  one  James 
Gallowav  a  party  to  the  submission  ;  whereas  a  close  at- 
tention to  the  record,  proves  there  were  two,  to  wit— ■ 
James  Galloway,  an  adult,  whose  claim  under  his  certi- 
ficate for  pre-emption  of  1000  acres,  is  submitted  ;  and 
James  Galloway,  the  infant  co-heir  and  devisee  with. 
John,  of  William  Galloway,  deceased,  whose  claim,  de- 
rived under  the  entry  of  800  acres,  made  in  the  name 
of  their  ancestor,  is  also  submitted. 

But  had  this  not  been  the  case,  the  uncertainty  in  the 
award,  as  to  the  pre-emption  of  1003  acres,  relied  on  in 
the  argument,  could  be  no  cause  for  setting  aside  th;  a- 
ward,  so  far  as  it  relates  to  the  claim  of  William  Gallo- 
way, of  800  acres  ;  or  the  judgment  of  the  court  ren- 
dered on  that  part  of  the  award  alone.  They  are  two 
distinct  subjects.  It  has  been  often  held  that  an  award 
good  in  part,  and  had  in  part,  may  be  supported  as  to  the 
part  which  is  good.  The  doctrine  applies  with  peculiar 
force  to  those  cases  where  the  several  parts  of  the  award 
relate  to  several  subjects  ;  and  many  cases  have  carried 
the  doctrine  much  farther. 

That  the  part  of  the  award  relating  to  the  claim  of 
James  and  John  Galloway,  deceased,  (which  is  the  only 
part  thereof  now  before  the  court)  is  sufficiently  certain, 
will  be  shewn  in  the  consideration  of  the  fourth  assign- 
ment of  errors. 

The  objection  contained  in  that  assignment,  is,  that 
the  arbitrators  did  not  fix  the  boundaries  of  the  land  di- 
rected by  this  part  of  the  award  to  be  conveyed  to  Webb, 
but  left  the  boundaries  to  be  settled  by  the  surveyor. 

This  objection  is  capable  of  several  answers,  deemed 
satisfactory.  First — The  land  directed  in  the  award  to 
be  conveyed  by  John  and  James  Galloway,  infants,  &c. 
is  sufficiently  ascertained  and  described  in  the  award  it- 
self, without  any  survey  being  made. 

The  award  directs  them  to  convey,  by  their  guardian, 
"  Ail  their  right,  title,  and  interest,  to  what  land  the  said 
William  C.  Webb's  survey  covers  of  the  entry  and  sur- 
vey of  Wdliam  Gallowav,  deceased."  If  a  deed,  in  o- 
ther  respects  regular,  had  been  executed,  describing  the. 
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land  conveyed  in  the  very  words  of  the  award,  it  would  Galioway's 
have  contained  sufficient  description  ;  and  would  forever     e  r  _!' 
•have  extinguished  their  title  to  any  part  of  the   interfe-       Webb. 
rence  between  the  two  claims.     If  the  arbitrators  had  as- 
certained the  precise  boundary,  and  quantity  of  interfe- 
rence, and  bad  directed  a  deed  to  be  executed  agreeably 
thereto,  it  could,  when  executed,  have  done  no  more. 

Seeondh  ■ — An  award  which  is  certain  to  a  common 
intent,  should  be  adjudged  good  ;  otherwise  few  awrards 
would  be  permitted  to  stand.  For  however  well  this 
-domestic  tribunal  of  the  parties'  own  choice,  may  be 
calculated  to  administer  substantial  justice  between 
them,  the  judges  thereof  cannot  be  presumed  to  be  gene- 
rally conversant  with  technical  forms.  And  we  think 
this  part  of  ihe  award  certain  to  a  common  intent,  as  to 
what  land  was  to  be  conveyed. 

It  has  been  urged  that  the  arbitrators  should  have  as- 
certained the  precise  boundary  of  the  land  to  be  convey- 
ed ;  and  that  otherwise  the  boundary  may  still  be  a  sub- 
ject of  dispute.  But  how,  it  may  be  asked  ?  By  ques- 
tioning the  identity  of  the  lines  of  the  original  survey? 

Suppose  the  arbitrators  had  gone  on  the  ground,  or 
had,  previous  to  making  up  their  award,  sent  the  sur- 
veyor to  lay  down,  with  lines  and  figures,  the  bounda- 
ries or  lines  of  the  land  to  be  conveyed  ;  might  not  the 
identity  of  these  lines,  so  laid  down,  be  afterwards  made 
a  question  ?  Surely  they  might.  And  so  too,  after  an 
interlocutory  decree,  and  then  a  final  decree  made  on  a 
report  of  the  surveyor  in  a  chancery  cause,  if  the  parties 
were  sufficiently  perverse,  a  dispute  might  be  made,  as 
to  the  identity  of  the  lines  of  the  survey  reported,  con- 
tained in  the  final  decree*  And  this  dispute  can  only 
be  settled  by  calling  on  the  surveyor,  or  others,  who 
were  present,  or  by  tracing  the  lines.  Yet,  would  any 
man  contend  the  decree  was  not  certain,  to  every  rea- 
sonable intent  ?  So  here,  the  arbitrators  direct  the 
whole  of  the  original  survey  of  the  one  party,  within  the 
boundaries  of  the  original  survey  of  the  other,  to  be  con- 
veyed to  that  other.  Nothing  was  necessary,  but  to 
trace  the  lines  of  the  original  survey. 

Before  a  party  should  be  permitted  to  excuse  him- 
self from  the  performance  of  an  award,  on  the  ground  of 
uncertainty,  or  that  the  subject  was  still  left  open  to  li- 
tigation, the  uncertainty  should  appear,  not  only  to  be 
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CAttowAt's    Such  as  the  party  might  rei^e   a  dispute   about,  I  u^  *t» 
5  should  be  such  as  he  mighty<7fr/t/   ;>nd  hcnesth;  ( 

W>»».       about;  because  he  could  not  reasonably  know  u }         ...» 
his  duty. 

A  third  answer  to  this  objection,  is,  that  the  nrbitra-. 
tors  have  not  left  the  boundary  of  the  land  to  be  to. 
ed,  to  be  ascertained  by  the  surveyor,  as  is  in  the  assign- 
ment of  error  supposed,  but  only  the  quantity  :  a  thing 
wholly  immaterial  to  be  ascertained  in  any  way.  It 
clearly  appears  that  the  lines  of  the  original  survev  in- 
cluding the  interference,  were  intended  to  be  the  boun- 
dary of  land  to  be  conveyed  ;  the  award  having  direct- 
ed the  whole  of  the  one  survey  covered  by  the  other* 
(which  would  necessarily  furnish  a  complete  boundary 
all  around  the  tract)  to  be  conveyed. 

But  whether  the  quantity  or  boundary  of  the  land  to. 
be  conveyed,  had  been  directed  to  be  ascertained  by  the 
surveyor,  we  should,  in  this  case,  have  held  the  award,  a* 
to  the  present  parties,  good.  Because  it  would  be  but 
doing  a  ministerial  act,  by  a  ministerial  officer,  acting 
under  the  direction  of  the  award,  or  the  judgment  of 
the  court  thereon.  In  the  one  case,  he  would  only  have 
to  take  the  bearings  and  distances  of  so  much  of  the  line* 
of  the  original  surveys,  as  embraced  the  interference  ;: 
and  in  the  other,  he  would  have  to  calculate  the  area 
within  those  lines  ;  for  in  both  cases,  the  award  clearly 
points  out  those  lines  as  the  criterion  by  which  he  is  ta 
be  governed. 

Many  awards  have  been  holden  good,  which  directed 
one  partv  to  pay  the  costs,  without  ascertaining  the  a- 
mount  of  the  costs  ;  but  leaving  them  to  be  taxed  or 
calculated  by  the  ministerial  officer  of  the  court,  the 
clerk.  And  yet  the  clerk  might  tax  the  costs  errone- 
ously, and  his  erroneous  taxation  might  be  corrected  by 
the  court.  The  case  before  us,  does  not  appear  to  be  a 
stronger  one. 

It  has  been  urged  that  this  award  is  only  interlocutory, 
not  final,  as  it  should  be,  and  therefore  reversible  :  and 
it  has  been  likened  to  an  interlocutory  decree.  But  we 
cannot  discover  the  similarity  between  them.  After  an 
interlocutory  decree  pronounced  by  the  court,  it  may, 
on  a  sufficient  case  made  out,  be  set  aside  by  the  court, 
to  permit  the  party  to  amend  his  proceedings,  or  to  take 
new  evidence  ;  and  is  completely  within  the  power  of 
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the  tcurt  :   and  therefore    it   is   not  final;  or  in  other  Galloway's 
v  ords,  conclusive,  as  to  the  matter  of  right.     Such  would      e'rS,„. 
not  be  thf  case  in  this  award,  after  the  court   had   ren-        Webb> 
dered  judgment   on  it.     It  could    only   be  opened  by 
those  means    whereby  a  final  decree  could   be  opened. 
The  award  must  be  considered,  in  this  case,  as  having 
finally  decided  the  controversy. 

The  matter  in  controversy,  was,  whether  William  C. 
Webb's,  or  the  two  minor  Galloways'  right  to  the  land 
embraced  within  the  interference  between  their  claims, 
was  the  best.  That  controversy  is  certainly  and  finally 
determined,  by  the  award  having  directed  that  they 
should  convey  jo  him  the  whole  of  the  interference  be- 
tween the  surveys. 

As  to  the  Jifth  assignment,  we  are  of  opinion  that  the 
direction  to  the  infants  to  convey  by  their  guardian,  is 
rot  fatal.  The  substantial  part  of  the  decision,  is,  that 
John  and  James  Galloway,  (the  infants)  shall  convey. 
The  direction  that  they  shall  do  it  by  guardian,  is  but  a 
direction  as  to  the  form,  and  not  material. 

If  the  act  of  1797,  had  expressly  directed  that  upon 
a  submission  by  guardians,  on  behalf  of  their  wards,  the 
guardians,  on  a  decision  against  them,  shall  convey  for 
them  ;  it  cannot  be  doubted,  that  if  the  conveyance  were 
not  made  by  the  guardians,  during  their  guardianship, 
or  the  minority  of  their  wards,  the  infants  might,  after 
attaining  full  age,  be  compelled  to  make  the  conveyance  ; 
that  being  the  substance  of  the  thing  awarded. 

The  act,  it  is  true,  does  not  give  such  direction  ;  and 
therefore  it  is  contended,  that  the  award,  having  so  di- 
rected, must  be  fatally  erroneous.  The  conclusion  does 
not  follow  :  for  if,  in  the  case  before  put,  the  direction 
that  they  should  convey  by  their  guardians,  would  be 
dispensed  with,  as  an  immaterial  formality  ;  no  rea- 
son can  be  discerned,  why,  in  this  case,  it  should  not 
be  deemed  an  immaterial  formality  likewise.  The  sub- 
stance of  the  award  here,  as  well  as  in  the  case  suppo- 
sed, is,  that  the  parties  shall  convey. 

If  the  guardian  had  conveyed,  it  could  not,  by  any 
possibility,  have  prejudiced  their  wards.  It  could  only 
operate  as  a  conveyance  during  their  minority  :  during 
which  time,  the  guardians  might  have  bound  the  estate 
by  lease,  and  delivery  of  possession.  But  if  the  guar- 
dians had  made  a  lease  to  endure  bevond  the  minority  of 
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Galioway's  their  wards,  it  would  hayje  been  good  during  that  pert* 
vu  od,  although  voidable  by  them,  when  they  attained  full 

■Webb.  age.  And  such  must  have  been  the  nature  of  the  con- 
veyance here,  if  it  had  been  executed.  In  this  case,  the 
guardians  might  have  surrendered  the  possession  of  the 
land  under  the  award  ;  and  it  is  conceived  it  was  their 
duty  to  do  so. 

Whether  the  guardians  have  either  conveyed  or  sur- 
rendered possession,  we  cannot  tell  from  the  record  ; 
nor  is  it  material.  The  infants  have  a  right,  upon  their 
coming  of  age,  to  shew  cause,  if  any  they  can,  against 
the  decree  rendered  on  the  award,  either  by  a  proper 
case  made  out  in  a  bill  exhibited  by  them  to  set  it  aside, 
or  in  any  proceeding  against  them,  to  enforce  it. 

Upon  the  whole,  the  award,  as  to  the  matter  of  right, 
appears  to  us  as  certain  and  final  as  is  required  by  the 
laws  of  1795,  and  1797,  under  which  it  was  made  ;  and 
that  the  matter  of  this  assignment  must  be  considered  as 
but  a  matter  of  form  ;  which,  under  the  act  of  1795, 
ought  to  be  disregarded.  From  this  view  of  the  sub* 
ject,  it  will  not  be  necessary  finally  to  determine  whe- 
ther the  guardians  should  convey  the  legal  title  com- 
pletely, or  not. 

The  sixth  assignment  of  error,  it  is  conceived,  is  suf- 
ficiently answered  by  the  observations  on  the  previous 
assignments. 

As  to  the  seventh,  and  last  error  assigned,  we  are  of 
opinion,  that  if  we  could  judicially  know  that  the  per- 
sons named  as  arbitrators,  were  the  judges  of  the  court, 
of  the  same  names  ;  it  would  not  be  considered  as  error. 
The  act  of  assembly  gave  the  parties  the  right  of  choos- 
ing "any  person  or  persons,"  as  their  arbitrators  ;  and 
we  cannot  restrain  their  exercise  of  that  right  of  choice. 
The  choice  is  the  act  of  the  parties — not  of  the  court. 

Judgment  affirmed. 


May  vL  FAUGHT  vs.  BYRNE.* 

An  execu-       A  judgment  was  obtained  by  Byrne,  in  the  Franklin 
uon  againft  the  c;rcujt  court  against  Baker  Ewing,  and  Asa  Beall,  his 

principal,  when  '   . p       _  °         ,  •         V 

judgment  is  en-  appearance  bail.     Execution  was  sued  out  against  Ew- 
tered  againft  de.  ing  only,  on  which  a   replevy  bond  was  taken,  with 
ant  &  bai1'  Faught  as  the  security.     A  writ  of  error  coram  vobis 
*  Abfent,  Edwards,  Ch.  J, 
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was  prosecuted,  and  this  variance  between  the  judgment      Favcht 
and  execution,  (amongst  others)  .was  assigned  for  error.       ByTne- 
On  the  trial,  that  court  dismissed  the  writ  of  error ;  and 
Faught  sued  out  his  writ  of  error  from  this  court,   and  '« irregular  and 
assigned  this   as   one  of  the  grounds  for  reversing  the  '''i""^^^. 
judgment  of  the  circuit  court,  in  the  writ  of  error  coram  ti0n  by  virtue 

yobis.  of  which  a  re- 

It  was  argued  by  Talbot,  for  the  plaintiff  in  error  3  gg^  JJfJ^ 

and  Allen,  for  the  defendant.  guiar'and  erro- 

Judge  Trimble,  delivered  the  following  opinion  of  neous>'1  renders 

.1  i  the    replevin 

the  COUrt:    ^  bond  alfo  errc- 

1  he  variance  between  the  judgment  and  execution, 
was  glaringly  irregular  and  illegal.  The  replevy  bond 
is  but  a  continuance  of  the  execution  ;  is  founded  on  it ; 
recites  that  execution  as  the  authority  by  which  it  was 
taken  ;  and  this  superstructure  must  be  adjudged  as  un- 
lawful as  the  foundation  whereon  it  is  erected.  The 
court,  therefore,  erred  in  refusing  to  correct  the  proceed- 
ings, when  applied  to. 

Judgment  reversed  ;  and  the  cause  remanded,  with 
direction  to  the  inferior  court  to  quash  the  execution 
and  replevy  bond. 


neous. 


GAUNT  vs.  BROCKMAN. 

GAUNT  brought  his  action  of  detinue  againstBrock-  After  the  0- 
man,  for  some  slaves.     A  verdict  was  found,  subject  to  Potion  of  .th.e 

,        '    .    .  5."  ,  ,  ,.,•>..      aft  of  Virginia 

the  opinion  01  the  court,  on  an  agreed  case,  which  is,  in  0f  1758,  &  be- 

Substance,  that-r-  fore  the   opera- 

Samuel  Rollins,  in  the  state  of  Virginia,  being  the  Jn  ^  the  aa* 
owner  of  the  slaye  Hester,  the  mother  of  the  other  gifts  of  flaves 
slaves  sued  for,  in  August  1780,,  sent  Hester  to  Reuben  were  void,  as 
Sullinger,  who  married  his  daughter  Sally.     Hester  re-  he™e<n  donor 

.      °,     ,  '  ,  ,  .    ,°     .        ,       '  N    and    donee,    as 

mamed  there  (except  when  sick,  in  the  summer  1781)  wen  as  againft 
until  Sullinger's  death,  about  April  1785.  When  an  creditors  and 
inventory  and  appraisement  of  Sullinger's  estate  was  ^rc{h)afers~I 
making,  old  Rollins  objected  to  putting  Hester  in  the  in-  Former  Pof- 
v.entory,  she  being  then  in  the  possession  of  his  daugh-  fefiion  of  flaves, 
ter,  Mrs.  Sullinger.  Upon  interrogation  if  he  had  not  tb™eu  nconte" 
intended  the  slave  for  his  daughter,  he  said  he  had,  "  but  nj^gh  to  pro- 
had  never  given  her  to  his  daughter."  He  then  gave  te&  the  holder 
her  to  his  daughter,  in  a  public  manner.     She  held  pos-  agiinft  *n  ac: 

r     1  -j       1  mi  •  -  1      1       tienjcannof.eft 

session  ot  the  said  slave  until  her  marriage  with  the  a  r  ght,  10  as 
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Gaunt       plaintiff,  who  kept  possession  until  1S04.     Old  Rolling 
t,      *r"     ,     by  his  will,  dated  6th  of  February  178t>,  and  proved  and 

iiROCKMAN.  J  I  r    ti  •  T  1 

recorded  tne  summer  iollowing,  "  Leaves  to  his  daugh- 
t>  enable  fuch  ter,  S  illy  Gaunt,  negro  Hester  and  increase  (now  in  pos- 
hold.er,     ^ti?n  session  of  Reuben  Gaunt)  indurhg  her  life,  and  at  her 

deprived  or  the     ,        ,      .  ,  1,1  i  «  ,,        „    , 

j-Vope  ry,  to  tieath  the  negroes  to  descend  to  her  daughter,  Alley  Sul- 
ipaintaib  an  ac.  linger."  Sally  died  about  1802-3.  Brockman  inter- 
^The^KcS  mari"ied  with.  the  devisee,  Alley  §ullinger  ;  and  in  1804, 
in  thepreamsie  'he  negroes  came  to  his  possession.  Upon  this  agreed 
of  aftitutedoe.s  case  the  general  court  gave  judgment  for  the  defendant ; 

"eneral^  wjrdl  £"0m  which  GaUUt  *PPealed- 

of  the  enadting  Allen,  for  the  appellant.— This  being  a  dispute  be- 
ci?uf>,   to  the  tween  Gaunt  and  Brockman, you  must  decide  which  has 

cafes  recced  in  th     b    t  -^       Thg         blk      -ft  tQ  C^jj    ■  th     daughter 

taepr'imale.       .  .     °        .         •  ,    ~,  •  ?• 

in  ^785,  is  admitted  j  and  also,  our  possession  under  it, 
ay  3r  "      of  near  twenty  years.     It   may  be   objected  to  us,  that 
(a)0!dbody  the  Virginia  statute  of  1758  (<:/),  requires  gifts  of  slaves 
of  Vir.  Laws,  to  fog  in  writing  j    and  that  the  statute  of  1785,  which 
V  y.^"  tcok  effect  on  th^  first  of  January  1787,  is  an  alteration 

qf  the  law,  declaring  that  gifts  accompanied  with  pos- 
session, shall  be  valid.  But  I  contend  that  the  act  of- 
1758,  ought  to  receive  the  same  construction  which  it 
now  has,  with  the  amendment  of  17&5.  It  is  not  un- 
common for  the  legislature  (for  preventing  disputes,  and 
out  of  abundant  caution)  to  amend  a  law,  when  the 
courts  of  justice  would  have  given  it  the  same  construc- 
tion, without  the  amendment. 

The  mischief  intended  to  be  guarded  against  by  the 
act  of  1758,  was  setting  up  secret  gifts,  against  purcha- 
sers and  creditors  The  object  of  the  law  will  fee  effec- 
tuated by  deeming  such  gifts  void,  as  to  them.  There 
•was  no  danger  of  an  injury  to  any  others  but  the  credi- 
tors and  purchasers  :  as  between  the  parties,  and  mere 
volunteers  under  the  donor,  the  gift  must  be  valid  ;  and 
I  am  inclined  to  think  that  the  cases  in  which  it  has  been 
decided  in  the  Virginia  courts,  that  a  parol  gift  is  void, 
have  been  onlv  where  purchasers  and  creditors  were  con- 
cerned. Gaunt,  in  this  case,  is  a  purchaser  for  a  valua- 
ble consideration.  He  claims  by  virtue  of  a  marriage  : 
and  marriage  is  a  good  and  valuable  consideration. 
Brockman  claims  under  the  will  of  old  Rollins,  and  can 
therefore  have  no  better  right  than  Rollins  had. 

We  are  also  entitled  to  recover,  by  virtue  of  our  long 
and  uninterrupted  possession^    It  would  have  barred 


SPRING  TERM,  1808.  33a 

Brockman  from  recovering  against  us.     And  his  impro-       Gaunt 
per  act,  in  procuring  the  negroes  from  us.  in  a  manner    b80C™Manj 
he  will  not  avow  on  the  record,  cannot  place  him  in  a 
better  situation  than  if  he  were  now  the  plaintiff.     If  the 
heirs  of  Sullinger  have  any  claim  to    the  negroes,    let 
them  look  to  us,  and  we  will  meet  them  on  that  ground. 

Clay,  for  the  appellee. — -In  detinue  the  plaintiff  must 
recover  on  the  strength  of  his  own  title.  He  must  have 
a  general,  or  a  special  property.  The  appellant  has 
shewn  neither ;  for  il  his  doctrine,  that  a  parol  gift,  ac- 
companied with  possession,  will  transfer  a  slave,  then  the 
property  vested  in  Sullinger.  The  delivery  of  the  pro- 
perty to  him  by  his  fjthrr-in-law,  on,  or  shortly  after, 
his  marrige,  without  an  express  reservation  of  the  right 
to  the  slave,  must  be  considered  a  gift.  If  this  is  not 
the  case,  there  are  few  sons-in-law  who  might  not  be 
stripped  of  their  property  ;  for  seldom  does  an  express 
formal  gift  take  place.  Such  has  been  the  decision  of 
the  superior  court  of  North- Carolina — See  Haywood's 
reports.  And  such  has  been  the  decision  of  the  infe- 
rior courts  of  this  count ry.  It  has  not  heretofore  come 
before  mis  court. 

But  I  contend  that  subsequent  to  the  act  of  1758,  and 
prior  to  the  taking  effect  of  the  act  of  1785,  there  could 
be  no  parol  gift  of  a  slave.     That  act  was  passed  to  pro- 
tect donors  from  pretended  gifts  being  set  up  and  sup- 
ported by  perjury,  as  well    as  to  protect    creditors  and 
purchasers.     It  is  true,  the  preamble  only  recites  the 
mischiefs  as  to  creditors  and  purchasers  ;  but  that  the 
preamble  shall  not  restrain  the  enacting  clause,  is   a  well 
settled  rule  (a).     It  is  usual  to  recite,  in  the  preamble,  a      {<*)  8  M°<*. 
few  of  the  most  prominent  evils,  and  then  proceed,  by  $£1"^,  M"h 
the  statute,  to  provide  for  every  mischief  that   can  be  — i  Jon.  164 
foreseen.  — 1  Pr  Wms. 

Mr.  Allen  is  mistaken  in  supposing  that  the  decisions  lb°(Gwii  eT\ 
in  declaring  that  parol  gifts,  though  accompanied  with  380,     381—3 
possession,  are  void  ;  are  confined  to   the  cases  of  ere-  Atk-    2<h— 
ditors  and  purchasers.      Turner  vs.    Turner,  1   Wash.     uwp*  543' 
139,  is  a  case  of  a  dispute  between   donor  and   donee. 
No  creditor  appeared   there,  and  is   full   in  mv  favor. 
This  same  doctrine,  that  a  gift,  not  authenticated  as  re- 
quired by  the  act  of  1758,  is  void,  has  lately  been  re- 
cognized and  decided  on,  by  the  supreme   court  of  the 
1/nited  States,  at  their  last  term.     It  was  a   case  of  pe/» 


334 


SPRING  TERM,  1808. 


GAvfrr      culiar  hardship.     The  gift  was  in  writing  to  an  infant* 

Buockmak.    ^ne  ^atner  did  not  record  it  ;  and  for   his  neglect,    do 

those  claiming  under  him,  retain  the  property.     It  wa$ 

in  the  case  of  Spiers  vs.  Willison,  which  went  from  thi^ 

state. 

Talbot,  in  reply.— A  bare  deliverey  never  can  pass  a 
right.  It  is  only  a  ceremony  to  show  an  intention  to 
give  or  vest  a  right.  And  wherever  there  is  no  inten- 
tion to  give,  there  can  be  no  gift.  It  is  shewn  here,  that 
Rollins  did  not  intend  to  give  the  negro  to  Sullinger. 
Delivery  is  used  and  relied  upon,  where  the  thing  does 
not  usually  pass  by  deed,  as  one  important  requisite  to 
a  gift,  not  as  the  sole  one.  If  the  case  refered  to  in  Hay- 
wood, was  a  case  of  a  bare  delivery,  without  any  thing 
to  indicate  an  intention  to  give,  it  is  preposterous. 
Where  delivery  is  followed  by  long  possession,  and  oth- 
er accompanying  circumstances,  it  may  be  evidence  for 
a  jury  to  infer  a  gift  ;  but  the  court  are  to  decide  on  the 
facts  submitted  ;  not  to  infer  facts  that  are  not  found  nor 
admitted.  There  is  nothing,  then,  to  shew  that  Sul- 
linger himsdf,  hsd  any  right  to  the  negro  in  question  ; 
and  we  cannot,  therefore,  be  injured  by  his  having  had 
the  possession  of  her. 

The  statute  of  1758,  was  a  remedial  one.     It  must  ber 
construed  by  the  rules  of  the  common  law  ;  by  consider- 
ing the  old  law,  the  mischiefs,  and  the  remedv  proposed.- 
The  old  law    is    known  ;  for  the  mischief,  look  to    the 
{a)  Co  Lit.  preamble  (a).     1  acknowledge  that  if  a  case  be  within 
79-P>°w-369  the  mischief  intended  to  be    provided  against,  and  the 
182— i    Vez!  enacting  clause  is  sufficiently  comprehensive,  you  should 
365,     377 — 4  consider  it  embraced  by  the   statute,  though   not  men- 
TrinRep.793  tioned'inthe  preamble.     But  here,  the  legislature  have 
(Cwii.  £d.)     shewn  the  reason  which  induced  them  to  interfere.     It 
381.  was   to  protect  creditors  and  purchasers.     Nothing  in 

the  law  shows  that  the  legislature  meant  to  protect  the 
donors.  They  could  not  have  meant  to  have  done  it. 
To  have  attempted  to  have  protected  a  donor,  who  was 
under  no  disability,  nor  improper  control,  against  him- 
self, would  be  absurd.  It  is  like  the  statute  directing 
conveyances  to  be  recorded  in  a  particular  time.  Un- 
der them,  it  has  been  frequently  decided,  that  if  made, 
and  not  recorded,  though  they  may  be  avoided  as  to 
purchasers  and  creditors,  yet  they  are  valid  and  obliga- 
tory between  the  partie6.    ' 
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IS* 


Edwarps,  Ch.  J.  delivered  the  following  opinion  of 
jhe  court:* — The  plaintiff  claims  under  the  verbal  gift 
by  Rollins  to  his  wife,  then  in  possession.  If  his  claim, 
so  derived,  is  invalid,  no  other  question  need  be  stirred  ; 
since  possession  is  protection  in  detinue,  against  all  the 
world,  except  the  right  owner  j  not  that  former  posses- 
sion will  maintain  the  action  against  all  except  the  right 
owner,  as  was  contended. 

By  the  act  of  assembly,  passed  in  Virginia,  in  1F58, 
jentitled  "  An  act  to  prevent  the  fraudulent  gift  of  slaves,'* 
parol  gifts  were  void,  and  no  estate  in  slaves  could  pass 
but  by  deed  or  will,  in  writing,  &e.  It  has  been  con- 
tended, that  the  act  did  not  extend  to  gifts  accompanied 
by  possession  in  the  donee.  But  to  limit  the  general 
words  of  enaction  in  the  statute,  by  the  recital  in  a  pre- 
amble, of  some  of  the  most  prominent  mischiefs,  cannot 
be  warranted  by  the  rules  of  exposition.  The  ceremo- 
ny by  which  slaves  should  be  transmitted  from  one  to 
another,  had  been  under  the  consideration  of  the  legis- 
lature, from  time  to  time,  from  the  year  1 705 f  and  the 
•difference  between  gifts  executed  and  executory,  was  not 
overlooked  ;  but  in  that  act  itself,  was  evidently  in  the 
contemplation  of  the  legislature ;  as  appears  by  the  second 
section,  providing  for  former  parol  gifts,  executed  and 
accompanied  by  five  years  possession  ;  and  the  third  sec* 
tion,  which  provides  for  recording  verbal  gifts,  in  cer- 
tain cases,  theretofore  made.  With  the  subject  thus  be- 
fore the  legislature,  we  cannot  presume,  in  an  act  provi- 
ding for  the  record,  and  confirmation  by  possession,  of 
antecedent  gifts  ;  the  legislature  meant  to  exclude,  out 
of  the  general  enaction,  "  that  after  the  passing  of  this 
act,  no  gift  of  any  slave  or  slaves  shall  be  good  or  suffi- 
cient to  pass  any  estate,"  &c.  the  cases  of  gifts,  accompa* 
nied  by  possession  of  the  donee ;  especially,  when  we 
find  the  clause  proceeds,  "  unless  the  same  be  made  by 
will,  duly  proved  and  recorded,  or  by  deed  in  writing,  to 
be  proved  by  two  witnesses  at  least,  or  acknowledged  by 
the  donor,  and  recorded,  &c.  within  eight  months  after 
the  date  of  such  deed  or  writing."  With  these  enac- 
tions,and  the  other  sections  of  the  act,  before  us,  how  can 
we  say  the  legislature  forgot  to  insert  this  further  excep- 
tion, "  or  unless  the  possession  of  said  slave  or  slaves 
shallbewith  the  donee,"  Sec.  and  that  we  will  supply  the 
•mission. 
*  The  Chief  Jwjtick  diflented  from  this  decifwn. 


Gaunt 

bsockman, 
Moy  yih. 
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GAtfNt  Possession  is  one  of  the  evidences  of  gift,  or  of  pro* 

BtacKMAN.  Perty  J  ancb  indeed,  a  tolerable  persuasive  evidence". 
Deeds  and  wills  are  also  but  evidences  of  transfer ;  more 
conclusive,  however,  and  less  liable  to  fraud,  secrecv, 
and  misconstruction,  thin  possession  or  parol  transfers. 
The  legislature  selected  the  higher  and  more  conclusive 
evidence  ;  we  cannot  supply,  by  intendment,  the  weaker 
and  more  uncertain. 

This  construction  gave  rise  to  the  act  of  1735,  sus- 
pended in  its  operation  until  the  first  day  of  January  1787; 
That  act  being  prospective  only,  cannot  opente  upon 
this  case. 

The  proposition,  that  all  gifts  accompanied  bv  posses- 
sion of  the  donee,  were  out  of  the  mischiefs  in:  n  led  'o 
be  guarded  against,  cannot  he  admitted.  The  mischief 
was,  the  secret  transfer  of  property,  hv  matters  in  pahs 
which  could  take  place  privately,  in  the  bosom  of  a  fa- 
mily, and  before  a  witness  or  witnesses,  who  being  kno  ivrt. 
only  to  the  donor  and  donee,  could  be  brought  forth  or 
held  back,  as  the  claim  of  a  creditor  or  purchaser,  of  do- 
nor or  donee,  might  require,  so  as  to  defeat  the  one  or 
the  other.  The  remedy  proposed,  was  to  require  a  more 
solemn,  public,  and  notorious  evidence  of  transfer  ;  there- 
by giving  the  property  in  slaves,  a  more  permanent  and 
less  volatile  composition,  so  as  to  be  more  accessible  to 
persons,  other  than  the  donor  and  donee.  In  the  act  of 
1787,  when  the  attention  of  the  legislature  was  again 
called  to  the  subject,  they  did  not  choose  that  possession 
alone,  without  regard  to  the  length  of  that  possession:, 
should  supply  the  place  (as  to  creditors  and  purchasers) 
of  the  evidence  required  by  the  act  of  1758. 

We  were,  at  first,  strongly  inclined  to  the  construction  of 
the  act,  as  contended  for  by  the  appellant  ;  but  upon  look- 
ing into  the  act  itself,  we  were  obliged  to  give  up  first 
impressions  ;  and  upon  a  view  of  the  different  acts  in  pa- 
ri materia^  we  have  no  hesitation  in  saying,  the  construe* 
tion  of  the  act  of  1758,  as  given  to  it  by  the  court  of  ap- 
peals of  Virginia,  in  the  case  of  Turner  vs.  Turner,  re- 
ported by  Washington  is  correct. 

Whether  the  possession  of  the  widow  Sullinger,  and 
of  Gaunt,  after  marriage,  was  under  old  Mr.  Rollins  in 
his  lifetime,  and  under  his  will,  afcsr  his  death  ;  or  whe- 
ther the  defendant  hath  title  in  right  of  his  wife,  or  a- 
gainstall  the  worlds  is  no;  for  us  to  say, judicially,  in  this 
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Wit ;  we  can  only  say,  the  case  agreed  shows  ho  title 
in  the  plaintiff. Judgment  affirmed. 


STAMPS   vs.  BEATY. 


.  ABOUT  the  year  1770,  Joseph  Morin  died  in  Vir-  ,    A  fale  of  a 
einia,  leaving  a  will,   by  which,    amongst  other  things,  fl«»e  of  the  tef- 

P  '  °    ,  •£  j  l  l    u      tator.by  the  ex- 

he  gave  several  specific  and  pecuniary  legacies,  and  the  ecutor,  veils  an 

*f  rest  and  residue  of  his  personal  estate  to  his  wife,  Ma-  abfo'iute  title  in 
ry  Morin."  the  P""^". 

.  In  the  year  177-,  the  executors,  by  a  bill  of  sale,  re-  t;&nof  th^efC 
citing  that  the  widow  had  paid  debts  for  the  testator,  to  tatedidnotjuf- 
the  amount  of  75l.  —  sold  and  conveyed  to  her,  in  con-  "ty ths  fale>the 
sideration  thereof,  a  negro  woman  and  child.     The  pos-  toth"™«xecuto£ 
session  of  the  negro  woman  and  her  descendants  had  He  cannot  pur- 
remained  with  the  wid'ow,  and  those  claiming  under  her,  <ue  the  nave  in- 
until    shortly  before    the  commencement   of  this    suit.  a0purchafer.S  ° 
Beaty  was  a  purchaser  Under  the  widow ;  and  Stamps      In  detinue,  if 
liaving  by  some  means  procured  possession  of  sOme  Of  l.he    judgment 
the  negroes,  claiming  on  behalf  of  the  heirs  ;  Beaty,  on  affirmed"' io-/*r 
the  1st  day  of  August  1804,  commenced  his  action  of  centum  damages 
detinue  for  them.      He  recovered  a  judgment  in  the  will  be  given  on 
Bourbon  circuit  court.     A  bill  of  exceptions,  filed  by  covered *bS»w* 
Stamps,  stated  the  will ;  the  bill  of  sale  ;  a  copy  of  the  for  the  deten- 
inventory  of  the  estate  of  said  Joseph  Morin  (which  a-  tion  »   bu|t  not 
mounted  to  more  than  said  sum  of  75/.)  ;  and  also  sta-  the'pmpJrwde 
ted  there  was  no  proof  whether  the  sale  from  the  execu-  tained, 
tors  to  the  widow,  was  public  or  private.     It  also  stated 
the  length  of  possession  of  the  widow,  and  those  claim- 
ing under  her.     It  also  stated  that  the   defendant  had 
applied  to  the  court,  to  instruct  the  jury  that  this  evi- 
dence did  hot  shoW  a  right  in  the   Widow,  and  those 
claiming  under  her,  to  the  negroes  :  and  that  the  court 
overruled  the  motion.     Stamps  appealed  from  this  j udg- 
.ment.  ,        , 

Bledsoe,  for  the  appellant.— By  the  laws  of  Virginia,  May  (,tbi 
when  this  transaction  took  place,  negroes  were  real  es- 
tate ;  and  executors  were  authorised  to  sell  negroes,  to 
pay  debts,  only,  where  there  was  a  deficiency  of  assets  ; 
and  then  the  sale  is  directed  to  be  made  in  public,  by 
•auction — See  body  of  Virginia  Laws  165,  §  29.  This 
is  a  special  authority  given  to  them  in  a  particular  event. 
They,  and  all  claiming  tinder  them,  must,  therefore, 
*  T 


338  SPRING  TERM,  1808. 

Stamps  shew  that  there  was  a  deficiency  of  assets  ;  and  that  the 
BeItv.  sa^e  was  public.  Without  this  having  been  the  case, 
the  executor  did  not  pursue  his  authority  :  and  no  doc- 
trine is  better  established,  than,  that  where  a  person  is 
acting  under  a  special,  limited  authority,  if  he  exceeds 
that,  authority,  his  acts  are  void,  and  do  not  bind  his 
principal. 

Here,  it  is  not  shewn  that  there  was  a  deficiency  of 
assets,  nor  that  the  sale  was  public.  The  residuary  be- 
quest to  the  widow,  of  the  personal  estate,  could  not  ex- 
onerate the  personal  estate  from  the  payment  of  debts. 
It  is  the  natural  fund,  and  must  be  exhausted  before  you 
call  in  other  aid,  unless  it  is  expressly  exonerated  by 
will.  That  has  not  been  done  here.  The  claim  of  the 
appellee  to  the  negroes,  is,  therefore,  clearly  defective. 

Clay,  for  the  appellee.  —  We  have,  in  this  case,  shewn 
that  we  held  nearly  thirty  years  peaceable  possession. 
That  would  protect  us  against  all  the  world.  The 
wrongful  act  of  the  appellant,  the  defendant  below,  by 
depriving  us  of  the  possession,  cannot  better  his  right. 
For  if  we  could  protect  ourselves  against  any  suit  by 
them,  it  gives  us  a  right,  and  we  have  an  equal  claim  to 
the  benefit  ol  the  statute  of  limitations,  as  if  we  were  de- 
fendants. 

It  is  contended  that  slaves  are  real  estate  ;  and  that 
therefore  the  executors  have  no  right  to  sell.  It  is  true, 
the  law  declares  them  real,  subject  to  certain  excep- 
tions ;  and  then  makes  the  exceptions  so  broad  that  it 
leaves  them  real  estate,  but  to  one  purpose  ;  that  of  de- 
scents— 1  Wash.  60,  2  Wash.  7. 

But  let  the  conduct  of  the  executor,  as  between  him 
and  the  heirs,  be  proper  or  improper,  his  sale  confers  a 
right  on  the  purchaser.  If  an  executor  sells  a  specific 
legacy,  when  there  is  a  sufficiency  of  other  assets  to  pay 
debts,  he  violates  his  duty ;  yet  his  sale  vests  a  right 
in  the  purchaser — 2  Wash.  69 — 1  Atk.  235 — 2  Vez.  75. 

If  an  executor  has  a  right  to  sell,  in  any  event,  his 
sale  must  be  obligatory  ;  and  the  heirs  must  look  to  him, 
if  he  misconduct  himself.  They  are  secured  in  this,  by 
his  bond  and  security.  How  would  it  be  possible  for 
purchasers  to  run  into  a  scrutiny  of  all  an  executor's  ac- 
counts, and  know  whether  he  has  assets  or  not  ?  If  you 
establish  this  doctrine,  you  sacrifice  the  estates  of  the 
deceased :  for  men,  when  they  know  they  have  to  run 
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sttch  risks  in  purchasing,  will  seldom  purchase  of  exe-  Stamps 
cutors  at  all  ;  or,  if  they  do,  they  will  purchase  at  a  ve-  Beaty 
ry  low  price. 

It  was  the  duty  of  the  executor  to  sell  publicly  ;  and 
after  thirty  years,  in  which  this  sale  has  not  been  ques- 
tioned, you  must  presume  the  sale  was  public. 

I  contend,  further,  that  prior  to  the  law  of  Virginia, 
cited  by  Mr.  Bledsoe,  an  executor  had,  by  the  princi- 
ples of  the  common  law,  a  right  to  sell  slaves,  as  part  of 
the  perishable  estate  of  his  testator  ;  and  that  the  act  is 
only  a  limitation  of  that  power,  as  between  him  and  the 
heirs  ;  but  that  as  between  him  and  the  purchasers,  the 
right  remained  as  theretofore. 

Talbot,  in  reply. — When  the  act  of  the  Virginia  as- 
sembly, in  question,  was  passed,  negroes  were  real  es- 
tate ;  and  as  such,  an  executor  had  no  more  power  over 
them,  than  he  had;  over  lands.  It  is  by  virtue  of  that 
act,  he  derives  his' authority  ;  and  if  he  does  not  bring 
himself  within  it,  he  has  none.  But  he  has  no  power  by 
that  act,  except  in  case  of  a  deficiency  of  assets.  If  there 
is  no  deficiency,  his  power  never  existed  ;  and  his  act  is  as 
unauthorised  and  void,  as  if  he  were  to  sell  a.  tract  of  land. 

Every  person  claiming  under  a  statute,  must  bring 
himself  within  the  provisions  of  that  statute  ;  so  any 
one  claiming  under  a  special  authority,  must  shew  that 
the  case  comes  within  the  power.  It  follows,  therefore, 
that  every  person  claiming  under  a  sale  made  by  an  ex- 
ecutor, of  slaves,  must  shew  that  the  executor  comes 
within  the  statute  ;  and  that  he  has  pursued  its  direc- 
tions. He  must  shew  that  the  personal  estate  is  ex- 
hausted. The  maxim  caveat  emptor,  here  applies,  with 
peculiar  propriety. 

This  is  not  like  the  cases  in  the  English  books,  of  an 
executor  selling  a  specific  legacy.  His  sale  is  binding  ; 
because  the  law  passes  the  property  to  him,  on  the  death 
of  his  testator  ;  vests  it  in  him  ;  and  requires  his  assent, 
before  it  can  vest  in  the  legatee.  Not  so,  with  respect 
to  slaves.  They  descend  to  the  heir,  and  are  to  be  di- 
vested out  of  the  heir,  in  case  of  a  contingency — the  de- 
ficiency of  personal  assets  ;  and  vest  in.  the  executor. 
This  is  an  additional  reason  for  i-equiring  the  executor, 
and  those  claiming  under  him,  to  shew  that  the  contin- 
gency has  happened,  in  order  to  vest  the  power  in  the 
executor. 
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Stamps.  ]\fr.  Clay's  doctrine  of  calling  in  the  statute  of  limita- 

Bzaty       tion,  will  not  do.     These  statutary  bars,  are  only  to  be 

used  on  the  defensive.     They  never  can  confer  a  right, 

so  as  to  be  used  by  the   plaintiff  or  complainant.     Such 

was  the  decision  of  this   court,   in  the    case  Tucker  vs. 

(«)  Fall  term  Tucker's  heirs  (a),  as  to  the  statute  of  frauds. 

3S03.  Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

. — The  important  point  involved  in  this   appeal,  is,  whe- 
May  -]th.  *\  '  ■       ,     .    .         J V      I 

ther  a  sale  by  an  executor  or  administrator,  01  a  negro 

belonging  to  the  estate  of  a  testator  or  intestate,  is  valid 
to  the  purchaser,  without  showing  that  the  sale  was  to 
raise  money  for  the  payment  of  debts,  and  a  deficiency 
of  other  assets,  made  liable  in  the  first  instance  ?  The 
law  which  prescribes  the  duty  of  an  executor  or  admi- 
nistrator, reposes  an  especial  trust  and  confidence  in  him  j 
and  requires,  for  the  security  of  the  interest  of  the  re- 
presentatives of  the  deceased,  a  bond  for  the  fulfilment 
and  due  execution  of  that  trust :  upon  which  bond,  am- 
ple compensation  may  be  recovered  for  any  breach  of 
duty.  But  such  a  question  as  the  present,  can  only  a- 
rise  between  the  heir  or  representative,  and  the  execu- 
tor or  administrator. 

Power  being  given  to  the  executor  or  administrator, 
to  sell,  for  the  payment  of  debts,  and  in  defect  of  other 
assets,  it  is  not  the  duty  of  the  purchaser,  to  inquire  in- 
to the  whole  administration,  to  see  whether  there  is  a  de- 
fect of  other  assets.  He  has  a  right  to  presume  that  the 
executor  had  a  rightful  authority  to  sell.  And,  indeed, 
it  would  be  highly  inconvenient,  if,  in  every  such  sale,' 
the  heir  could,  in  every  instance,  pursue  the  property 
in  the  hands  of  the  purchaser  ;  and  in  each  individual 
case  of  sale,  impose  an  examination  of  a  lengthy  course 
of  administration  ;  thereby  settling  nice,  intricate,  and 
important  questions,  relative  to  the  administrator  or  ex- 
ecutor, in  a  suit  in  which  he  Was  no  party  ;  and  of  con- 
sequence, in  a  manner,  which,  although  it  might  bind, 
the  purchaser  in  the  question  between  him  and  the  heir, 
yet  would  not  be  conclusive  against  the  administrator  or' 
executor. 

If  the  purchaser  is  bound  to  notice  the  amount  of  as- 
sets, as  has  been  contended,  why  is  he  not  also  bound 
to  notice  the  debts  due  by  the  decedent  ?  For  it  is  not 
only  necessary  to  justify  the  sale  bvthe  executor  or  ad- 
ministrator, that  there  should  be  no  other  assets  liable^ 
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for  debts  ;  but  that  there  should  actually  be  debts  or 
demands  upon  the  estate.  And  if  a  sale  to  the  purcha- 
ser, would  be  void  in  the  one  case,  why  not  in  the  other  ? 

It  has  been  taken  for  granted,  that  the  purchaser  has 
the  means  of  ascertaining  the  deficiency  of  the  fund  made 
liable,  for  the  payment  of  the  debts  ;  which,  bjr  the  bye, 
is  not  very  certain.  But  surely  it  cannot  be  contended, 
that  he  can,  with  certainty,  ascertain  the  amount  of  de- 
mands upon  that  fund.  And  to  impose  such  trouble, 
inconvenience,  and  risk,  on  a  purchaser,  would  ope- 
rate to  the  total  annihilation  of  the  power  of  the  execu- 
tor to  sell,  in  any  event ;  or  operate  to  the  prostration 
of  the  rights  of  the  heir,  in  any  sale  that  might  take 
place  :  for  purchasers  would  be  few  in  number,  and  the 
price  given,  would  be  proportioned  to  the  risk  ;  the 
extent  of  which,  would,  in  most  cases,  be  uncertain. 
Such  principles  cannot  be  recognised  by  this  court. 
They  are  therefore  of  opinion,  that  the  sale  to  the  pur- 
chaser is  valid  ;  and  if  any  injury  has  been  done  in  this 
case,  to  the  plaintiff  in  error,  he  must  resort  to  his  reme- 
dy against  the  executors. 

Judgment  affirmed. 

On  a  subsequent  day  of  the  term,  Clay  moved  for 
10  per  centum  damages,  on  the  amount  the  slaves  were 
valued  to,  as  well  as  on  the  damages  given  for  their  de- 
tention. He  insisted  that  was  the  amount  of  the  judg- 
ment below,  which  was  affirmed ;  and  therefore  they 
were  entitled  to  the  10  per  cent,  given  by  the  statute,  on 
that  sum. 

Talbot,  contra.— -The  judgment  in  detinue  is  for  the 
specific  thing,  and  the  value  only  in  the  event  of  its  not 
being  given  up.  If,  instead  of  an  action  of  detinue,  they 
had  brought  a  bill  in  chancery,  no  value  would  have  been 
assessed,  and  no  question  would  have  been  made.  Can 
their  choosing  to  pursue  another  remedy  alter  the  law  ? 

Edwards,  Ch.  J.  delivered  the  resolution  of  the 
court. —  Ten  per  centum  damages  must  be  awarded  on 
the  damages  given  below  for  the  detention.  It  cannot 
fee  given  on  the  value  of  the  slaves  detained.* 

* 'Meredith vs.  Sanders,  fpring  terra  i2io,  S.  P, 
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&&*#&  DAVIS  vs.  EDWARDS.* 

An  attach-  Judge  Trimble,  delivered  die  opinion  of  the  court. 
ment  fued  out  -j-^  attachment  was  sued  out  upon  the  suggestion  that 
tion  that  °the  Davis  had  u  either  left  the  county,  and  commonwealth, 
defendant  had  or  so  absconds  himself,  that  the  ordinary  process  of  law 
"either left  the  cannot  be  served  upon  him."  The  statute  gives  the  re- 
county  &  com-  •  -  i  i_  i  •  i  i 
monwealth,  or  rnedy  by  original  attachment,    only  m  cases  where  the 

(o  abfconds  debtor  is  privately  removing  out  of  the  county,  or  ab- 
himfelr,   that    seonjs  an(|  conceals  himself,  so  that  the  ordinary  process 

the  ordinary  _  '  .  J  £ 

procefs  of  law  of  law  cannot  be  served  upon  him.  Ihe  cases  hereto- 
cannot  be  ferv-  fore  decided  in  this  court,  of  Damaree  vs.  "Jackson,  Pr. 
ed  on  him,"  is  Dec#  Q8__M\Lorty  vs.  Davis,  69— Lexvis  vs.  Butler. 

erroneous.  J  1  _. 

See  the  cafe  290 — Looper  vs.  Logan,   320 — Rees  vs.   Bishop,  347 — j 

of  AT  Da^el  t-s.  Hickman  vs.  Gist,  352 — and  M ^  Daniel  vs.  Sappington^ 
^iKew"  sPring term  18°7  0),  sufficiently  explain  the  reasons  for' 
l'e's' there  cited,  holding  a  strict  hand  over  these  summary  proceedings. 
The  statute  was  in  its  intention  remedial,  and  highly 
(a)  Ante^if.    commendable  ;  but  instead  of  a  process  against  the  frau- 
dulent, absconding,  and  concealing  debtor,  has  been  too 
often  used  and  perverted  to  the  purposes  of  fraudulent 
demands  against  those  who  openly  and  notoriously  were, 
temporarily,  absent  on  business,  or  had  publicly  remov- 
ed.    The  present  attachment  is  in  the  alternative — the 
one  case  clearly  without  the  provisions  of  the  statute,  and 
the  other  cannot  be  said  to  be  within  it. 
Judgment  reversed. 

*  Abfent,  Edwarps,  Ch.  J. 


May  9tb.  RESPASS   AND   OTHERS  vs.   M'CLANAHAN. 

A  bill  of  re-  THIS  cause  was  argued  at  the  spring  term  1807,  by 
view  cannot  be  Allen  for  the  appellants,  and  Clay  for  the  appellee. 
rrmurre/ha"  Edwards,  Ch.  J.f  now  delivered  the  following  opi- 
been  allowed  to  nion  of  the  court  : — The  only  question  necessary  to  be 
a  former  bill  of  decided,  is,  was  M'Clanahan's  bill  of  review  properly 
rCNei7her  ou^ht  sustained  °v  the  court  below,  on  account  of  M'Clanahan 
it  after  an  ap-  having  discovered  testimony,  which  wras  unknown  to 
plication  for  him  when  the  former  decree  was  pronounced  ? 
^mV^revfrw  *c  aPPears  that  before  this  bill  of  review  was  filed,  by 
has  been  over-  leave  of  the  court,  M'Clanahan  had  prefcred  another 
ruled.  hill  of  review,  nearly  the  same  in  substance  with  the  one 

■}■  Abfenr,  Jvbge  Bjeb. 
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under  consideration  ;  and  that  upon  application  for  leave  Res? ass,   &c. 
to  file  it,  the  court,  refused  to  grant  leave  ;  to  which  o-  m'Clanahak 
pinion,  M'Clanahan  filed  a  bill  of  exceptions.     M'Cla- 
nahan  then  sued  out  a  writ  of  error  :  and  on  the  decision     The  difcove. 
of  the  writ  of  error,  the  court  of  appeals  reversed  the  ryof  new  wic- 

,  i  r  •  ,   ,1       nefles    to  prove 

judgment,  entered  on  a  report  ot  commissioners,  at  the  a  matter  ^Klch 
same  term  ;  directed  the  court  below  to  give  judgment  was  in  iffue  in 
on  a  former  report  ;  and  remanded  the  cause  for  further  theformercaufe, 
proceedings  ;  but  did  not  reverse  the  decision  overruling  forTw^of"^- 
the  motion  for  leave  to  file  the  bill  of  review,  or  direct  view, 
it  to  be  received.  After  those  proceedings,  the  present  See  the  cafe 
bill  of  review  was  pretered  and  sustained.  Soutl)  ^a 

A  bill  of  review  cannot  be  permitted,  after  a  demur- 
rer has  been  allowed,  to  a  former  bill  of  review< — 1 
Vera.  441,  135.  In  this  instance,  the  bill  had  been  re- 
jected by  the  court,  when  it  was  first  offered,  and  not  on 
demurrer  ;  but  as  a  decision  of  the  case  had  been  made, 
to  which  an  exception  was  taken,  it  would  seem  that  the 
rejection,  not  having  been  reversed  by  the  court  of  ap- 
peals, ought  to  be  considered  as  equivalent  to  its  having 
been  rejected  on  demurrer  ;  although  no  error  was  as- 
signed, upon  that  point,  in  the  writ  of  error. 

If  a  writ  of  error  had  never  been  prosecuted,  the 
•court  below,  after  rejecting  one  bill  of  review  offered, 
to  which  an  exception  was  taken,  ought  not  to  have 
yielded  to  another  application,  so  long  as  their  first  judg- 
ment remained  unreversed,  by  an  appellate  court.  It 
involves  the  absurdity  of  two  contrary  judgments  on 
the  record,  upon  the  same  case.  Besides,  if  such  a  pro- 
ceeding were  tolerated,  there  would  be  no  end  to  appli- 
cations ;  and  the  party  might,  from  time  to  time,  mend 
his  hold,  as  occasion  should  require.  The  inconve- 
nience and  mischief  of  such  a  procedure,  must  be  dis- 
covered by  every  reflecting  mind. 

The  former  decree  alluded  to,  was  founded  on  an  a- 
ward,  made  by  arbitrators,  before  a  bill  and  answer  had 
been  filed.  But  it  appears  from  the  submission  on  re- 
cord, the  exhibits  in  the  cause,  and  the  bill  of  review, 
that  the  principal  thing  to  be  ascertained  by  the  arbitra- 
tors, and  the  very  point  in  issue  before  them,  was,  the  si- 
tuation of  the  head  of  the  west  fork  of  Cooper's  run, 
which  was  called  for  in  the  entry  made  for  John  Mel- 
ton, in  the  year  1782.  To  enable  them  to  do  this,  a 
connected  plat,  and  a   considerable   number  of  deposi- 
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Rispass,  &c.  tions,  were  produced  by  the  parties  ;  and,  For  any  thirijJ 
M'Clanahan  tnat  appears,  viva  voce  testimony  might  also  have  beeii 
given.  The  connected  plat  exhibited  the  length,  course, 
and  relative  situation  of  the  respective  forks  of  Cooper's 
run  ;  and  the  depositions,  with  some  contrariety,  de- 
clared by  what  names  those  forks  were  called  and  known, 
before,  at,  and  after  the  date  of  the  entry.  Frond  these 
exhibits  and  proofs,  the  arbitrators  made  their  award. 

M'Clanahan  states,  on  oath,  in  this  bill  of  review,  that 
before  the  arbitrators  he  contended,  that  one  branch  of 
Cooper's  run,  was,  from  nature,  the  west  fork  ;  and  that 
the  defendants  contended  that  another  branch  of  Coo- 
per's run  was  the  west  fork,  and  that  it  was  so  known 
and  reputed  when  the  entry  was  made  ;  that  he  beleives 
the  arbitrators,  from  the  reputed  character  of  the  stream, 
determined  the  latter  to  be  the  west  fork.  He  states 
that  he  has  discovered  other  witnesses  who  will  establish, 
beyond  all  doubt,  that  the  branch  for  which  he  contend- 
ed, was,  before,  at  the  time,  and  since  making  said  entry;; 
called,  known,  and  reputed  to  be  the  west  fork  of  Coo- 
per's run.  He  names  the  witnesses  ;  refers  to  the  de- 
positions of  some  of  them,  which  shortly  before  had 
been  taken,  to  establish  that  fact  iri  another  suit ;  and  he 
states,  that  until  after  the  award  was  confirmed,  he  did 
not  know  what  those  witnesses  could  prove,  or  that  they 
could  prove  any  thing  relative  to  the  controvef  syi 

But  he  does  not  swear  he  did  not  know  that  the  branch 
contended  for  by  him,  was,  at,  before,  and  since  the  date 
of  the  entry,  called,  known,  and  reputed  to  be  the  west 
fork  of  Cooper's  run  ;  nor  does  he  swear  he  did  not,  or 
could  not,  at  that  time,  prove  by  other  witnesses,  or  that 
he  did  not  contend  before  the  arbitrators,  that  it  was  so 
called,  known  and  reputed  ;  nor  does  he  swear  that  the 
•witnesses  since  discovered  by  him  were  the  only  persons 
acquainted  with  Cooper's  run  ;  or  that  he  had  not,  or 
could  not,  have  discovered  any  others  who  were  acquain- 
ted with  its  several  branches.  From  his  own  showing, 
then,  it  does  not  appear  he  has  since  discovered  any 
new  matter,  not  at  that  time  known  to  him,  and  which 
he  therefore  did  not,  and  could  not  prove  ;  but  only,  that 
he  has  discovered  new  witnesses,  who  will  prove  a  mat- 
ter which  he  either  may  have  proved,  or  could  have 
proved,  by  other  witnesses.  This  can  surely  furnish  na 
ground  for  a  bill  of  review. 
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...  It  is  manifest  that  the  arbitrators  were  called  by  M'-  R*si*ASS>  &=• 
Clanahan  to  determine  (to  say  no  more)  which  was  the  M'ClTnahan 
west  fork  of  Cooper's  run,  from  its  natural  or  relative 
situation  ;  and  that  they  were  called  by  the  other  party, 
to  determine  which  was  the  west  fork,  by  name  and  re- 
putation ;  and  that  JVi'danuhan,  from  the  depositions 
taken,  had  timely  notice  thereof.  And  as  the  bill  does 
not  allege  that  any  attempt  was  made  to  prove,  that  at 
the  date  of  the  entry,  the  several  branches  of  Cooper's 
run,  had  not  acquired  appropriate  names,  the  great.point 
in  issue  between  the  parties  must  have  been,  which  of 
those  branches  was  called  and  known  by  the  name  of  the 
west  fork  of  Cooper's  run.  At  least,  this  issue,  by  ne- 
cessary implication,  was  fairly  tendered  by  the  other 
party.  If  the  branch  contended  for  by  M' Clanahan,, 
was  generally  known  by  that  name,  (from  the  nature  of 
the  thing  to  be  proved,  it  must  be  presumed)  he  could 
have  proved  it  by  using  due  diligence. 

If,  then,M'Clanahan  carelessly,  or  wilfully, neglected 
to  join  in  the  issue,  by  producing  counter  testimony  to 
the  point,  it  was  more  his  fault,  than  his  misfortune,  that 
it  was  found  against  him  ;  and  on  no  principle,  legal  or 
equitable,  can  he  be  entitled  to  relief. 

In  a  suit  at  law,  a  court  of  chancery  will  never  inter-     See  Cunmng. 
fere  after  judgment  has  been  rendered,  unless  for  some  hjm  vs-  £*'<*• 
verv  substantial  cause,  which  did  not  proceed  from  the  we  '  "nU  I3 
fault  of  the  party  aggrieved  ;  such  as  that  the  witness 
on  whose  evidence  the  verdict  was  rendered,  had  been  ' 
convicted  of  perjury  therein  ;  or  on  the  production  of  a 
record,  deed,  or  other  writing,  which  had  not  come   to 
ithe  knowledge  of  the  party,  until  after  the  trial.     But 
.this  court  can  find  no  case  where  a  new  trial  at  law,  has 
been  decreed  on  the  discovery  of  new  witnesses  ;  or,  in, 
the  language  of  a  celebrated  chancellor,  (Pre.  Ch.  194)  (a)     (<*)  A  *d  Ed. 
u  when  it  consists  in  swearing;  only."     The  reasons  are  of  t.h's,p0:k;  Is 

.  .  .     ,-.°.         X  .  ;  .  ;  entitled i  inch « 

obvious,  namely,  to  restrain  litigation,  avoid  perjury,  and  chance^. 
give  stability  to  the  tenure  of  property. 

We  know  that  in  the  country  after  which  our  juris- 
prudence is  patterned,  chancellors  were  created  to  aid  the 
judges  at  law,  when  their  jurisdiction  was  found  too 
limited ;  and  to  restrain  their  judgments,  after  they  ceas- 
ed to  have  the  power  of  doing  so  themselves  :  and  equi- 
ty required  it  to  be  done.  Hence  it  is,  that  courts  of 
chancery,  both  in  that  countrv  and  in  this,  have  txer- 
2   U 
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Respass,  &c.  cjseci  jhe  power  of  setting  aside  judgments   at  law,  and 
M'Clakahak  directing  new  trials,  in   cases  of  the    kind    which  have 
been  suggested. 

And  we  may  with  propriety  conclude,  that  they  have 
embraced  similar  rules,  with  regard  to  receiving  bills  of 
review ;  the  cases  being  nearly,  if  not  exactly  similar. 
Accordingly,  we  find,  that  in  the  time  of  lord  chancellor 
Bacon,  the  following  ordinance  was  established  : 

"  After  a  decree  has  been  enrolled,  and  is  no  longer 
open  to  the  ordinary  revision  of  the  court,  a  bill  of  re- 
view*may  be  filed,  founded  upon  error  of  law,  apparent 
on  the  record,  without  further  examination  of  matters  of 
fact  ;  or  upon  new  matter,  which  may  have  arisen  after 
the  decree  ;  but  not  any  new  matter  or  proof,  which 
might  have  been  used  when  the  decree  was  made  ;  or 
upon  new  matter  or  proof,  which  came  to  light  after  the 
decree  was  made,  and  could  not  possibly  have  been  used, 
when  the  decree  passed  ;  but  in  the  two  last  cases,  the 
special  leave  of  the  court  must  be  obtained.'* 

It  is  now  only  necessary  to  explain  the  second  and 

third  clauses  of  this   ordinance.     This  is  correctly  and 

.  ,  _  clearlv  done   in    Hinde's  practice  (a) — "  No  witnesses 

(a)  Page  en.         ,  .    ,J  •    1       i  i  ■     ■,  ,  • 

Seealfo2Fieern.  w"ich  were,  or  might  have  been  exammd,  to  any  thing 
31.  in  issue  in  the  original  cause,  shall  be  examined  to  any 

matter  on  the  bill  of  review,  unless  it  be  to  some  matter 
happening  subsequent,  which  was  not  before  in  issue,  or 
upon  matter  of  record  or  writing  not  known  before. 
Where  a  matter  of  fact  was  particularly  in  issue  before 
the  former  hearing,  though  you  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  bill  of  review  ; 
but  where  a  mere  fact  is  alleged,  that  was  not  (alleged) 
at  the  former  hearing,  there  it  may  be  ground  for  a  bill 
of  review." 

We  will  add,  that  there  is  an  important  difference  be- 
tween the  discovery  of  a  matter  or  fact  itself,  which, 
though  it  existed  at  the  former  hearing,  was  not  then 
known  by  the  party  to  exist ;  or  which  was  not  alleged 
or  put  in  issue  by  either  party  ;  and  the  discovery  of  new 
witnesses  or  proof  of  a  matter  or  fact,  which  was  then 
known  or  in  issue.  In  the  former  case,  the  party  not 
knowing  the  fact,  and  it  not  being  particularly  in  issue, 
there  was  nothing  to  put  him  on  the  search,  either  of  the 
fact,  or  the  evidence  of  the  fact ;  and  therefore  the  pre- 
sumption is  in  his  favor,  that  as  the  matter  made  for 
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him,  his  failure  to  shew  the  matter  was  not  owing  to  his  Repass,-  &c, 
negligence  or  fault.  _    _  M'ClTnahan 

But  where  the  matter  was  known,  or  put  in  issue,  the 
party  is  put  upon  the  investigation  ;  and  the  presumption 
is  strong,  that  by  using  due  diligence,  he  might  have 
shewn  the  truth  of  the  matter  on  the  former  hearing. 

And  here  an  observation  occurs,  similar  to  that  with 
regard  to  decreeing  new  trials  at  law.  This  court,  after 
the  most  careful  search,  cannot  find  one  case  reported, 
in  which  a  bill  of  review  has  been  allowed,  on  the  disco- 
very of  new  witnesses  to  prove  a  fact  which  had  before 
been  in  issue  ;  although  there  are  many,  where  bills  of 
review  have  been  sustained  on  the  discoverv  of  records, 
and  other  writings  relating  to  the  title,  which  was  gene- 
rally put  in  issue.  The  distinction  is  very  material. 
Written  evidence  cannot  be  easily  corrupted ;  and  if  it 
had  been  discovered  before  the  former  hearing,  the  pre^ 
sumption  is  strong,  that  it  would  have  been  produced, 
to  prevent  further  litigation  and  expence.  New  witnes- 
ses, it  is  granted,  may  also  really  be  discovered,  without 
subornation  ;  but  they  may  easily  be  procured  by  it ; 
and  the  danger  of  admitting  them,  renders  it  highly  im- 
politic. 

Let  us  contemplate  the  consequences  of  sustaining 
bills  of  review,  in  cases  circumstanced  as  this  is.  No 
limitation,  as  to  time,  has  been  thought  of,  in  which  bills 
of  review  may  be  brought,  less  than  twenty  years  after 
the  decree  has  been  pronounced  ;  and  perhaps  some  ca- 
ses may  occur,  where  they  ought  to  be  received  after 
that  period  has  elapsed.  If,  then,  whenever  a  new  wit- 
ness or  witnesses,  can  honestly,  or  by  subornation,  be 
found,  whose  testimony  may  probably  change  a  decree 
in  chancery,  or  an  award,  a  bill  of  review  is  received, 
when  will  there  be  an  end  to  litigation  ?  And,  particu- 
larly, will  it  not  render  our  contest  for  land  almost  lite- 
rally endless  ?  What  stability  or  certainty  can  there  be 
in  the  tenure  of  property  ?  The  dangers  and  mischief  to 
society,  are  too  great,  and  too  numerous  to  be  endured. 

Therefore,  the  court  below  certainly  erred  in  sustain- 
ing the  bill  of  review  in  question,  and  in  overruling  the 
demurrer  thereto  ;  and,  consequently,  in  the  decree  it 
has  pronounced  in  the  case. 
Decree  reversed. 
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-    -  -*  .     .  -. 

HICKMAN  vs.  BOFFMAN. 

The  milira-       Ghristina  Botfm  an,  as  heiress  at  law  of  Tohn  Boff- 

rv  turveys  con-  .,  .       ,  ,         .-..,  .        ,  T  J 

firmed  by  ihe  man,  exhibited  her  bill  m  chancery,  against  James  Hick-; 
land  law  of  man  ;  In  which  she  claimed  a  tract  of  land  lying  on  the 
1779,  are  ot    waters  0f  Boon's  creek,  in  Fayette  county,  by  virtue  of  a 

higher    dignity  .r  r  ,  ]  *j  • 

than  the  fettle-  certificate  lor  settlement  and  pre-emption,  granted  to 
ments  and  pre-  her  in  1779,  for  her  ancestor's  having  raised  corn,  in 
H*TW*"  1776,  on  the  land. 

ed  bytholelaws.  TT.    ,  1     1  1  '1       1        1  i  •  r  t 

The  mark-  Hickman  held  the  land  by  virtue  01  a  patent  granted 
ingthelines  &  to  him  on  the  10th  day  of  April  1781,  issued  upon  a 
corners    of    a  survey  ma(}e    |n  tne  year  1775,  on   a  military  warrant      I 

tract  or  lanu.bv  /.  J  ri        i     •  11'  i       1  r  i»/»        i 

a  fwom  furvey-  *or  2000  acres  or  land,  issued  on  the  5th  day  ol  March 
or,  by  virtue  of  1774,  by  the  then  governor  of  Virginia,  by  virtue  of  the 
a  warrant,  or  o-  regaj  proclamation  of  1763.  This  survey  was  made  by 
tbority^corfti-  John  Floyd,  a  deputy  under  the  surveyor  of  Fincastle 
tutes  a  furvey  county,  which  county  at  that  time  included  the  land  in, 
inlaw;  and  it  qUestion.     The  plat  and  certificate  of  survey  were  not     ! 

takss  date  from   **  ■ 

that  period.       made  out  by  Floyd,  and  returned  to  the  surveyor's  office, 

The  pht  and  until  May  1780.     Previous  to  that  time   the  countv  of 

certificarethere.  Kentucky  had  been  erected,  which  included  the  land  ii\ 

ce'nce   of   the  question  ;  and  Floyd  was  then  a  resident  of  Kentucky 

furvey  ;     not  a  county. 

^ThV^di  ^n  ^ie  5ear  1774,  an  entry,  by  virtue  of  this  warrant, 

of  1779,  con-  ba(l  been  made  with  the  surveyor  of  Fincastle,  for  land 
firms     iurve;s  on  Hickman  creek,  being  some  miles  distant  from  where 

made  on   mill-  ft  wag  surveyec|. 

tary     warrants,    •  .    _  •',,  ,  ..  .  .., 

vrhi.h  were  not       It  was  proved,  by  a  deposition  and  receipt  in  the  cause, 

then   recorded,  that  in  the   year  1779, M'Clanahan,    as  agent  for; 

provided  they  Hickman,  received  this  warrant  from  the  surveyor  of 
the  time  limit-  Fincastle.  What  was  done  with  the  warrant  after- 
ed   by   thole    ward?,  did  not  appear. 

Th  ft  f  ^^e  comP^aniant  a^s0  set  UP  an  agreement,  with  an 
1748,  which  agent  of  the  defendant,  that  he  should  withdraw  this 
makes    it  the  survey  ;  but  this  point  was  not  insisted  on  in  the  argu- 

daty  ofihcfur-  ^ent/ 

veyor  to  rrcord   -  r  ,       „  . 

plats  and  ce>ti-  Beiore  the  hearing  ol  the  cause,  in  the  Itayette  circuit 
fkates  of  furvey  court,  the  parties  entered  an  agreement  of  record,  that; 
J"  X'ear^8'  eitner  of  them  might,  at  anytime  before  the  trial  in  this 
thefurveyor,  &  court,  file  such  records,  &c.  "  as  related  to  their  respec- 

does  not  create  tive  titles." 

a  forfeiture  of      ^     court  entered  a  decree  in  favor  of  the  complai- 

the  right  ot  the  .  ■  :      :  f    ■    •  * 

individual  to     nant.     Hickman  appealed. 

t-heiandiuivey.      Before  the  argument  here,  the  appellee  filed  a  certifi- 
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pate  of  the  register  of  the  land-office,  dated  the  3d  day  Hickman 
pi"  May  1808,  that  ".He  does  not  discover,  from  an  ex-  Boffman* 
amination  of  the  survey,  that  a  warrant  accompanies  it." 

Husrhes  and  Clay,  for  the  appellant.* — Our  claim  to  ed»  !'.**'"  "J* 

i       .        i-  ••<••!  i  ii     •        u  j  complied  with. 

the  land  in  question,  it  it  be  good  at  all,  is  elder  and  su-  Prior  t0  tha 
perior  to  the  claim  of  the  appellee,  ^he  survey  made  land  law  of '79, 
by  Floyd,  in  1775,  was  made  in  pursuance  of  law,  and  "oa(ftot  ,ir«m- 
the  usage  and  custom  of  the  offices  under  the  regal  go-  having  the  force 
vernment;  and  was,  under  it,   an  appropriation  of  the  or  a  law,  either 

11  authorifedorre. 

*        '  1    •  1  1         ,  1  ,  quired  entries  t» 

1  he  first  act  claimed  under  by  the  adverse  party,  be  made  upon 
(their  improvement)  was  illegal  when  made,  and  was  no  military  war- 
appropriation  of  land.     It  is  therefore  immaterial  whe-  rants>  n,'r  uPor» 

if        T    •       1    •       u     r  ii  -ii  -i  any  oLher  nght# 

ther  their  claim  be  rounded  on  a  village  rignt,  or  an  ac-  exceeding  400 

tual  settlement ;  for  ours  is  superior  to  either.     But  if  acres. 

the  claims  were    to  have  preference  from    the    first    act    Entriesonrni- 

.  1,1  »     •     •  litary    warrant* 

done,  our  survey  was  elder  than  their  improvement.        p,ior   t0   tnat 

Th«*  confirmation  of  these  military  surveys  by  the  act  dare,  were  not 

of  1779,+  was    not   necessary,   on  account  of  any  infor-  blndins  on  the 

,.  •  rr    •  ■        11  1  1        •"       1  party,noronany 

mahty  or  insufficiency  in  themselves  ;  but   having  been  other  perfon. 
inchoate  gifts,  from  the  regal  bounty,  it  was  questiona-      Every  officer 
ble  whether  the  government  of  Virginia,  after  the  revo-  *a'"g  und" the 

,.  ,°,  ,  ii  t»i-         fanftion    of  an 

lution,  were  bound  to  complete  these  titles.     ±>ut  having  0ath,orinwhom 

done  so,  the  confirmation  relates  back  to  the  survey,  and  the  government 

our  right  commences  with   it,  if  we  have  brought  our-  ^p°f<?  a  tr"ft» 

1  •  l-        i_      i  o  1  r     71  r  it       -i    "lal1  be  prefu- 

selves  within  the  law — oee  the  case  01  Mays  vs.  Hamil-  med   t0    nave 

ion,  Wythe's  reports  36,  &c.  done  his  duty, 

Our  claim  was,  in  the  court  below,  and  no  doubt  will  untl1 , the  con," 

1  1  •  11  1  1  '1  •  r  f  trai7  be  proved. 

again,  be  objected  to,  because  the  plat  and  certificate  01  vhis  princi- 
survey  were  not  returned  to  the  surveyor's  office,  as  ear-  pie  is  equally 
ly  as  it  ought  to  have  been.     But  the  court  will  find,  in  aPPllcable  t0  a 

■n       1  1  11-  r  •         p-oceeding      a- 

1  Brad.  293  and  324,|  that  the  time  lor  returning  gainft  the  0hV 
plats  and  certificates  of  these  kind  of  surveys,  was  pro-  «r,  &  to  a  pro- 
longed until  the  first  day  of  July  1781.  A  survey  re-  5fijghJ5j?,jJ 
turned  within  the  period  thus  given  by  the  law,  is  as  va-  individual,  de . 
lid  to  every  purpose,  as  if  it  had  been  returned  the  day  rived  through 
after  it  was  made.  ^f  °f  *" 

This  claim  was  also  attacked,  because  of  the  entry 
made  on  this  warrant,  for  other  land,  previous  to  the 
survey  in  question. 

*  May  $th  and  5/fe.         Abfer.t,  Judge  Bibb: 

-fftlay  feffion,ch.  12,  §  1,  Chan.  Rev.  90—  Acts  of  Kentucky  of  1796-7, 
p.  70,  §  I,  1  Brad.  29a. 

:    J  Chan.  Rev.  of   Vir.   Laws  91,  szz — Afts  of  Kentucky  of  1796-7,  p, 
lit  §  2,  p.  98,  £  26.     See  alio  Alflcdsi&c.  i/s.  Milkr,  ante  193. 
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Hickman  Jn  deciding  this  question,  the  court  must  not  be  mis? 

BoftmWn.    led>  and  aPPV the  rules  of  tne  land  la^  of  W79,  to  cases 
prior  thereto. 

Previous  to  that  law,  there  was  no  act  of  assembly  au- 
thorising an  appropriation  of  land  by  entry.  There  was, 
however,  under  the  orders  of  council,  and  usage  of  office, 
on  appropriation  by  entry  permitted,  provided  the  quan- 
tity did  not  exceed  400  acres — See  acts  of  Virginia  of 
1748,  body  of  laws  219,  220,  and  Wythe's  reports,  page 
40. 

The  records  of  the  council  were  destroyed  by  fire,  du«. 
ring  the  revolutionary  contest  ;  and  the  usage  of  the  of- 
fices, is  to  be  collected  only  by  experience  in  this  kind; 
of  business. 

Prior  to  the  law  of  1 779,  appropriations  of  military, 
warrants,  were  made  by  survey  only. 

The  entries,  therefore,  which  were  made  on  military, 
warrants,  were  no  appropriation  of  the  warrant,  nor  of 
the  land  ;  but  the  land  was  subject  to  be  taken  by  an  ac-. 
tual  survey,  and  the  warrant  to  appropriation  elsewhere. 

The  entries  were  intended  as  indications  to  the  sur- 
veyor, of  the  wish  of  the  party,  to  appropriate  the  land—, 
as  his  direction  to  survey  it  in  the  absence  of  the  propri- 
etor, when  it  would  be  convenient,  or  safe,  to  the  sur- 
veyor. 

That  the  surveys,  and  not  entries,  were  considered  as 

(a)    Chan,  appropriations,  see  1  Brad.  292,  293  (a).     The  legisla- 

Rcv.  92,  93—  ture  confirm  the  surveys.     If  they  had  considered  en- 

a     °f  I796-7>  tries  on  military  warrants,  as  appropriations,  they  would; 

have  confirmed  the  entries  and  surveys  made  thereon^ 

and  not  the  surveys  only. 

It  could  not  be  material  to  us,  whether  the  entry 
were,  or  were  not,  considered  an  appropriation  of  the 
warrant  ;  for  the  survey,  whether  legal  or  illegal,  when 
made,  is  confirmed  by  the  act  of  1779,  above  refered  to. 

It  has  been  further  objected  to  this  claim,  that  the 
warrant  on  which  this  claim  was  bottomed,  is  not  now 
found  in  the  register's  office. 

This  objection  admits  of  several  answers.  This  is  a 
point  not  put  in  issue  by  the  bill.  It  is  a  question  not 
made  below  ;  and  is  bottomed  upon  the  certificate  of 
the  register,  now  brought  into  the  cause  for  the  first  time. 
The  agreement  below,  only  authorised  filing  the  title 
papers  of  either  party  ;  in   other  words,   those  which 
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were  necessary  to  make  out  the  title  of  either  party.     It     Hickman 
could  never  have  bedn  intended,  to  authorise  either,  to      Bcffmak. 
exhibit  papers  to  make  out  a  new  case,  different  from  the 
one  decided  on  below. 

But  if  this  question  were  properly  before  the  court,  it 
could  not  avail  the  appellee.     The  warrant  was  in  the 
surveyor's  office,  when  the   survey  was  made.     It  au-       (")    Chan. 
thorised  and  eave  validity  to  the  survey.     And  the  laws  R,e£  9?T *a* 

_.„„.      .    .        P  -ii  i-i  •       of  Kentucky ot 

of  Virginia,  then  required  the  warrants  which  were  satis-  1796-7,  p.  94, 

fled,  to  be  cancelled — See  1  Brad.   318  (a).     This  law  §19- 

was  not  repealed  until  1789— See  1  Brad.  341,  §  90  (£).  i  l*>  Aa,n°f 

If  this  would  not  account  for  the  absence  of  the  war-  ^iio.'  '  ' 
rant,  it  was  the  duty  of  the  register  not  to  issue  a  pa-  (0  Chan, 
tent  without  the  warrant  (c),  and  it  is  presumable  that  /£  9  "T^f 
he  did  his  duty.  The  presumption  of  law,  is,  that  every  1796-7,  p.  90, 
officer  does  his  duty  ;  and  the  contrary,  if  charged  or  re-  §  i6>  1  Brad, 
lied  upon,  must  be  proved,  although  it  may  be  a  negative  3I2j  ft,  R 
— See  1  Rol.  Rep.  83 — Bui.  N.  P.  298 — Viner,  title,  evi-  I939>  Lo,  'P* 
dence — Comb.  57 — Gilb.  law  of  evidence,  146. 

Allen  and  Wicklijfe,  for  the  appellee. — Our  claim  to 
the  land  in  question,  is  founded  on  an  actual  settlement ; 
the  identity  and  notoriety  of  the  objects  called  for,  have 
not  been  questioned,  either  by  the  pleadings  or  argu- 
ments. Our  right  to  the  land  must  therefore  be  valid, 
unless  the  appellant's  claim  is  valid  and  superior  to  ours. 

It  is  true,  the  act  of  1779,  confirms  surveys  made  un- 
der military  warrants  ;  but  it  is  not  every  marking  of 
trees  in  the  woods,  which  constitutes  a  survey.  It  must 
be  done  under  sufficient  authority,  with  an  intention  of 
appropriating  the  land  ;  and  the  acts  evidencing  that  in- 
tention, which  the  law  has  prescribed,  must  also  be  done. 
After  a  survey  is  made,  a  plat  and  certificate  must  be 
made  out,  and  recorded  in  the  surveyor's  office,  within 
two  months,  as  evidence  of  the  intention  of  the  party 
to  appropriate  the  land ;  and  to  perpetuate  the  bounda- 
ries thereof — See  acts  of  1748,  body  of  Virginia  Laws 
220.  Until  this  is  done,  the  survey  is  subject  to  altera- 
tion by  the  party  for  whom  it  was  made,  at  his  will ;  or 
by  the  surveyor,  for  any  inaccuracy  in  it.  It  cannot, 
therefore,  be  said  to  be  a  survey  within  the  law  of  1779, 
until  this  is  done. 

That  surveys  of  record,  were  those  intended  to  be 
confirmed,  and  no  others,  is  evident  from  the  law's  hav- 
ing directed  the  surveyor's  books  to  be   brought  before 
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Hickman     the  respective  hoards  of  commissioners  (a).     This  wa! 
Bsffman.    certainly  intended  to  enable  the  claimants  and  commis- 
sioners to   avoid    appropriated   lands.     The    survey  in 
(a)    Chan.  qLlestion,  was,  therefore,  not  complete  at  the  passage  of 

of  17967*  p.  tne  *aw  °f  ^?^i  ai11^  cannot,  therefore,  come  within  its* 

£2,  §9, 1  Biad.  provisions. 

3°°-  But  there  are   other  objections  to  this  claim.     This 

survey  is  said  to  be  made  in  1775,  by  Floyd,  then  a  de- 
puty. A  plat  and  certificate  of  survey  were  made  out  by 
Floyd,  in  1780;  after  Fincastle  county  had  been  de- 
stroyed, and  others  erected  in  its  place.  Floyd  was 
then  a  resident  of  Kentucky  county,  and  not  of  Mont- 
gomery county,  which,  by  law,  retained  the  Fincastle  of- 
ficers, papers,  &c.  He  had,  therefore,  ceased  to  be  a  de- 
puty surveyor  of  Fincastle  ;  and  a  plat  and  certificate  of 
survey,  made  out  then,  by  him,  was  as  unauthorised  ;  as 
illegal  and  void  ;  as  if  it  had  been  made  out  by  a  person 
who  never  had  been  a  deputy  surveyor  of  that  county. 

If,  therefore,  the  patent  has  been  obtained  upon  this 
illegal  plat  and  certificate,  it  must  surrender  to  a  valid 
settlement  and  pre-emption,  regularly  carried  into  grant. 
It  will  be  peculiarly  hard,  if,  as  the  fact  was,  when  our 
claim  was  granted,  and  we  appropriated  the  land,  there 
was  not  a  scrape  of  a  pen  on  record,  to  notify  us  of  Hick- 
man's claim  ;  nor  even  a  warrant  in  the  surveyor's  of- 
fice, to  put  us  upon  the  inquiry  ;  and  yet,  by  a  surrepti- 
tious certificate  of  survey,  our  rights  are  to  be  overhal- 
ed  and  prostrated. 

Another  fatal  defect  in  the  claim  of  the  appellant,  is, 
that  the  warrant  had  been  entered,  before  the  date  of  the 
survey,  on  other  lands  ;  which  entry  had  not  been  with- 
drawn ;  and,  therefore,  the  claim,  according  to  well  es- 
tablished rules,  can  only  take  date  from  the  patent. 

It  has,  however,  been  contended  that  an  entry  was 
not  an  appropriation  of  the  warrant.  I  agree  with  the 
counsel  for  the  appellant,  that  there  was  no  act  of  the 
legislature,  previous  to  the  act  of  1748,  refered  to  by 
him,  which  speaks  of  entries.  It  was  authorised  by  the 
orders  of  council,  and  the  usages  of  the  offices.  In  the 
case  read  by  Mr.  Hughes,  chancellor  Wythe  recogni- 
ses as  law,  the  practice  of  making  entries.  The  act  read 
by  him,  speaks  of  making  entries,  as  a  matter  of  right. 
And  the  right  to  make  the  entry,  must  be  as  extensive  a» 
a  right  to  appropriate  land,     if   the  person  applying, 
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could  appropriate  400  acres  only,  he  could  enter  but  40d 
acres  :  but  if  he  could  appropriate  more,  he  might  en- 
ter as  much  as  he  could  appropriate.  The  fact  that  en- 
tries were  made  on  military  warrants,  shews  that  the 
practice  and  usage  did  authorise  it.  If  it  Were  authori- 
sed, some  benefit  must  have  been  derived  from  it,  or  it 
would  not  have  been  done.  Suppose  an  entry,  and  a 
subsequent  survey,  made  strictly  in  pursuance  thereof, 
were  to  interfere  with  another  survey,  older  than  that 
survey,  but  younger  than  the  entry  ;  would  not  the 
younger  survey  felate  back,  and  attach  to  the  entry,  and 
hold  the  land  ? 

If,  therefore,  an  entry  on  a  military  warrant,  could,  in, 
1774,  appropriate  land,  the  appellant's  warrant  did,  in 
that  year,  appropriate  the  land  on  Hickman,  and  could 
not,  by  the  survey  of  1 775,  appropriate  other  land.  For 
after  a  warrant  has  once  appropriated  land,  it  never  can 
appropriate  other  land,  until  it  is  confirmed  by  a  patent, 
or  unless  it  be  withdrawn. 

A  further  defect  in  the  claim  of  the  appellant,  is,  that 
there  was  no  warrant  returned  to  the  register's  office,  to 
authorise  the  issuing  the  grant.  It  is,  however,  answer- 
ed, that  this  point  is  not  put  in  issue  by  the  pleadings. 
It  is  true,  it  is  not  specifically  named  :  but  the  plead- 
ings state  our  claim  to  be  the  better  one,  in  the  usual 
manner,  in  bills  on  adverse  tides.  It  never  has  been 
held,  and  cannot  be,  that  you  must,  by  the  pleadings  in 
these  kinds  of  suits,  point  out  the  weak  part  in  your  ad- 
versary's title.  The  equitable  title  is  put  in  issue  ;  of 
course  any  thing  which  goes  to  shew  that  we  have  an 
equitable  title,  and  that  they  have  not,  is  Within  the 
issue. 

Neither  will  the  answer,  that  the  papers  we  now  file 
are  not  within  the  agreement  of  the  parties,  avail  the  ap- 
pellant. Any  records,  &c.  relating  to  the  titles  of  either 
party,  is  within  the  agreement ;  these  are  documents 
from  the  register's  office,  and  relate  to  the  title  of  the 
appellee,  and  are  within  the  letter  and  meaning  of  the 
agreement* 

The  cases  refered  to  on  the  other  side,  relative  to  the 

presumption  of  law  being  in  favor  of  an  officer's  doing 

his  duty,  are  cases  of  prosecutions  against  officers,  or  in 

the  nature  of  prosecutions  ;  and  in  those  cases  the  pre- 

■  ■•    •     2  V 
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Kickman     sumption  is  in  favor  of  innocence.     That  doctrine  will 

vs.  '  *•  ■  ,  .     •  i 

Boffman.     not  exten"  to  clvl*  cases. 

It  is  not,  however,  necessary  to  controvert  that  rule 
here.  We  shew  that  the  warrant  was  not  in  the  survey- 
or's office,  when  the  plat  and  certificate  were  recorded, 
but  had  been  withdrawn  by  the  agent  of  the  appellant. 
The  warrant  could  not,  therefore,  authorise  nor  support 
the  survey.  See  the  case  of  Jones's  heirs  vs.  Taylor's 
(a)  Pr.  Dec.  heir  and  Lee  (a),  where  it  was  decided  that  if  there 
were  not  a  warrant  in  the  surveyor's  hands,  to  authorise 
the  survey,  it  could  not  hold  the  land  against  an  adverse 
claim.  , 

As  we  have  shewn  that  the  warrant  was  taken  out  of 
the  office  by  them,  they  must  shew  what  they  did  with 
it.     There  is  no  presumption  of  law  in  their  favor. 

If,  as  has  been   conjectured,  the  warrant  was  burnt, 

upon  the   emanation  of  the  grant,    they  could  shew  it. 

The  law  made  it  the  duty  of  those  who  burnt  the  war- 

(B)    Chan  rants,  to  keep  an  account   of  them  (&).     They  might, 

Rev.  98— a£l»  therefore,   shew  that  the  warrant  of  the  number  called 

of  Kentucky  of  for  in  their  patent,  was  burnt.     But  its  absence  is  easier 

l7?~  7!  Pc9!'  accounted  for,  by  adverting  to  that  part  of  the  law  which 

§19,    I    Brad.  .  ?     J  °       ,  ,  ,    r  , 

318-  authorises  these  warrants    to  be  exchanged  lor  others, 

(e)    Chan,  j  Brad.  293,  §  3  (c),  and  thus  appropriated. 

oHCentuckytf      CitH/i  in  reply. — If  the  land  law  of  1 779,  had  intended; 

1796-7,  77.  to  confirm  those  surveys  only,  which  were  of  record,  it 
would  have  been  easy  to  have  expressed  that  intention, 
by  using  the  words  "  surveys  of  record."  It  could  not, 
therefore,  have  been  the  intention  of  the  law.  It  would 
have  been  unjust  and  unequal  to  have  so  enacted  :  for  no 
law,  prior  to  that  time,  limited  a  surveyor  as  to  the 
time  in  which  he  was  to  make  out  his  plat  and  certifi- 
cate. And  even  this  law  did  it  indirectly,  not  directly. 
It  required  them  to  be  registered,  in  a  given  time  ;  and 
they  could  not  be  registered,  until  recorded  in  the  sur- 
{d)    Chan,  veyor's  office  (V/). 

Rev.  91—  afts      The  provisions  of  the  law,  requiring  the  books  of  the, 

of  V9  Ja  j'  surveyor  to  be  produced  to  the  commissioners,  were  di- 

77>  s  3»  I£"ad-  '  1       r  ■  , 

293.  rectory  and   precautionary  only;  not  necessary  to  give 

validity  to  the  claims  therein  recorded.  If  the  books 
had  not  been  produced  at  all,  it  could  not  injure  the  right, 
of  those,  the  evidences  of  whose  claim,  were,  thus  with- 
held. 

To  contend  that  the  recording  constituted  or  made  a 
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part  of  the  survey,  is  like  pursuing  the  shadow,  or  iden-     Hickmam 
tifying  it  with  th.:  body  which  causes  it.  BqfTman. 

A  survey  is  the  marking  and  abutting  of  the  land. 
To  be  a  legal  one,  the  surveyor  must  have  a  warrant  for 
so  doing.  If,  when  he  made  the  survey,  he  had  such  a 
warrant,  the  right  of  the  party  to  the  land  surveyed,  is 
complete  ;  and  making  out  a  plat  and  certificate  thereof, 
is  but  the  evidence  of  that  right,  and  for  the  purpose  of 
perpetuating  that  evidence. 

If  there  were  anything  improper  in  this  business,  it 
was  the  improper  conduct  of  Floyd,  in  not  returning 
his  works  as  soon  as  he  might  have  done.  This  delay 
might  have  been  procured  by  Boffman,  and  for  his  be- 
nefit. We  could  not  prevent  it.  And  shall  the  neglect 
of  an  officer  of  government,  not  under  our  control,  jeo- 
pardise or  impair  our  right  ?     It  surely  cartnot. 

But  it  is  said,  that  Floyd  had  no  authority,  as  deputy 
of  Fincastle  county,  in  1 780  ;  and  therefore,  that  the  plat 
and  certificate  then  made  out,  was  void.  It  may  be  ad- 
mitted, that  in  1 780  he  had  no  power,  under  his  former 
deputation,  to  majce  surveys.  But  he  had  authority  to 
perpetuate  the  evidence  of  what  he  had  done,  while  in 
office  :  as  a  sheriff  who  executes  process,  while  in  office, 
may  make  return  thereon,  after  he  is  out  of  office. 

The  question  relative  to.  the  entry  made  on  Hickman's 
warrant,  must  be  decided  by  the  laws  and  customs  prior 
to  the  land  law  of  1779.  That  law  requires  that  sur- 
veys should  be  made  in  conformity  to  entry.  But  there 
was  no  prior  act  of  assembly,  nor  usage,  or  custom, 
which  required  this  conformity  j.  and  the  act  of  1748, 
and  opinion  of  chancellor  Wythe,  read  by  Mr.  Hughes, 
shew  that  the  entries  alluded  to  therein,  were  but  for 
400  acres.  The  entries  on  military  warrants,  were  in- 
dications of  intentions  to  appropriate,  and  might  be  com- 
pleted or  abandoned  by  survey.  Perhaps  not  an  instance 
can  be  found  in  the  surveyor's  books,  of  a  formal  with- 
drawal of  one  of  these  entries.  The  warrant  isa  direction  to 
the  surveyor,  to  survey,  not  to  enter  land.  It  could  not, 
therefore,  be  satisfied  by  an  entrv,  but  remained  in  force 
until  the  survey  was  made.  And  even  if  the  entry  were 
considered  an  appropriation  of  land,  the  survey  must  be 
considered  a  virtual  withdrawal,  and  re-appropriation  of 
the  warrant.  When  the  land  law  of  1779  passed,  it  was 
known  that  surveys  could  not,  from  the  times  and  dan- 
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Hickman    gers^  on  the  frontiers,  be  made.     Warrants  were  there- 
BoFFMANt    ^ore  directed  to  be  entered,  and  the  surveys  to  be  made 
in  conformity  thereto.     This  was  a  new  regulation,  un- 
known theretofore,  and  not  applicable  to  our  claim. 

The  law  of  1779,  confirming  these  surveys,  uses  the 
expressions,  "  surveys  made  on  warrants,"  not  on,  or  in 
pursuance  of  entries.  Whether  they  were,  or  were  not, 
made  in  pursuance  of  the  entries,  must  be  immaterial^ 
provided  they  were  made  before  the  first  day  of  Janua- 
ry 1778,  by  a  legal  surveyor,  under  a  warrant  founded 
onthekingof  Great  Britain's  proclamation,  of  1763.  The 
object  of  the  law,  was,  to  quiet  uncertain  claims  ;  to  give 
them  absolute  validity  ;  leaving  the  identity  of  their 
boundaries  only,  to  be  questioned,  if  the  claims  were  at- 
tacked by  subsequent  rights. 

To  the  arguments  on  the  remaining  points,  I  reply% 
that  we  cannot,  from  the  account  kept  at  the  register's 
office,  of  the  warrants  destroyed,  shew  the  numbers  of 
the  warrants.  The  accounts  kept,  were  of  the  aggre- 
gate amount  destroyed  ;  not  of  the  particular  warrants 
destroyed.  An  inquiry  at  the  office,  will  shew  I  am 
correct. 

The  presumption  of  law,  that  an  officer  does  his 
duty,  holds  both  in  civil  and  criminal  cases  ;  and  the 
authorities  refered  to  will  prove  it.  The  register  could 
not  legally  have  received  our  plat  and  certificate,  with- 
out the  ■warrant.  M'Clanahan,  after  having  withdrawn 
it  from  the  surveyor's  office,  must  have  kept  it,  and  re- 
turned it  to  the  register's  office,  with  the  plat  and  cer- 
tificate. The  appellant  was  entitled  to  take  both  from 
the  surveyor's  office,  and  bound  to  lodge  both  in  the  re-? 
gister's  office.  His  having  received  one  by  his  agent,, 
previous  to  the  other,  does  not  destroy  the  presumption 
that  they  were  returned  together.  It  would  be  as  easy 
to  return  the  plat,  and  withhold  the  warrant,  after  they 
were  taken  out  of  the  surveyor's  office  together  as  it 
would  be  if  they  were  taken  out  separately. 

The  presumption  of  law  cannot  be  counteracted,  but 
by  positive  proof  that  the  warrant  was  not  returned,  or 
was  elsewhere  appropriated. 

The  case  of  Jones's  heirs  vs.  Taylor's  heir,  &c.  (a)y 

(a)  Pr.  Dec.  is   not  applicable  to    the   present.     In  that   case,  there 

'*•  was   no   warrant   in   the   surveyor's  office,  or   hands4 

at  the  time  of  making  the  survey,  to  authorise  it ;  ar^4 
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the  warrant  which  was  afterwards  lodged,  was  a  war* 
rant  to  survey  for  Jones,  and  not  for  Strother  and  Jones  ; 
and  could  not  make  valid  the  illegal  survey  tiieretofore 
made.  In  our  case,  there  was  a  proper  warrant  when 
the  survey  was  made,  and  the  question  is,  whether  it 
fyere  or  were  not  returned  to  the  register's  office. 

It  is  to  be  recollected,  that  the  warrant  is  a  loose  pa- 
per, kept  in  the  register's  office,  subject  to  be  lost  or  de- 
stroyed by  accident,  or  the  design  ol  any  person  who 
may  have  access  to  the  office.  These  papers  too,  have 
been  removed  from  Virginia  here.  And  precarious  in- 
deed will  be  our  land  titles,  if  the  loss  of  such  a  paper, 
after  the  emanation  of  a  grant,  is  to  destroy  the  right  to 
the  land.  A  patent  should  be  held  sacred,  unless  there 
be  the  most  conclusive  proof  that  it  was  obtained  by  fraud, 
qr  without  foundation. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — The  appellant  claims  the  land  in  controver- 
sy, by  patent,  bearing  date  on  the  10th  day  of  April,  in 
the  year  1781,  issued  upon  a  survey,  made  in  the  year 
1775,  on  a  military  warrant,  for  2000  acres  of  land,  is- 
sued on  the  15th  day  of  March  1774,  by  the  then  go* 
vernor  of  Virginia,  by  virtue  of  the  regal  proclamation 
of  1763.  The  appellee  claims  the  land  by  virtue  of  a 
certificate  for  settlement  and  pre-emption,  granted  her, 
as  heiress  at  law  to  JohnBoffntan  deceased,  on  account  of 
the  said  decedant's  improving  the  same,  and  raising  corn 
in  the  year  1776.  Entries  and  surveys,  both  of  the  set- 
tlement and  pre-emption,  were  made  for  the  appellee  by 
virtue  of  said  certificate,  upon  which  she  hath  obtained 
grants  younger  than  the  appellant's-  As  the  appellant's 
claim  is  prior  in  date,  and  of  higher  dignity  in  law,  than 
the  appellee's,  he  must  prevail,  unless  the  objections, 
or  some  of  them,  urged  against  his  title,  are  deemed  va- 
lid.        - 

The  objections  which  seem  worthy  of  consideration 
are — 

First — -That  although  the  survey  was  made  in  the 
year  1 775,  no  plat  and)  certificate  thereof  were  made  out, 
and  returned  by  John  Floyd,  the  assistant  surveyor,  to 
the  office  of  his  principal,  the  surveyor  of  Fincastle  coun- 
ty, until  May  1780:  wherefore  it  is  contended  by  the 
counsel  for  the  appellee,  1st,  That  the  survey  ought  not 
\q  bear  date  prior  to  the  spring  1 780  j  2dly,  That  as.  the 
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survey  was  not  of  record,  in  the  surveyor's  office,  at  the 
time  of  the  passage  of  the  act  of  1779,  it  was  not  confirm- 
ed by  that  act  ;  and,  3dly,  That  as  the  survey  had  not 
been  recorded  within  the  time  prescribed  by  the  act  of 
1748,  it  was  void.  The  premises  contained  in  this  ob- 
jection, are  true,  as  to  the  matter  of  fact ;  but  none  of 
the  conclusions  attempted  to  he  drawn  therefrom,  are 
warranted  by  law. 

The  first  conclusion  has  been  drawn  from  an  inatten- 
tion to  what  constitutes  the  survey,  and  what  is  merely 
evidence  of  its  having  been  made,  and  a  description  of 
its  boundary.  It  is  true,  that  every  marking  and  bound- 
ing of  a  piece  of  ground  by  a  surveyor,  is  not  a  survey  in 
estimation  of  law  :  but  whenever  it  is  done  by  a  sworn 
surveyor,  by  virtue  of  a  warrant,  or  other  legal  authori- 
ty, the  moment  the  marking  of  the  lines  and  corners  is 
completed,  it  is  a  survey  made  in  fact,  and  in  estimation 
of  law  :  the  plat  and  certificate  is  only  evidence  of  ma- 
king of  the  survey,  containing  a  description  of  its  boun- 
daries ;  to  be  recorded  far  the  purpose  of  perpetuating 
the  evidience  thereof,  and  enabling  the  party  to  perfect 
his  title,  by  obtaining  a  grant  pursuant  thereto.  As  the 
certificate  is  only  evidence  of  the  making,  it  should  bear 
date  on  the  day  of  the  making  of  the  survey  :  such,  it  is 
believed,  has  been  the  universal  practice  amongst  all  sur- 
veyors, as  far  back  as  the  practice  can  be  traced. 

The  survey  of  James  Hickman,  is  a  survey  of  the  day 
on  which  it  was  made,  and  not  of  the  day  on  which  the 
certificate  was  made  out,  by  the  deputy  surveyor,  or 
returned  to  the  office  of  the  principal ;  or,  in  plainer 
terms,  it  is  a  survey  made  in  1775,  when  the  lines  and 
corners  were  properly  marked,  by  a  sworn  surveyor,  by 
legal  authority  j  and  not  a  survey  made  in  the  spring 
1789  ;  at  which  time,  no  survey  was  in  fact  made.  It 
cannot  be  contended,  that  a  surveyor  is  bound  to  make 
out  his  certificate  of  survey,  on  the  very  day  on  which 
the  survey  is  made.  No  one,  the  least  acquainted  with 
the  subject,  can  doubt  but  that  such  a  doctrine  would 
overturn  nine-tenths  of  the  surveys,  both  ancient  and 
modern,  in  the  country. 

If  the  surveyor  can,  by  law,  make  out  the  certificate, 
a  day,  or  a  week,  after  the  survey  is  really  made,  he  can 
as  well  do  it,  at  any  time  within  that  period,  within  which, 
the  law  permitted  it  to  be  recorded.     That   the  certifr- 
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cate  was  both  made  out  and  returned,  within  the  time  Hjckmam 
allowed  by  law  for  recording  thereof,  will  be  shewn  Bor^AK#. 
hereafter. 

The  position  that  the  survey  was  not  confirmed  by  the 
act  of  1779,  because  it  was  not  recorded  at  the  time  of 
the  passage  of  the  act,  is  equally  untenable.     That  act(tf),      (a)    Chant 
declares,    "  That  all  surveys  of  waste    and  unappro-  o/j^-"^ 
priattd  land,  made  upon  any  of  the  western  waters,  be-  i  Brad.  2-jz. 
fore  the  first  day  of  January  1778  ;  and  upon  any  of  the 
eastern  waters,  at  any  time  before  the  end  of  this  present 
session  of  assembly,  by  any  county  surveyor,  commis- 
sioned by  the  masters  of  William  and  Mary  college,  act- 
ing in  conformity  to  the  laws  and  rules  of  government 
then  in  force  ;  and  founded  upon  any  warrant  from  the 
governor  for  the  time  being,  for  military  service,  in  vir- 
tue of  a  proclamation,  either  from  the  King  of  Great 
Britain,  or  any  former  governor  of  Virginia,  shall  be, 
and  are  hereby  declared  good  and  valid." 

The  clause  of  the  act  recited,  does  not  require  thatthe 
survey  should  be  of  record  at  the  passage  of  the  act,  as 
one  of  the  conditions  upon  which  the  survey  should  be 
deemed  "  good  and  valid  ;"  and  there  is  no  other  clause 
requiring  it. 

It  is  undeniable,  that  the  words  of  the  act  embrace 
surveys  made,  whether  they  have  been  recorded  or  not. 
That  the  legislature  did  not  intend  to  confirm  those  mi- 
litary surveys,  which  had,  at  the  passage  of  the  act,  been 
recorded,  only,  is  manifest :  for,  in  the  clause  just  reci- 
ted, they  declare  that  those  made  on  the  eastern  waters, 
at  any  time  before  the  end  of  that  session,  shall  be  "good 
and  valid."  It  is  impossible  that  those  afterwards  to  be 
made,  should  have  been  recorded  at  the  passage  of  the 
act.  A  survey  on  the  eastern  waters,  made  the  very  last 
day  of  the  session,  is  expressly  confirmed  ;  when  that 
day  would  happen,  was,  at  the  passage  of  the  act,  uncer- 
tain ;  and  it  did  not  happen  for  a  considerable  time  af- 
ter. 

Can  it  be  believed,  that  when  the  legislature  did  not 
require,  and  could  not  possibly  have  intended  to  require, 
that  military  surveys  on  the  eastern  waters,  should  be  of 
record  at  the  passage  of  the  act,  or  even  during  the  ses- 
sion ;  that  they  could  have  intended  to  require  such  con- 
dition as  to  those  on  the  western  waters,  without  having 
declared  s^ch  intention.     The  distinction,  if  intended  to 
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HickmaV.-  be  rnade,  was  loo  important  not  to  have  been  expressed 
Bcffman.  1  ne  legislature  having  enumerated  and  specified,  parti* 
cularlv,  the  qualities  or  conditions  which  the  military  sur- 
vey should  possess,  to  make  it  "  good and  valid ,"  they 
cannot  be  presumed  to  have  intended  that  any  other 
'  should  be  required  ;  but,  en  the  contrary,  that  all  others 
were  dispensed  with. 

These  observations,  it  is  believed,  furnish  a  complete 
refutation  of  the  third  conclusion  attempted  to  be  drawn 
by  the  appellee's  counsel — "  That  the  survey  is  invalid, 
because  the  surveyor  did  not  record  it  within  two  month* 
after  it  was  made,  as  he  was  directed  by  the  act  of  1748 
(or  1751),*  entitled  'An  act  directing  the  duty  of  sur- 
veyors of  land."  For  if  we  are  correct  in  supposing, 
that  in  order  to  give  the  survey  validity,  under  the  act 
passed  in  1779,  it  was  not  necessary  that  it  should  havd 
been  recorded  at  the  passage  of  that  act,  much  less  could 
it  have  been  necessary  that  it  should  have  been  recorded 
within  two  months,  the  time  mentioned,  in  the  act  of 
1748.  The  time  of  recording,  if  ever  material  before 
the  act  of  1779,  was  waived  by  that  act. 

But  the  act  of  1748,  did  not  make  it  material  as  to 
the  right  ol  the  party.  The  act  is  purely  directory  to  the 
surveyor,  and  annexes  no  forfeiture  of  the  right  to  the 
surveyor's  failure  to  record,  within  any  period  of  time. 

The  same  section  of  the  act  of  1748,  requires  the  sur- 
veyor to  deliver  to  the  owner,  a  plat  and  certificate  of  the 
survey,  within  five  months  ;  that  he  shall  certify  the  ri- 
vers, creeks,  and  watercourses ;  and  the  adjoining  plan- 
tations, or  lands  ;  and  shall  also,  in  the  month  of  June, 
annuallv,  return  to  the  county  court  clerk's  office,  a  true 
list  of  all  surveys  made  by  him  ;  with  some  other  like 
directions  :  and  declares,  that  upon  his  failure  in  any  of 
those  particulars,  he  shall  forfeit  2000  pounds  of  tobac- 
co, &c. 

It  would  be  glaringly  absurd,  to  contend,  that  because 
the  surveyor  failed  to  furnish  the  party  with  a  copy  of 
the  survey  within  five  months  ;  or  if,  when  furnished, 
it  did  not  mention  whose  land  adjoined ;  the  party  should 
loose  his  right.  It  is  not  less  so,  to  contend,  that  its 
not  being  recorded  within  two  months,  shall  prejudice 
the  right,  when  neither  that,  or  any  other  law,  declared 
any  forfeiture.     The  act  was  made  to  direct  the  survey- 

*  The  aft  psffed  the  affem'c'y  in  1748,  bvt  did  not  take  effe&  until  1751. 
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or  a's  to  his  duty  ;  to  stimulate  him  in  the  performance  Hickman 
of  it,  and  punish  him,  not  the  party,  for  his  neglect  or  „  ™*  Y 
tardiness. 

The  second  objection  to  be  considered,  is,  that  an  en- 
irif  had  been  made,  bv  virtue  of  this  warrant,  in  1  774, 
With  the  survivor  of  Fincastle,  at.  a  different  place, 
This  objection  has  no  weight  in  it.  First— Because  pri- 
or to  the  passage  of  the  act  of  1779,  no  law,  or  Usage  hav- 
ing the  force  of  law,  either  authorised  or  required  en- 
tries to  be  made  with  the  surveyor,  upon  military  war- 
rants, or  upon  any  other  rights,  for  any  quantity  of  land 
exceeding  400  acres.  The  act  of  making  the  entry, 
was,  therefore,  Neither  binding  6n  the  party,  rio'r  any 
other.  The  only  method  of  nppropriatidn,  was^  the  ma- 
king an  actual  survey  upon  the  ground; 

In  the  second  place,  even  if  bv  the  former  existing  laws 
and  usages,  an  entry,  and  a  survey  corresponding'  there- 
with, had  been  necessary  ;  that  necessity  was  removed. 
by  the  act  of  1779,  it  having  declared  the  survey  "  good 
and  valid,"  without  regard  to  these  circumstances. 

Upon  the  whole,  this  survey  had  all  the  qualities  ne- 
cessaiy to  give  it  validity  under  the  act  of  1779  ;  and 
the  certificate  was  made  out,  returned  to,  and  recorded  in 
the  principal  surveyor's  office,  so  as  to  be  taken  out,  and  to 
be  in  fact,  returned  to  the  land-office  within  the  time  pre- 
scribed for  the  registration  thereof ;  which  was  the  only 
limitation,  as  to  lime,  required  by  the  law-,  with  respect 
■to  the  old  military  surveys. 

This  survey  was  so  returned  and  registered  ;  and  the 
grant  issued  thereon,  must  be  considered  as  regularly  is- 
sued, unless  the  only  remaining  objection  entitled  to  the 
consideration  of  the  court,  shall  be  found  sustainable. 

The  objection  is,  that  it  does  not  appear,  that  the  war- 
rant was  returned  to  the  register's  office,  with  the  plat 
and  certificate  of  survey,  so  as  to  authorise  the  issuing 
•of  the  grant ;  and  the  counsel  for  the  appellee  contend^ 
.they  have  shewn  it  was  not  returned. 

Considering  the  time  when  this  objection  has  been 
started  in  the  cause  for  the  first  time,  it  cannot  have  any 
serious  weight,  unless  the  evidence  is  clear  and  conclu- 
sive, to  shew  it  was  not  returned.  It  is  not  alledged  in 
the  bill,  or  any  of  the  amendments  thereto,  that  the  war- 
rant was  not  returned  with  the  plat  and  certificate  ;  no 
sing'e  deposition  in  the  cause,  seems  to  have  been  taken. 
2  W 
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Hickman  w\th  a  view  to  that  subject ;  nor  is  it  ever  hinted  at,  un- 
Boff man.  tu  ^ie  objection  is  started  in  this  court,  upon  the  produc- 
tion of  a  certificate  from  the  register,  that  the  warrant 
is  not  now  found  in  his  office  ;  which  certificate  is  filed 
on  the  opening  of  the  cause  here,  under  an  agreement 
of  the  parties,  that  either  of  them  might,  at  any  time  be- 
fore the  trial  in  this  court,  file  such  records,  &c.  u  as  re- 
lated to  their  respective  titles." 

If  the  objection  had  been  made  in  the  bill,  or  even 
started  in  the  depositions  taken,  the  party  might  have 
taken  depositions  to  have  proved  the  warrant  was  re- 
turned, and  had  since  been  lost  or  destroved.  The  fact 
of  the  absence  of  the  warrant  having  been  first  sugges- 
ted here,  in  the  manner  mentioned,  all  opportunity  of 
producing  proof  is  cut  off  from  the  appellant. 

It  is  a  principle  of  law,  well  settled,  that  every  officer 
acting  under  the  sanction  of  an  oath,  or  in  whom  the 
government  reposes  a  trust,  shall  be  presumed  to  have 
done  his  duty,  until  the  contrary  be  proved.  This  is  a 
principle  of  the  first  necessity  in  societv,  and  indispen- 
sable for  the  preservation  of  the  rights  of  those  who  by 
law  are  obliged  to  commit  their  interest  to  the  manage- 
ment of  the  public  agents.  The  law  reposes  a  special 
trust  in  the  officer,  and  the  citizen  is  obliged  to  trust 
him.  Precarious  a»d  perplexing  indeed,  would  the  sit- 
uation of  the  individual  be,  if  he  were  obliged  to  prove 
that  the  officer  had  done  his  duty  ;  or  if  the  presumption 
of  his  having  done  it,  were  not  indulged  until  the  con- 
trary be  shewn.  This  principle  is  equally  applicable  to 
a  proceeding  against  the  officer,  and  to  a  proceeding 
against  the  right  '*f  an  individual,  derived  through  the  act 
of  the  officer.  It  would  be  strange,  if  it  should  be  indulg- 
ed in  favor  of  the  officer,  who  may  have  been  guilty,  and 
not  in  favoring  the  individual  who  has  done  no   wrong. 

It  was  the  duty  of  the  officer  entrusted  by  the  govern- 
ment, not  to  issue  the  grant  in  this  case,  without  the  war- 
rant having  been  lodged  with  the  plat  and  certificate. 
He  having  issued  the  grant,  we  must  presume  that  he 
had  the  warrant,  to  authorise  the  grant,  until  the  contra- 
ry be  proven.  The  question  then,  is,  has  the  appellee 
made  such  proof  ? 

M'Clanahan's  deposition  and  receipt  are  relied  on. 
They  go  to  prove,  that  he  received  the  warrant  from  the 
surveyor  of  Fincastle  county,   in  the  fall  1779.     But 
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this  is  by  no  means  inconsistent  with  the  presumption,  Hickman 
that  the  warrant  was  returned  with  the  certificate  of  sur-  Bowman. 
vey,  to  the  register's  office,  in  1780.  M'Clanahan  acted 
as  agent  for  Hickman,  and  it  is  proved  that  he  was  pre- 
sent in  the  spring  1780,  with  Hickman,  when  he  receiv- 
ed the  certificate  of  survey  from  Floyd,  for  the  purpose 
of  having  it  returned  to  the  office.  It  is  also  proved, 
that  Hickman,  at  that  time,  declared  his  intention  to  car- 
ry his  survey  into  grant.  As  they  must  have  known, 
that  the  grant  could  not  issue  without  the  warrant,  the 
presumption  is  strong,  that  M'Clanahan  would  deliver 
the  warrant  to  Hickman ;  that  Hickman  received  it ; 
and  that  it  must  have  been  returned  by  him,  with  the 
survey  ;  at  least,  there  is  nothing  in  the  transaction  in- 
consistent with  his  having  done  so.,  After  the  survey 
was  recorded,  it  was  the  duty  of  the  surveyor,  to  deli- 
ver both  the  warrant  and  survey  to  the  party,  to  enable 
him  to  return  them  to  the  register's  office  ;  but  no  pre- 
sumption could  be  indulged,  from  that  circumstance,  that 
as  he  returned  the  survey,  he  did  not  return,  also,  the 
warrant,  without  which,  he  knew  the  survey  would  not 
procure  him  a  grant. 

But  the  register,  on  the  3d  of  May  1 808,  certifies,  that 
he  does  not  discover,  from  an  examination  of  the  survey, 
that  a  warrant  accompanies  it.  This  is  certifying  no- 
thing more,  than  that  he  has  opened  the  survey,  and  has 
not  found  the  warrant  wrapped  up  in  it.  Can  this  pos- 
sibly, at  the  distance  of  27  years  after  its  return,  weigh 
any  thing  ?  Especially,  when  the  military  warrant  was 
a  loose  paper,  not  required  by  law  to  be  recorded.  It 
ought  to  be  recollected,  that  the  papers  of  the  land-office 
have  been  carried,  since  the  year  1781,  from  Richmond, 
to  this  country.  The  law  too,  at  the  time  the  grant  is- 
sued, and  for  nine  years  after,  required  all  warrants,  up- 
on which  grants  had  issued,  to  be  annually  destroyed. 
It  is  true,  the  law  required  an  account  of  those  destroy- 
ed, to  be  kept ;  giving  credit  for  those  executed,  and 
charging  those  not  executed.  But  the  law  did  not  re- 
quire such  account  of  the  warrants  destroyed,  to  be  kept, 
as  would  distinguish  them  from  others  j  and  no  such  ac- 
count has  been  kept.  The  law  requiring  warrants  which 
were  executed,  to  be  destroyed,  may  not,  in  all  instances, 
have  been  observed  ;  but  we  cannot  say,  it  was  not  in 
general. 
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Hickman         The  circumstances,  then,  relied  on  by  the  appellee, 
Boffman.     are  t0^  i'g^1  i,nd  trivial,  to  rebut  the   legal  presumption, 

that  the  register  was  in  possession  of  the  warrant   when 

he  issued  the  grant. 

If  the  parol  agreement  set  up  in  the  bill,  were  proved, 

which  is  not  done  satisfactorily,  the  principles  contained 

(a)  Antezii.  in  the  case  of  Craig-  vs.  Baker  (a),  this  term,  would  be 

decisive  against  it. 

Some  other  incidental  objections  were  made,  not  re- 
quiring any  particular  answer. 

Upon  a  thorough  consideration  of  the  case,  we  are  of 
opinion,  that  the  appellant's  military  survey,  and  grant 
thereon,  are  legal  and  valid  ;  and  that  whether  the  ap- 
pellee's claim  could  be  sustained  in  a  contest  with  ano- 
ther settlement  and  pre-emption,  or  treasury  warrant,  or 
not,  (which  is  now  not  necessary  to  be  determined)  the 
circuit  erred  in  decreeing  in  favor  of  the  appellee,  against 
i '  t  appellant. Decree  reversed, 

A  motion  was  made,  on  a  subsequent  day,  for  a  re- 
hearing,  and  overruled. 

In  the  argument  of  this  cause,  Clay  offered  to  read, 
Reports  ofthe  from  3  £ast's  reports  199,  200,   that  part  of  lord  Ellen- 

aecibons  or  the   .  .,  .'.*..         .  .    .        r  "  J  .. 

Bridfti  courts,  borough  s  opinion,  in  which,  aiter  stating  the  law  to  be, 
fince  the  4th  or"  that  where  it  presumes  the  affirmative,  the  negative  must 
July  '76,  ought  De  proved,  he  proceeds  to  recapitulate  the  adjudged  ca- 
nor  C°citeed  "in '  ses,  in  support  of  this  rule. 

court.  The  Chief  Justice  stopped  him,  and  stated  it  was 

a  violation  of  the  act  ofthe  last  session  of  assembly  (Jy)y 

(b)  Afts  of  wiyC}j  enacts  that  "  Reports   and  books    containing  ad- 
P-  23'  '  judged  cases,  in  the  kingdom  of  Great- Britain,  which 

decisions  have  taken  place  since  the  4th  day  of  July, 
1776,  shall  not  be  read,  nor  considered  as  authority,  in 
any  ofthe  courts   of  this  commonwealth,"  &c. 

Clay.— I  do  not  read  nor  rely  upon  the  opinion  nor. 
decision,  in  3  East.  I  only  use  that  book,  to  shew  what 
other  books  contain,  as  Roll's  reports,  &c.  which  are  au- 
thority, but  which  we  have  not  at  this  place.  I  would 
use  a  newspaper  in  the  same  way.  This  is  no  more  a 
violation  ofthe  act,  than  it  would  be  to  use  books  report- 
ed before,  but  re-printed  since  1776  ;  and  surely  they 
cannot  be  prohibited. 

Allen. — The  books  prohibited,  ought  not  to  be  used; 
at  all.  If  these  adjudications  are  not  evidence  of  the 
Jaw,  they  cannot  be  evidence  of  what  the  evidences  of 
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$he  law  contain.     It  is  just  as  proper,  as  to  permit  a  ne-     Hickman 
gro,  who  is  not  a  competent  witness,  to  state  what    a      B  w* 
white  man  said,  and  permit  this  to  go  to  a  jury  as  evi- 
dence. 

Hughes  and  Wickliffe*—— There  are  many  books,  which 
are  not  authority,  but  which  ought  to  be  read  and  used, 
for  the  sound  and  clear  reasoning  they  contain,  as  Poe- 
thier  on  obligations.  When  a  book  is  not  used  as  au- 
thority, it  ought  not  to  be  prohibited  from  being  usedv 
for  any  other  purpose.  The  legislature  had  no  right  to 
pass  the  law.  The  mind  of  the  judge  should  be  free", 
and  unshackled,  to  receive  light  from  every  source.  He 
is  then  answerable  to  them,  for  the  result  of  his  deci- 
sions. They  had  no  more  power  to  pass  the  law,  than 
they  would  to  prohibit  a  judge  the  use  of  his  spectacles. 

Judge  Trimble.-^ — If  the  book  is  not  to  have  credit, 
as  law,  it  cannot  have  credit  for  what  the  evidences  of 
the  law  contain.  The  legislature  seem  to  have  intended, 
entirely  to  prohibit  the  use  of  these  books  in  court ;  and 
thus,  to  cut  off  the  importation  of  them.  I  can  have  no 
doubt,  but  the  legislature  had  the  power  to  pass  the  law 
in  question. 

Edwards,  Ch.  J. — -I  cannot  doubt  the  power  of  the 
legislature,  on  this  subject.  It  was  proper  that  some 
period  should  be  fixed  by  law,  after  which,  the  decisions 
of  the  British  courts,  should  be  prohibited.  I  cannot 
think  any  rights  are  withheld  or  impaired,  by  the  act  in 
question. 

By  tee  Court. — The  book  must  not  be  used  at  all 
in  court.* 

*  In  the  cafe  of  Gallatin  <vs.  Bradford,  fall  term  1808,  the  court   flopped  November   itb, 
the  counlel,  who  cited  Douglafs's  reports,  and  declared  that  they  would   not 
receive  a  citation  of  a  decifion,  fince  the  4th  day  of  July  1776  ;  and  declared 
k  was  improper  for  counfel  to  refer  to  them. 


KENNEDY'S  heirs  vs.  DUNCAN,  &c.  %  i«j^ 

THIS  cause  was  argued  at  the  spring  term  1807.        A  decree  pur. 
The  Chief  Justice  now  delivered  the  opinion  of  the  Portj»s  t0   be 

m  r  for  600  acres  of 

court,  as  follows :       _  landj  t0  which 

This  writ  of  error  is  prosecuted  by  the  plaintiffs,  for  quantity,  and  no 

the  reversal  of  a  decree  of  the  late  court  of  quarter-ses-  ™°.re'  theJom 

sions  for  Bourbon  county,  obtained  by  the  defendants,  quTtaWy  ™ 


plalnant  was  e- 
enti- 
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Kennedy's      against  them,    as   heirs  and  devisees  of  John  Kennedy, 
cirs^J#  deceased.     The  defendants  in  this  court,  pleaded  the  act 

Duncan,  &c  of  limitations,  in  bar  of  the  writ  of  error  ;  to  which  the 
.  plaintiffs  replied,  that  two  of  them  were  infants  when  the 
whkhit  isappa!  decree  was  pronounced ;  and  that  five  years  had  not 
rent  (bycaku-  elapsed,  from  the  time  of  their  coming  of  full  age,  until 
lation  from  the  after  the  suing  out  of  the  writ  of  error  ;  upon  which  an 
uncergfven  for  *ssue  was  joined,  which  being  tried  by  a  jury  at  the  bar 
the  boundary,)  of  this  court,  was  found  for  the  plaintiffs. 
tha<;  more  than  'j^e  original  suit  was  brought  on  a  bond  given  by  John 
decreedantotybe  Kennedy,  deceased,  in  his  lifetime,  to  the  defendants, 
conveyed,  is  er-  for  the  conveyance  of  six  hundred  acres  of  land.  The 
roneous.  decree  expresses  that  the  defendants  in  that  court  (who 

perfonTagainft  are  plaintiffs  here)  shall  convey  600  acres  of  land  ;  but 
whom  a  decree  from  the  corners  and  distances  mentioned  in  the  decree, 
is  given,  be  an  anci  ajso  from  the  courses  and  distances  called  for  in  the 
i^m-y'wii'i'pre"  surveyor's  report,  which  is  pursued  by  the  decree,  itap- 
vent  the  ftatute  pears,  upon  an  accurate  calculation,  that  the  court  has 
of  limitation*  erroneously,  and  through  mistake,  decreed  the  defen- 
tfaofe  whTmuft  dants   in  the  court  below,   to  convey  upwards  of  650. 

neceffarily  join  acres. 

with  fuch  in-      This  mistake  being  apparent  on  the  face  of  the  decree 

fant  in  a  writ  of  ..«»',  .".  .ul1  ,  ,  , 

error  to  reverfe  itselt,  the  decree  is  erroneous,  and  must  be  reversed. 
fuc.h  decree.  The  question  is,  whether  it  must  be  reversed  in  totoy 

or  only  so  far  as  regards  the  interest  of  the  two  plaintiffs 
who  did  not  come  of  age  until  within  five  years  next  pre- 
ceding the  prosecution  of  the  writ  of  error  ? 

The  counsel  for  the  defendants,  contended  that  it 
ought  only  to  be  reversed  in  part ;  because,  as  he  con- 
tends, the  other  plaintiffs,  at  all  events,  are  barred  by  the 
act  of  limitations.  We  are  of  opinion  they  are  not 
barred. 

Those  of  full  age  could  not  prosecute  a  writ  of  error 
in  their  own  names,  without  joining  the  infants  with 
them  :  and  they  had  no  means  of  compelling  the  infants 
to  join.  If  the  infants,  or  their  guardians,  refused  to 
join  in  the  writ  of  error,  the  adults  could  not  have  judg- 
ment of  severance  against  them  ;  because  of  their  infan- 
cy. And  without  judgment  of  severance,  the  adults 
could  not  maintain  a  writ  of  error  in  their  own  names*, 
alone. 

The  plaintiffs  held  an  estate  as  co-heirs  and  devisees, 
cast  upon  them  by  act  of  law,  or  the  devise  of  their  an- 
cestor :  a  joint  decree  was  passed  against  them,  divest- 
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ing  them  of  that  estate.     They  were,  therefore,  bound  Kennedy'* 
by  the  rules  of  law  to  prosecute  a  joint  writ  of  error  for     el"vu 
the  reversal  of  that  decree.     Therefore,   as  the  adults  Duncan,  &c. 
could  not  maintain  a  several  writ  of  error,  and  had  no 
means  of  compelling  the  infants  to  join  with  them,  the 
saving  in  the  act  for  the  benefit  of  the   infants,  must  by- 
law  accrue  to  the  benefit  of  the   adults,   the  co-heirs. 
Otherwise,  the  law  would  work  iniquity,  by  barring  the 
adults  of  their  right,  without  their  default. 

It  may  be  observed,  that  some  other  of  the  plaintiffs 
were,  at  the  time  the  decree  was  pronounced,  and  yet  are, 
femes  covert,  as  appears  from  the  record.  Their  rights 
are  not  barred  by  the  statute. 

It  seems  to    us    that  the  provision  in    the   act,  that, 
"  Where  a  person  thinking   himself  aggrieved   by  any 
decree  or  judgment,  which  may  be  reversed  in  the  court 
of  appeals,  shall  be   an  infant,  feme  covert,  non  compos 
mentis,  or  imprisoned,  when  the  same  was  passed,  the 
time  of  such  disability  shall  be  excluded  from  the  com* 
putation  of  the  said  five  years"  (a),  embraces  all   those,     ,  ,  -       „ 
who,  from  the  rules  of  law,  must,  of  necessity,  join  in  the  of  1796-7,  p. 
tame  writ  of  error ;  as  they  make  but  one  party,  in  con-  7*.    §  *3»  * 
sideration  of  law.  Brad.  z84, 

But  even  if  those  adults,  not  femes  covert,  were  barred, 
it  would  be  very  difficult  to  support  the  decree  in  part, 
and  reverse  it  in  part.  The  decree  is  for  an  entire,  un- 
divided thing  ;  and  we  cannot  discover  how  this  court 
could  practically  make  a  severance.  Its  being  a  chan- 
cery cause,  does  not  lessen  the  difficulty,  nor  alter  the 
case.  It  is  one  of  the  cases  where  chancery  must  follow 
the  law. 

Decree  wholly  reversed  ;  cause  remanded,  for  sur- 
veyor's report  to  be  set  aside,  &c.  and  a  decree  made 
pursuant  to  equity,  &c. 


DAVIS'S  heirs  vs.  LOCKHART'S  heirs.*         *fy  "'*• 
The  Chief  Justice,  delivered  the  opinion  of  the   An  entry  call. 

COUrt.  'n6  tof  the  forks 

The  complainants  in  the  court  below,  and  appellants  °0  J^  '  "* 
in  this  court,  claim  under  an  entry  made  22d  May  1780,  down,howtobe 
as  follows  :  "  Joseph  Davis  enters  1000  acres,  upon  a  fwveyed. 

<>*  Abfent,  Judge  Trimble. 
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Davis's  heirs   treasury  warrant,  on  a  west  branch  of  Licking,  joining 
Lockhabt's     J°hn  Hutcheson's  entry,  on  the  said  creek,  on  the  lower 

heirs.  side,  extending   down   on    both  sides  of  the    creek    for 

quantity." 

tries  fucceflive-       Hutcheson's  entry  calls  to  join  Coleman  on  the  lower 

ly  adjoining,  &  side,  and  to  run  down  the  creek  on  both  sides,  for  quan- 

runnmg    down  t\ty  -   anci  Coleman  calls,  in  like  manner,  to  join  Joseph 

on  both  Udes  of   n  J   ■  ,  ,  ,  ,  ,       ,       .  j  c 

a  creek  how  to  ^raiS»  ano-  ruu  down  the  creeit,  on  both  sides,  lor  quan- 

befurveyed.         tlty. 

Craig's  entry  is  for  1000  acres,  made  on  the  17th  May 
1780,  and  expresses  to  lie  f*  on  a  west  fork  of  Licking, 
about  two  miles  below  where  Col.  Bowman  encqmped, 
the  second  night,  when  marching  to  the  Shawanee  towns, 
.  to  include  the  forks  of  the  creek,  running  up  and  down 
for  quantity.'1 

The  circuit  court,  taking  Bowman's  encampment  as 
established  and  notorious,  as  claimed  by  the  complain- 
ants, for  the  one  alluded  to  in  Craig's  entry,  directed 
Craig's  location  to  be  surveyed,  by  taking  the  fork  of 
Mill  creek  as  the  intersection  of  the  two  diagonals  of  a 
{a)  Ramjey,  square  ;  and  thatMill creek  should  bisectthe  lower  line(a). 
,&e.  -vs.  mils,  That  Coleman  should  then  be  adjoined  to  Craig,  by 

iprinc      term  * 

jSo6,  s.  P.  taking  the  lower  line  as  the  base  of  1000  acres,  and  ex- 
tending lines  therefrom  parallel  to  the  general  course  of 
that  part  of  the  creek  to  be  included  within  the  survey, 
so  far  that  a  line  at  right  angles  to  that  general  course, 
would  include  the  quantity  ;  which,  of  necessary  conse- 
quence, caused  the  upper  and  lower  lines  of  the  survey  ^ 
to  be  bisected  by  the  creek.  That  Hutcheson  should 
join  Coleman  on  the  lower  side,  taking  400  poles  for  the 
base,  and  if  required,  to  give  the  length,  to  project  equal 
distances  beyond  each  corner  ;  or,  in  other  words,  to 
make  Mill  cre.ek  bisect  the  upper  line  of  400  poles,  and 
then  to  extend  lines  from  each  extremity,  parallel  to  the 
general  course  of  the  creek,  (as  far  as  it  should  fall  with- 
in the  survey)  until  a  line  at  right  angles  to  that  general 
course,  would  give  the  quantity.  And  that  Davis's 
claim  should  adjoin  Hutcheson's  survey  of  1000  acres, 
in  the  like  manner  that  he  adjoined  Coleman  ;  and  that 
the  figure  of  Davis's  survey  should  be  governed  by  the 
same  rules.  When  the  claims  were  thus  connected,  ac- 
cording to  the  interlocutory  decree,  it  was  iound  that  no 
part  of  the  land,  common  to  the  actual  surveys  of  the 
complainants  and  defendants',  would  be  included  within 


heirs. 
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Davis's  entry  :  and  therefore   the  court  dismissed  the    DaVis's  heir* 
bill  ;  from  which  decree,  the   complainants  below  ap-  LoCKH^T.. 
pealed. 

It  is  unnecessary  to  give  any  opinion,  as  to  the  suffi- 
ciency of  Craig's  entry  ;  since,  if  it  were  admitted  that 
the  place  of  Bowman's  second  night's  encampment,  was 
as  claimed  bv  the  appellants,  the  circuit  court  have  given 
the  proper  figure  and  position  to  the  entry  of  Craig,  and 
of  those  depending  thereon  ;  and  therefore,  did  rightly 
in  dismissing  the  bill. 

Decree  of  the  circuit  court,  as  to  the  construction  of 
the  entry  under  which  the  complainants  claim  title,  and 
the  dismissal  of  the  bill  in  consequence  thereof,  affirm- 
ed. 


HELM  vs.  SMALL. 


ON  the  trial  of  an  ejectment,  in  the  Shelby  circuit,  The  call)  fm 
court,  an  agreed  case,  which,  substantially,  exhibited  the  cour^  ln  ,.tw° 
iollowing  lacts,  was  brought  before  the  court.  0t  a  patent,  con- 

The  plaintiff,  Helm,  claimed  under  a  patent,  for  500  trolled  and  re- 
acres  of  land  ;  calling  to  lie  on  both  sides  of  Fox  run,  v"^d  ^jg 
and  to  adjoin  Marsham  Brashear  on  the  north  ;  to  be-  therein  contain, 
gin  at  a  white-oak  and  sugar  tree,  comer  to  said  M.  Bra-  ed»  and   Proof 
shear's  land,*  and  to   run  north  200  poles,  to   certain  that  l6i  furv!y 

i  i^~  i  •  .  was  really  made 

corner  trees  ;  thence    71^5*400  poles,  to  certain  other  where  the  other 
corner  trees  ;  thence  south  200  poles,  to  certain  other  calls    directed 
corner  trees  ;  thence    east   400  poles,     to    the    begin-  t0V         „ 
ning ;  and   calls  to  cross  Fox   run,  both   in  the  second  &Mun.  177-fe! 
and  fourth  lines.     The  courses,  however,  would  not  cross 
Fox  run,  in  either  line  ;  and  would  lay  the  survey  off,  on 
the  west  side  of  the  first  line.     In  that  direction,  neither 
lines  nor  corners  were  found,  corresponding  with  the  pa- 
tent, nor  would  it  adjoin  Brashear  on  the    north,  but 
would   barely  corner  with  him,   at  his  north-west  cor- 
ner, and  lie  north-west  from  Brashear's. 

It  was  proved  by  one  of  the  original  chain-carriers, 
that  the  survey  was  really  made  on  the  east  side  of  the 
first  line,  reversing  the  courses  of  the  second  and  fourth 
lines  called  for  in  the  patent.  The  lines  and  comers 
of  the  survey,  as  actually  made,  were  shewn  and  proved, 

•  The  plat  in  the  caufe,  ffiewed  this  to  be  the  north-  weli  corner  of  Brafhear'S 
land. 

2   X 
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Helm  anj  correspond,  in  every  particular,  with  'the  descrip* 
Small,  ^on  contained  in  the  patent,  except  the  courses  of  the 
second  and  fourth  lines.  The  survey  lay  on  both  sides 
of  Fox  run  ;  crossed  said  run  as  described ;  and  ad- 
joined said  Brashear's  land  on  the  north. 

Under  this  patent,  Helm  claimed  the  land  lying  east 
of  his  first  line,  and  as  it  was  actually  surveyed.  The 
inferior  court  decided  against  him.     He  appealed. 

Allen,  for  the  appellant. — Whenever  an  instrument  of 
May  jot!:,  -writing-  shews,  on  the  face  of  it,  a  mistake,  and  gives 
the  means  of  correcting  that  mistake,  it  is  valid,  and  the 
mistake  will  not  injure  it.  So,  if  it  refers  to  any  other 
things  or  objects,  and  those  objects  point  out  the  mis- 
take, and  its  corrective,  it  is  the  same  as  if  the  face  of 
deed  did  it. 

The  point  here  to  be  decided,  is,  therefore,  whether 
there  is  enough  in  this  case  to  shew  that  the  call  of  the 
patent  for  the  second  line  to  run  west,  &nd  the  fourth  to 
run  east,  be  a  mistake,  and  should  be  corrected  by  tak- 
ing it  as  if  the  second  line  called  for  east,  and  the  fourth 
i  for  west. 

The  call  here,  to  adjoin  Brashear  on  the  north  ;  to 
begin  at  his  north-west  corner  ;  and  to  run  the  first  line 
north  ;  will  shew  that  the  land  must  lie  east  of  that  line. 
Add  to  this,  that  the  call  to  lie  on  both  sides  of  Fox  run, 
can  only  be  complied  with  by  this  construction. 

The  proof  is  also  complete,  that  the  survey  was  made, 
and  the  corner  and  line  trees  marked,  where  we  claim 
the  land.  It  is  t\it survey  thai  gives  the  right:  the  plat 
and  certificate  are  but  evidence  of  that  right.  There  can 
be  no  doubt  but  we  must  hold  the  land  whereon  a  sur- 
vey was  made,  or  we  can  hold  none.  The  case  of  Mor~ 
rison  vs.  CoghiWs  legatees,  spring  term  1804  (a),  is 
{a)  Pr.  Dec.  a  case^  tne  principle  of  which,  is  strong  in  point  for  me  ; 
though  the  mistake  in  that  case  was  but  in  one  call. 

Clay,  for  the  appellee. — If  this  were  a  case  in  which 
the  patent  would  be  sufficient,  by  rejecting  any  part  as 
surplusage,  I  would  not  contend  but  that  the  fault  might 
be  overlooked.  But  this  is  a  case  of  repugnance.  You 
cannot  run  west  from  the  first  line,  and  cross  Fox  run  ; 
you  have  nothing  here  to  show,  from  the  record,  in- 
which  the  mistake  was  committed :  whether  in  the  call 
for  the  run,  or  for  the  course.  And  wherever  this  is 
the  case,  it  must  destroy  the  entry  or  survey. 
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The  evidence  of  where  the  survey  was  made,  will  not  Helm 
help  ;  for  a  survey,  without  a  patent  obtained  thereon,  SJ^ 
can  give  no  right.  We  are  not  to  decide  what  the  sur- 
veyor intended,  but  what  land  the  patent  has  appropri- 
ated. It  surely  cannot  be  considered  as  appropriating 
land  that  its  calls  will  not  cover.  Here,  take  the  patent, 
and  protract  its  calls,  and  the  plat  will  close,  but  will  not 
include  the  land  we  claim.  That  was  not  the  case  in 
Morrison  vs.  CoglulVs  legatees.  The  plat  would  not 
close  in  that  case,  if  the  calls  of  the  patent  were  pursued  ; 
and  by  reversing  the  calls  in  that  patent,  it  would  follow 
every  line  in  the  survey  but  one.  Here,  reverse  the  calls, 
and  it  will  cover  the  same  ground  it  does  to  pursue  them 
as  set  down.  There  too,  there  was  a  call  to  run  with 
the  line  of  another  ;  and  the  line  of  that  other  would  cor- 
rect the  course  called  for.  Here  there  is  no  call  for  the 
line  of  another  person,  to  which  we  could  resort. 

In  the  case  of  Bosxvorth  vs.  Maxxvell  (a),  the  call  "to       . ' 
run  south-west  with  Todd's  pre-emption,"  which  could  "UZ 

not  be  complied  with,  as  Todd's  pre-emption  run  near- 
ly south-east,  the  court  seem  to  have  adhered  to  the 
course,  and  disregarded  the  call  "  with  Todd's  pre-emp-> 
tion."  It  is  true,  Todd's  line  was  not  marked,  but  only 
pointed  out  by  the  entry.  This  decision  seems  to  me  to 
have  deviated  from,  or  rather  overruled  the  case  relied 
upon  by  Mr.  Allen. 

The  appellant  should  take  the  land  west  of  his  begin- 
ning line,  as  it  is  called  for  by  his  patent ;  or,  if  that  caxi- 
not  be  done,  he  should  take  his  recourse  to  the  surveyor 
who  committed  the  mistake,  and  be  compensated  in  da-, 
mages  for  the  injury  which  the  blunder  of  the  surveyor 
may  have  done  him. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court..    May  utb. 

The  question  is,  whether  the  patent,  under  the  circum- 
stances stated  in  the  agreed  case,  will  enable  the  appel- 
lant to  recover  the  land  really  surveyed  for  him,  or  not  ? 
We  are  of  opinion  that  it  will.  The  surveyor  has  mani- 
festly committed  a  mistake  in  protracting,  or  giving  the 
courses  of  the  second  and  fourth  lines  ;  but  the  other 
calls  and  descriptions  contained  in  the  patent,  are  suffici- 
ent to  correct  the  mistake.  By  adhering  to  these  two 
mistaken  calls  for  course,  we  would  disregard  the  lines 
and  corners  really  made  and  proved ;  the  call  to  lie  on 
both  sides  of  Fox  run  ;    the  calls  in  the  second  and 
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Helm  fourth  lines  for  crossing  Fox  run  ;  and  the  call  for  join- 
Small.  inS  Brashear's  land  on  the  north.  So  many  natural  and 
visible  objects  called  for,  remove  all  doubt  on  the  sub- 
ject. The  case  of  Morrison  vs.  CoghiWs  legatees,  in 
this  court,  Pr.  Dec.  382,  is  in  point ;  and  completely  de- 
cides the  present  question. Judgment  reversed. 


¥<y  ,»,*.  LYNCH  vs.  JOHNSTON. 

If  the  record      Edwards,  Ch,  J.  delivered  the  following  opinion  of 

Sates  that  110-  the  court : — -The  defendant  having  in  his  answer  denied 

tice  of  a  motion  a^  the  equity  in  the  complainant's  bill,  and  the  corn- 
was  proved  and         .  *  '••  J.  r  •>••  1 

filed,  it  mult  be  plain ant  having  produced  no  evidence  contra'  acting  the. 
prelum -d  the  defendant's  answer,  there  is  no  error  in  the  decree  of  the. 
n°d 'Vffi'*  t  S1^^  court,  dismissing  the  complainant's  injunction, 

until    the  conl  Upon  motion. 

trary  is  made  The  record  stating  that  notice  of  the  motion  was, 
appear.  proved  and  filed,  we  must  presume  the  notice  was  le- 

gal and  sufficient,  until  the  contrary  appears.  If  the 
complainant  supposes  that  the  notice  is  not  sufficient,  it 
not  having  been  certified  to,  this  court,  with  the  record, 
the  complainant  should  have  brought  it  up  by  certiorari, 
or  shew  by  its  return,  that  the  notice  does  not  exist :. 
not  having  done  so,  we  cannot  presume,  either,  that 
there  was  no  notice,  or  an  insufficient  notice. 

Decree  affirmed. 

Allen,  for  the  appellant ;  Clay  and  Talbot,  for  the  ap= 
pellee. 


My  ™b.  LYNCH  vs.  BUCK  and  BRANDER. 

Writs  of  er-       The  Chief  Justice,  delivered  the  following  opi- 
ror  coram  voby,  n\on  of  the  court: — The  errors  assigned,  are,  that  the  ge- 

muft  be  proje-  V  •      j-        •  .u  f 

cuted  ftjiftiy  neral  court  erred  in  dismissing  the  writ  or  error  coram, 
within. the  time  vobis  ;  and,  2dly,  in  hearing  the  said  cause,  without  plea, 
prefenbed     by  or  demurrer  to  the  errors  assigned.* 

theactofi8o2,        t>        i  '  r    -r%  t  -,     „~   ■  •  1 

or  they  may  be      By  the  act,  or   December   1802,f  motions   to.   quash, 

difmifled.        faulty  replevin  or  forthcoming  bonds,  must  be  made  at 

Thitthcreis  a  court   f0  },e  neid  between  the  return  of  said  bond  to  the. 

no  leal  to  the      _  7     ,    ,'      ;        .  ~  .       _>  .  , 

flgnature  of  the  office,  and  the  issuing  oitne  first  execution  thereon  ;  o^. 

*  As  to  this  laft  error,   fee  LanjdaU  vs,  Findiey,  ante  I$lB 
f  Aftspf  i8,oa;  <;h.  7*,  §  4,  p.  174, 
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next  after  the  issuing  of  said  execution,  and  at  no  time        Lynch 
thereafter  ;  and   by   the   5th  section    of   the  same  act,     jjucT  &c 
writs  of  error  coram  vobis,  are   required  to  be  returned 
to  the  first  day  of  a  court  to  be  hfld  after  the  return  of  Security  in  the 
said  bond  to  the  office  of  said  court,  or  to  the  court  next  rfpJvy  „  °n,  ' 

7  does    not    take 

after  the  issuing  xhejirst  execution  on  such  bond,  and  at  the  cafe  out  of 

no  court  thereafter.  the    limitation 

The  writ  of  error  coram  vobis,  was  sued  out  for  de-  °  **„,  ,', 

,.•,..,.  iee  Blackburn 

feets  alleged  in  a  replevin  bond  ;  but  was  not  sued  out  vs.  Bilbo,  SV. 
within  the  limitation  prescribed  by  the  act  aforesaid.*  t°fi- 
The  general  court,  therefore,  did  rightly  in  dismissing 
the  writ. — — Judgment  affirmed. 

Allen,  for  the  appellant ;  Hughes  and  Clay,  for  the  ap- 
pellees. , 

At  a  subsequent  day  of  the  term,  Allen  moved  for  a 
re-hearing  ;  principally,  on  the  ground  that  the  execu- 
tion had  issued  on  that  which  was  not  a  replevin  bond, 
there  being  no  seal  to  the  signature  of  the  person  who 
was  entered  as  the  security  ;  and,  therefore,  as  to  him,  it 
was  net  a  replevy  bond,  and  would  not,  as  respected  the 
security,  come  under  the  rigid  provisions  of  the  act  re- 
ferred to  in  the  opinion  ;  but  the  court  overruled  the 
motion. f 

*  The  execution  ilTiied  fhortly  before  a  term  of  that  court,  and  was  returna- 
ble after  the  cerm.  The  writ  of  error  coram  -vsbis,  was  lued  out  returnable  to 
the  term  next  alter  the  return  day  of  the  execuion. 

\  v  P.  decided  fpiing  term  1S10,  Adann  <vs  Bamett, on  a  motiun,  by  a  fe. 
furity,  to  quaili  the  replevin  bond,  on  a  r.on  eji  faBum  alleged. 


WHITNEY  vs.  DOUDS.  My  nth. 

CLAY  produced  the  record  in  this  cause, in  court;  as-  ,If  an  app'ica- 
signed  errors,  and  moved  for  a  supersedeas ;  which  was  v^  ^tatT" 

Overruled.  ruled,  the  rran- 

He  then  moved  for  leave   to  withdraw  the  transcript  fcript  ofthe  re- 
of  the  record,  as  it  was  probable  his  client  would  wish  to  cor.    miT  "' 

,       r  .        r  V  i-  i-i  mam    w,th    thc 

apply  tor  a  writ  ot  error  coram  vobis  ;  and,  in  that  event,  clerk   ot    this 
it  would  save  him  the  costs  of  another  copy.  court,uniefsthe 

By  the  Court. — Whenever  it  is  necessary  for  us  to  j^dde  i^fc" 
decide  a  question,  it  should  be  entered  of  record  ;  and  meiits  of  the 
the  clerk  should  retain  the  transcript  on  which  the  de-  errors  »%ned, 
cision  is  rendered,  to  serve  as  a  precedent  on  the  points  j«J^'  °f  ^u" 
decided,  and  to  prevent  several  applications  being  made 
hi .the  same  case.     On  an  application  for  a  supersedeas  ■> 


374  SPRING  TERM,  1808. 

Whitney     m  a  case  in  which  this  court  had  not  jurisdiction  to  de- 
Dodds         c'c^e  on  tne  error  assigned,  we  gave  leave  to  withdraw 
the  record  (a)  ;  but  that  was  owing  to  the  cause  going  oft* 
0)    Spring  on  that  point. Motion  overruled.* 

term  1807. 

*  At  the  fpring  term  1810,  Handley  filed  another  tranfcript  of  the  record, 
in  the  cafe  Edwards   -vi.  Handley,  poft  and  moved  for  a  Juferjedeai  on, 

the  merits  of  the  cafe.  The  motion  was  overruled  ;  but  leave  was  given  to> 
withdraw  the  tranfcript  on  which  the  motion  was  made,  as  the  one  on  which, 
the  fuit  wis  decided  in  this  court,  remained  in  the  office. 


MARKHAM  vs.  M'GEE.f 


,f         ..         THIS  was  an  appeal  from  a  decree  of  the  Bourbon 

it  an    entry     ,    -    .  r      '  '  limjri 

call  for  a  fur-  circuit  court.     It  was  argued  by  Bledsoe  for  the  appel- 

vey,  and  a  fur-  Jant,  and  Clay  for  the  appellee. 

If?   ,a"lweif!n§      The  Chief  Justice,  delivered  the  opinion  of  the 

the    delenption  J  ' ".  ,  1  -i  •       1    1  •  • 

called  for,  be  court,  as  follows  : — William  Markham,  exhibited  his 
fr.ewn,the  court  bill,  to  be  relieved  against  the  elder  grants,  which  over- 
t^eTe^rT  other  hang  nis  ^^^  derived  under  Samuel  Rogers's  entry  for 
furve;sanfwer-  600  acres,  made  the  11th  December  1782,  and  under 
ing  the  fame  de-  Thomas  Moore's  entry  of  6S5  acres,  made  the  27th  of 
theTbTihewV  December,  in  the  same  year.  The  Bourbon  circuit 
Anentrycaiu  court,  being  of  opinion  that  these  entries  were  not  suffi- 
ing  to  begin  at  ciently  special  and  descriptive,  dismissed  the  bill ;  from 
o^theTineof  B*  wnicn>  an  appeal  has  been  taken,  to  this  court. 
held  valid,  in  The  entries  before  mentioned,  depend  upon  others, 
confluence  of  which  lead  us  up  to  Shadrack  Vaughan's  military  sur- 
fcripttaT  giv.  veyi  bearing  date  in  July  1774,  and  granted  to  him  by 
en,  without  the  letters  patent,  bearing  date  on  the  17th  of  October  1779. 
aid  of  the  call  This  survey  is  a  good  object  of  description  ;  because  the 
irbeinc^mde-  witnesses  clearly  prove,  that  it  was  notorious  at,  and  be- 
termined  whe- fore  the  date  of  the  entries  depending  on  it.  The  first 
ther  A,  had  a  0f  these  in  this  chain,  is  John  Green's,  for  6000  acres, 

corner  there.       made  6th  December  j^gg.  «    on  the  $^5  of  Elkhorn, 

beginning  at  Shadrack  Vaughan's  upper  line,  200  poles 
from  his  north-east  corner  j  thence  south  70  east  600. 
poles  ;  thence  to  extend  north  20  east,  at  right  angles, 
for  quantity." 

Shadrack  Vaughan's  military  survey  on  the  waters  of 
Elkhorn,  before  mentioned,  is  claimed  as  that  alluded  to 
in  Green's  entry  :  no  other  claim  of  Shadrack  Vaughan, 
on  Elkhorn,  is  exhibited  ;  therefore,  Green's  entry  must 
be  attached  to  it.     The  court  cannot  presume  another 

•f-  Abfent,  Judge  Tbimblb, 
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claim  of  Vaughan,  which  could  be  adjoined,  for  the  pur-    Maskham 
pose  of  rendering  an  entry  ambiguous.  m*Gek 

When  we  see  that  North  Elkhorn  runs  through  the 
survey,  no  reasonable  doubt  can  exist  as  to  Vaughan's 
upper  line  intended  in  Green's  entry  ;  which  being  giv- 
en, no  doubt  can  remain  as  to  its  specialty,  and  precise 
location. 

The  next  entry  in  the  connection,  is  that  of  Samuel 
Rogers,  under  which  the  complainant  claims  ;  the  ex- 
pressions of  which,  are,  for  600  acres,  "joining  John 
Green's  entry  of  6000  acres,  near  the  head  of  Elkhorn, 
beginning  at  John  Caldwell's  southwardly  corner,  on 
said  Green's  line,  and  ruuning^/rc???  thence  south  seventy 
cast  300  poles  with  said  Green's  line,  to  his  corner  ; 
running  from  thence,  north  twenty  east,  and  binding  on 
said  Caldwell's  line  as  far  as  the  same  shall  extend,  and 
continuing  the  same  course  until  the  quantity  is  obtain- 
ed." 

Without  the  aid  of  Caldwell's  entry,  we  have  this  evi- 
dent declaration  by  Rogers's  entry,  that  his  land  is  to  lie 
northwardly  of  Green,  and  adjoining  him  ;  that  it  is  to 
begin  on  Green's  line,  at  a  point  three  hundred  poles 
from  one  of  his  corners  :  which  point,  he  calls  Cald- 
well's corner  on  Green's  line.  But  without  resorting  to 
Caldwell's  location,  we  are  farther  told,  that  this  point  is 
one,  from  whence,  by  running  south  70  east  with  Green's 
line,  we  shall  be  carried  to  his  corner.  When  we  con- 
nect this  information,  with  the  courses  of  Green's  lines, 
and  the  length,  as  given  by  his  entry,  it  is  clear  that  this' 
point,  called  CakhveWs  southxvardly  corner,  is  on  that 
line  of  Green,  which  makes  his  northern  boundary  ;  that 
it  is  equidistant  from  the  extremities  of  that  lme  ;  and 
the  course  from  thence,  as  given,  distinguishes  to  which 
of  the  two  corners  the  distance  of  300  poles  is  to  be  ex- 
tended. South  70  east,  the  course  called  for  by  Rogers, 
(and  in  truth,  the  course  of  Green's  line)  leads  to  one 
corner ;  the  reverse  of  the  course  called  for,  leads  along 
Green's  lineto  the  other.  Having  thus  ascertained,  with 
certainty,  the  corner  of  Green,  and  the  point  in  his  line 
which  is  described  in  Rogers's  entry,  it  gives  us,  from 
this  corner,  a  course  at  right  angles  to  Green's  line  ;  or, 
in  other  more  explicit  words,  we  are  told,  from  a  line 
running  south  70  degrees  east  300  poles,  to  Green's  cor- 
ner5  to  run  off  therefrom,  north  30  degrees  east* 
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Markham  If  we  disclaim  all  aid  from  Caldwell's  entry,  we  havie 
M&Gx*.  notwithstanding  this  geometrical  problem  :  Upon  the 
given  base  of  300  poles,  the  course  north  20  east  from 
one  extremity  thereof  being  also  given,  it  is  required  to 
construct  a  figure  whose  area  shall  be  six  hundred  acres'* 
To  this  problem,  the  whole  current  of  decisions  would 
at  once  respond,  and  without  doubt  produce  a  rectangu- 
lar parallelogram. 

Unless  there  is  something  in  the  call  for  Caldwell,  to 
mislead,  or  to  outweigh  and  falsify  the  other  expressions 
in  Rogers's  entry,  it  must  be  supported,  without  regard 
to  the  validity  or  invalidity  of  Caldwell's  entry :  for  no 
case  is  at  this  time  recollected^  where  an  entry,  which 
had  a  notorious,  certain  base,  and  a  given  course  from 
that  base,  for  a  certain  quantity,  has  been  deemed  insuf- 
ficient as  to  specialty  and  precision  ;  and  it  may  safely 
be  affirmed,  that  no  such  entry  ought  to  be  declared  un- 
certain. 

Let  us  then  inquire  whether  the  call  for  Caldwell's 
entry  can  vitiate.  His  entry  is  for  500  acres,  u  Begin- 
ning at  the  north-east  corner  of  John  Green's  entry  of 
6000  acres,  near  the  head  of  Elkhorn,  running  from 
thence  with  said  Green's  line  south  seventy  east  300 
poles,  then  running  from  each  end  of  this  line  of  300 
poles  north  twenty  east,  until  a  line  parallel  to  the  begin- 
ning line  shall  include  the  quantity/' 

As  the  figure  is  well  defined  by  its  angles,  and  a  giv- 
en length  of  base,  the  only  question  which  occurs,  is^ 
can  the  precise  extremities  of  this  length  of  the  baseline, 
be  ascertained  by  the  expressions  of  the  entrv  ?  If  the 
expression  had  been,  '•  beginning  at  the  north-xvest  cor' 
ner"  the  other  expressions  would  have  been  compatible 
therewith,  aud  with  one  another  ;  and  without  the  aid 
of  construction,  the  entry  must  have  been  a  good  one  ; 
and  the  calls  of  Rogers's  entry,  for  "  binding  on  said 
Caldwell's  line,"  would  have  been  certain^,  and  would 
give  the  same  figure  and  position  to  Rogers,  as  was 
given  by  construction,  independent  of  those  expressions. 

This  end  would  be  answered,  by  making  the  words 
"  north-east  corner,"  yield  to  the  other  expressions^ 
"  running  from  thence  with  said  Green's  line,  south  70 
east  300  poles" — *"  then  north  north  twenty  east,"  &c- 
— -to  do  which,  we  are  to  suppose  that  the  locator  mistook 
the  terms  appropriate  to  point  to  the  intended  corner  / 
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but  that  as  to  the  call   for  Green's   line,  and  the   course     Markka** 
south  seventy  east,   (Which  is  the  true  course  from  the       M'Gi*; 
north-west  corner)  he  made  no  mistake. 

But  there  are  two  other  ways  of  considering  the  entry 
of  Caldwell:  that  he  was  accurate  as  to  the  intended 
corner,  but  mistook  the  course  therefrom,  by  calling  for 
south  70  east,  instead  of  north  70  west,  which  would 
likewise  have  taken  him  along  Green's  line.  This  con- 
struction would  give  the  same  corner  on  Green's  line,  as 
before,  and  the  same  course  from  thence,  for  Rogers's 
line,  as  belore  ;  but  Rogers  would  then  include  Cald- 
well in  his  survey,  without  changing  his  (Rogers's) 
figure  or  position. 

The  other,  or  third  position,  which  may  be  given  to 
Caldwell,  is,  by  considering  the  mistake  to  have  happen- 
ed in  using  the  expressions  "  with  said  Green's  line." 
These  expressions  being  dropped,  the  survey  would  still 
have  the  same  figure  ;  but  a  position  adjoining  >x>  Ro= 
gers  on  his  eastern  side,  and  the  figure  and  position  of 
Rogers,  would  remain  unaltered  :  no  violence  would 
be  done  to  any  Of  his  expressions.  "  At  John  Cald- 
well's south- westwardly  corner,"  would  only  be  dropped; 
Overruled^  or  explained  into  innocence,  by  the  other 
calls  j  all  of  which,  would  be  literally  and  truly  compli- 
ed with  ;  and  especially  the  expressions  u  north  20  east, 
and  binding  on  Caldwell's  line,  as  far  as,"  &c.  So  that 
whichever  of  the  three  constructions  shall  be  given  to 
Caldwell's  entry,  the  situation  of  Rogers,  is  in  no  man- 
ner changed.  The  same  right  angled,  right  lined  figure 
is  preserved,  on  precisely  the  same  ground,  whether  you 
consider  Caldwell's  entry,  in  relation  to  Rogers,  as  an 
adjunct,  a  conjunct,  or  a  disjunct.  The  only  conclusion 
to  be  drawn  from  the  call  for  "  binding  on  Caldwell's 
line,"  is,  that  no  oblique  angle  can  be  produced  thereby  j 
and  that  is  evident,  from  the  bare  reading  of  the  entry. 

From'  this  view  of  the  case,  it  appears  unnecessary  to 
say  whether  any  One  of  the  three  constructions  of  Cald- 
well's entry,  ought  to  prevail ;  or  whether  the  entry  is 
void,  for  repugnance  ;  or  whether  it  is  valid  or  invalid  i 
it  is  but  collaterally  brought  into  view,  and  no  opinion  is 
intended  to  be  expressed,  as  to  its  merits  or  demerits  : 
Rogers's  entry  is  good  without  it  ;  by  it,  not  vitiated. 

Rogers,  then,  must  attach  to   a  base   of  three  hun- 
dred poles,  extended  from   Green's  north-eastwardlv 
2  Y 
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Markham  comer,  (when  laid  down  according  to  entry,  and  adjoin- 
M'Gxi  *nS  tne  uPPer  l*ne  °f  Vaughan,  as  before  mentioned) 
along  said  Green's  northern  boundary,  and  at  right  an- 
gles from  each  extremity  of  this  base,  for  quantity. 
This  being  done,  Moore's  entry,  under  which  the  ap- 
pellant claims,  can  be  certainly  and  precisely  surveyed, 
according  to  the  calls  of  his  location,  without  aid,  and 
without  detriment,  from  the  call  for  Caldwell. 

This  entry  is  in  the  words  and  figures  following  :— 
'*  Thomas  Moore  enters  685  acres  of  land,"  Sec.  "  lying 
near  the  head  waters  of  Elkhorn,  about  five  or  six  miles 
from  Bryant's  station,  beginning  at  the  north-east  corner 
of  John  Caldwell's  500  acres  entry,  and  running  from 
thence  with  said  Caldwell's  line  south  seventy  east,  to  the 
line  of  Samuel  Rogers's  600  acres  entry  ;  then  with 
Rogers's  line  north  txoenty  east  fifty-four  poles,  to  his 
corner  ;  then  v/ith  his  line  south  seventy  east,  100  poles  ; 
then  extending  from  the  south-east  end  of  the  line  of  100 
poles,  and  also  running  from  the  beginning  north  twenty 
east,  until  a  line  parallel  to  the  first  line,  shall  include 
the  quantity." 

The  northwestwardly  corner  of  Rogers's  entry,  as 
before  directed  to  be  laid  down,  is  the  only  one  to  which 
the  expressions  of  Moore's  entry  can  properly  attach, 
from  this  corner,  by  running  100  poles  on  the  line  and 
course  called  for,  and  from  the  aforesaid  corner,  rever- 
sing the  course,  and  thereby  pursuing  the  line  of  Rogers 
to  the  distance  of  54  poles  ;  thence  north  seventy  de- 
grees west  (being  the  course  called  for,  going  from 
Rogers's  line)  300  poles,  will  give  the  beginning  called 
for  by  Moore,  and  will  leave  no  difficulty  in  closing  the 
survey  of  the  quantity  of  land,  according  to  the  course 
and  parallel  given  in  the  location. 

Thus,  by  applying  the  maxim  that  "  utile  per  inutile 
fion  vitiatur'"1  the  construction  of  the  entries  of  Rogers 
and  Moore,  is  clear,  and  their  figures  reduced  to  a  plain 
mathematical  problem  ;  easily  drawn  and  effected  on 
the  ground,  and  confined  to  one  certain  position. 

The  defendant,  M'Gee,  claims  under  a1  village  right 
of  settlement  and  pre-emption,  granted  him  by  certificate 
of  the  commissioners,  and  entered  with  the  surveyor  in 
1780.  The  other  defendants  claim  under  a  pre-emp- 
tion of  1000  acres,  also  entered  with  the  surveyor  in 
17S0,  by  David  Henderson  j  but  these  certificates  and 
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locations  have  not  been,  by  the  evidence  in  this  cause, 
supported  as  valid  claims,  for  any  of  the  land  in  contro- 
versy. 

The  court  is  therefore  of  opinion,  that  the  entries  of 
Moore  and  Rogers,  when  laid  off  according  to  the  fore- 
going opinion,  and  adjoining  Green,  when  laid  off  ad- 
joining Vaughan,  as  before  directed,  give  an  equitable 
claim  to  the  land  which  will  be  taken  within  the  bounds  of 
the  surveys,  made  and  carried  into  grants  by  virtue  of 
those  claims  ;  and  that  the  circuit  court  erred  in  not  sus- 
taining those  entries,  and  in  dismissing  the  bill. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  said  circuit  court  be,,  and  it  is  hereby  annulled 
and  set  aside  ;  that  the  cause  be  remanded  to  the  circuit 
court,  with  directions  to  cause  the;  interferences  to  be  as- 
certained between  the  complainants  and  defendants,  by 
laying  down  the  entries  of  Green,  Rogers,  and  Moore, 
according  to  the  foregoing  opinion ;  correcting  some 
mistakes  as  to  the  length  of  the  lines,  which  appear,  from 
the  surveyor's  report,  to.  e,xist  in  the  actual  surveys  on 
the  ground,  so  as  to  ascertain  the  portions  of  the  land  to 
which  the  complainant  is  entitled;  and  further  to  pro- 
ceed therein,  so  as  to  enable  that  court  to.  pronounce  a 
final  decree,  according  to  equity,  and  not  inconsistent 
with  the  foregoing  opinion.  Which  is  orderedta.be  cer- 
tified, &c, 


Markham 

IIS. 

M'Gie, 


RpBERTS vs.  HUFF. 

HUFF  brought  his  suit  in  chancery,,  against  Roberts, 
founded  on  interfering  land  claims.  Roberts  held  the 
elder  patent,  and  in,  his  answer,  put  the  validity  of  the 
entry  under  which  Huff  claimed,  and  the  notoriety  of  the 
objects  called  for,  in  issue  ;  but  stated,  that  to  save  costs, 
&c.  he  had  offered  to  Huff,  and  thereby  offered  to  con- 
vey to  him,  so  much  of  the  land  in  dispute,  as  would  be 
covered  by  his  entry,  (admitting  its  validity,  and  the  ob- 
jects he  contended  for)  when  surveyed  in  the  manner 
which  he,  Roberts,  contended  was  right,  and  which  he 
specified.  Huff  took  no  notice  of  this  offer,  in  the  an- 
swer; but  filed  a  general  replication  thereto,  and  pro- 
ceeded with  the  cause.  At  the  hearing  of  the  cause  in 
the  Shelby  circuit  court,  Huff  recovered  more  land  than 


Conftru&ion 
of  an  entry,  de- 
peniii'g  in  part 
on  no  oriou  ,  & 
in  part  <n  de- 
fcribed  objects, 
and  calling  tor 
a  diitd  e  on  a 
water  courfe. 

If  the  com- 
plainan'  r!o  not 
retove'  nvjre 
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recuve  r  full 
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Roberts      Roberts  had  offered  to   convey.     Roberts  brought  tha 
Hvrr.        cause  to  this  court  by  appeal. 

It  was  argued  by  Allen  for  the  appellant,  and  Hughe* 
for  the  appellee. 

By  the  decree  of  this  court,  Huff  recovered  no  more 
land  than  what  Roberts  had  offered  to  convey  to  him. 

The  Chief  Justice  delivered  the  following  opinion 
JJ>   '*  '     and  decree  of  the  court : 

The  appellant  holds  the  elder  legal  title,  upon  which 
he  relies ;  the  entry  under  which  he  claims  being  younger, 
than  the  one  under  which  the  Appellee  derives  title. 
The  appellee  claims  the  land  in  controversy  by  virtue  of, 
an  entry  made  on  the  16th  day  of  March,  in  the  year 
3T81,  in  the  name  of  Osburn  Sprigg,  in  the  following, 
words  : 

"  Osburn  Sprigg  enters  2000  acres,  &c.  on  the  east 
side  of  Brashear's  creek,  to  begin  at  two  beech  trees 
marked  I.  S.  about  twenty  poles  below  Asturgus's 
hunting  camp,  and  about  two  miles  below  Harrod's  old 
trace,  and  to  run  up  the  same  side  of  the  creek  till  near- 
ly opposite  to  the  mouth  of  a  branch  running  in  on  the 
\vest  side  of  the  creek,  to  a  poplar  and  beech  markedj 
I.  S. ;  then  off  at  right  angles  to  the  general  course  of 
the  creek,  as  far  as  the  line  runs  up  the  creek,  eastward-- 
ly,  to  include  the  quantity,  with  three  lines  beside  the 
line  on  the  creek." 

This  entry  was  surveyed  and  patented  in  the  name  of 
Sprigg,  who  conveyed  seven  hundred  acres  thereof,  on 
the  west  end  of  the  survey,  to  Huff,  who  was  complai- 
nant in  the  circuit  court.  It  will,  therefore,  be  necessa- 
ry only  to  examine  Sprigg's  entry  and  survey. 

Harrod's  trace  crossing  Brashear's  creek,  is  exhibited 
on  the  plat;  and  both  the  trace  and  creek  are  proved  to. 
have  been  sufficiently  notorious,  at,  and  before  the  date 
of  the  entry.  Asturgus's  hunting  camp  is  shewn  upon 
the  plat,  within  about  20  poles  of  the  beginning  called 
for,  and  very  near  the  bank  of  the  creek. 

The  depositions  show  that  this  hunting  camp  had 
been  made  by  Asturgus,  the  winter  preceding  the  date 
of  the  entry  ;  that  he  was  there  again,  with  others,  en- 
camped, about  the  first  of  March  1781  ;  and  that  prior  to, 
the  date  of  the  entry,  the  two  beech  trees  claimed  as  tbe. 
beginning,  were  marked,  standing  on  the  bank  of  the 
creek.     The  poplar  and  beech  marked  I.  S.  called  for 
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as  the  upper  corner,  are  shewn  near  the  bank  of  the  Roberts 
creek  also,  and  nearly  opposite  to  the  mouth  of  a  branch  uVrr. 
running  in  on  the  west  side.  The  poplar  and  beech 
trees  are  proven  to  have  been  marked  prior  to  the  date 
of  the  entry  ;  and  no  other  branch  is  shewn  running  in 
on  the  west  side  of  the  creek,  which  could  have  led 
astray  an  inquirer. 

But  the  hunting  camp  and  beech  trees  claimed  as  the 
beginning,  are  found  about  a  mile  and  a  half  only,  on  a 
direct  line,  below  where  the  trace  crosses  the  creek  ;  and 
hence  it  has  been  argued,  that  the  beginning  could  not 
be  found,  with  reasonable  search,  unless  Asturgus's 
hunting  camp  has  possessed  notoriety,  which  is  not 
proven. 

This  argument  does,  not  seem  to  us  to  be  well  founded : 
because,  it  is  believed,  no  subsequent  locator,  with  this 
entry  in  his  hand,  would  ever  have  thought  of  pursuing 
a  direct  line  in  search  of  the  trees  ;  but  would  naturally 
have  searched  aloug  the  bank  of  the  creek,  with  its 
meanders,  in  quest  of  the  trees,  which  were  described 
as  standing  on  the  bank,  and  the  hunter's  camp,  which 
was  near  the  bank.  Indeed,  he  could  not  have  proceed- 
ed with  a  direct  line,  so  as  to  strike  a  point  two  miles 
below  the  trace,  without  first  meandering  down  the 
stream  to  ascertain  its  bearings.  That  any  one  in  quest 
of  those  trees,  and  the  hunting  camp,  should  adopt  this 
singular  and  whimsical  mode  of  finding  them,  cannot  be 
supposed.  But  if  he  had,  as  the  hunting  camp,  although 
not  an  object  of  notoriety,  was  one  which  must  have 
been  easily  seen  ;  he  would  have  found  the  hunting- 
camp,  and  consequently  the  marked  trees  at  the  begin- 
ning, while  he  was  experimenting  for  the  true  course, 
without  the  trouble  of  returning  back  to  the  trace,  to 
pursue  a  direct  line  to  a  point  two  miles  on  the  creek, 
after  asc  ;•  taining  what  bearing  would  so  strike  the  creek. 

But  if,  by  any  singular  good  fortune,  he  could  have 
ascertained  the  point  two  miles  below  the  trace,  on  a 
straight  line,  without  first  ascertaining  what  course  the 
creek  run,  or  in  other  words,  its  meanders  ;  still,  it  is  be- 
lieved, he  could  not  have  been  at  much  trouble  in  find- 
ing the  beginning. 

The  two  beech  trees  stand  on  the  bank  of  the  creek, 
and  the  hunting  camp  within  twenty  poles  of  them,  near 
|he  bank.     If,  then,  he  had   to   search  half  a  mile,  er 
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Robirti  even  three-fourths  of  a  mile,  above  and  below,  along  the 
Hv'tt.  hank  of  the  creek,  it  is  believed  he  must  have  been  a 
poor  explorer  of  land  indeed,  not  to  have  discovered  the 
hunting  camp  ;  which,  if  once  found,  would  have  ena- 
bled him  easily  to  have  found  the  marked  trees.  It  may 
be  proper  to  remark,  here,  that  the  distance  is  not  given 
as  the  beginning  itself,  but  as  a  description  to  enable 
others  to  find  the  special  objects  of  location.  Mathe- 
matical truth  or  certainty,  was  not  necessary  ;  it  was, 
sufficient,  if  others  could  find  the  objects  by  reasonably 
search  ;  which,  we  are  of  opinion,  might  certainly  have 
been  done.  Having  found  the  beginning,  there  could 
have  been  little  difficulty  in  finding  the  upper  trees  call- 
ed for.  Their  contiguity  to  the  mouth  of  the  branch 
described,  furnished  a  sufficient  clue. 

We  are  of  opinion,  with  the  circuit  court,  that  the  en-, 
try  is  sufficiently  certain,  as  to  the  beginning  and  base 
line  ;  and,  that  it  ought  to  be  sustained. 

The  only  remaining  question,  is,  as  to  its  construc- 
tion. It  seems  to  us,  that  the  circuit  court  have  not  un- 
derstood the  true  import  of  the  expressions,  "  as  far  as 
the  line  runs  up  the  creek,"  and  the  expression,  u  east- 
wardly,"  in  the  entry.  These  first  were  used  by  the  lo- 
cator, to  prevent  misconstruction.  Having  given  a  base 
line,  and  declared  he  would  run  off  at  right  angles,  to 
the  general  course  of  the  creek,  in  order  to  exclude  the 
idea  that  he  meant  the  general  course  of  the  whole  creek, 
he  adds  this  explanation,  "  as  far  as  the  line  runs  up  the 
creek  ;"  which  was  the  same  as  saying,  he  would  run 
off  at  right  angles,  to  so  much  of  the  creek  as  was  em- 
braced by  his  base  line.  The  expression,  u  eastward- 
ly,"  is  used,  to  shew  to  which  side  of  his  base  line  he 
meant  to  run  off;  and  the  words,  according  to  the  true 
meaning  of  the  entry,  should  be  transposed,  so  as  that 
the  entry  (after  the  base  line  given),  should  read  thus, 
*.'  then  off  eastwardly,  at  right  angles  to  the  genei*al  course 
of  the  creek,  as  far  as  the  line,  (meaning  the  base  line) 
runs  up  the  creek,  so  as  to  include  the  quantity  in  three 
lines  besides  the  line  on  the  creek."  "The  line  on  the. 
creek,"  is  to  be  the  base  line.  This  view  renders  the 
entry  clear  and  intelligible. 

We  are,  therefore,  of  opinion,  that  Osburn  Sprigg's 
survey,  should  have  been  made  by  beginning  at  the  two 
beech  trees  marked  I.  5.  running  thence  up  the  creek* 
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with  its  meanders,  to  the  poplar  and  beech  marked  I.  S.  Robert » 
and,  that  the  side  lines  of  the  survey,  should  extend  from  Ho  ff. 
this  base,  off  eastwardly,  at  right  angles  to  the  general 
course  of  so  much  of  the  creek  as  will  be  embraced  by 
the  base  line,  so  far  as  that  a  line,  parallel  to  the  general 
course  of  so  much  of  the  creek,  will  include  the  quanti- 
ty. And  it  appearing  that  the  circuit  court  have  de- 
creed against  the  appellant,  more  land  than  will  be  taken 
from  him,  by  this  mode  of  surveying  the  appellee's 
claim,  the  said  decree  is  held  erroneous,  aud  must  be  re- 
Versed. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
aforesaid  be  reversed  and  set  aside  ;  and  that  the  ap- 
pellant recover  of  the  appellee,  his  costs  herein  expend- 
ed ;  and  it  is  further  ordered,  that  this  cause  be  remand- 
ed to  the  circuit  court,  which  court  is  directed  to  cause 
a  survey  to  be  made,  so  as  to  enable  that  court  to  pro- 
nounce a  final  decree  between  the  parties,  agreeably  to 
the  foregoing  opinion  and  decree  of  this  court. 

And  it  is  further  ordered,  that  the  circuit  court,  at  the 
time  of  pronouncing  the  final  decree  between  the  parties, 
shall  direct  that  the  defendant  therein,  shall  pay  all  the 
costs  in  that  court,  up  until  the  filing  of  the  defendant's 
answer  ;  and  that  the  parties  shall  pay  an  equal  propor- 
tion of  the  costs  accruing  in  that  court  subsequent  to  that 
time.     Which  is  ordered,  &c. 

Judge  Bibb  agreed  with  the  court  as  to  the  general 
principles  of  the  decree,  but  differed  as  to  the  division 
of  the  costs,  thinking  Huff  entitled  to  the  whole  costs, 
because  Roberts  had  not  disclaimed  or  released  his  legal 
title  to  the  land  now  decreed  to  Huff,  but  had  put  the 
whole  claim  in  issue,  and  had  only  made  propositions  of 
compromise,  which  Huff  might,  without  an  imputation 
of  fraud,  have  rejected  :  and  that  such  propositions  in 
court,  or  out  of  court,  ought  not  to  be  judicially  noticed, 
so  as  to  affect  the  principal,  or  incidental  rights  of  the 
parties. 


CRAIG  and  MOSBY  vs.  COGAR.* 

THIS  cause  was  argued  by  Clay  and  Allen,  for  the     A»  cn^y  f<* 
appellants  ;  and  by  Hughes,  for  the  appellee.     In  the  "^gim  a 
*  Abfent,  J»ds*  Bibb.  ' 
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c»Air,,  &c.    course  of  the  argument,   the  following   remarks  were 

Co^ak.     «^4e,  by 

Clay. — In  this  case,  it  will  be  seen,  that  part  of  the 
fcafe  line,  and  a  jan(j  covered  by  the  settlement  entry,  has  not  been  sur- 
dity* and  calls  to  veyed  in  the  settlement  survey,  but  has  been  surveyed 
exclude  claims  and  patented  under  the  pre-emption  warrant.  And  in 
«o  ,he  amount  jj|jC  manner,  part  of  the  land  covered  by  the  pre-emp- 

efai.oco -teres,     .  11  -,  c'JL   '  • 

is  a  g  tod  entry  tIon  er>tiy>  has  been  omitted  out  or  die  pre-emption  sur- 
for  aojooo  a-  vey,  but  carried  into  grant  under  the  settlement  claim, 
eres  neareft  the  The  court  must,  therefore,  decide,  whether  there  be  such 
The  roamer  an  intimate  connection  between  a  settlement  right,  and 
ef  f"urveyint  in  the  pre-emption  appendant  thereto,  that  a  patent  found- 
en  ry    Which    edjon  one,  can  be  connected  with,  and  supported  by  the 

calls  to  adjoin      -\  r^.-  .        t       ,  %  '•  ■      J  '■ 

rwo  fides  o;  >  other.  1  his  question  has  been  several  times  argued  in 
Square  figure,  coui  t,  but  never  fully  settled.  I  have  contended  for  the 
bur  not  ar  right  -.;';-!  rmative  of  this  proposition  ;  but  if  I  have  been  mis- 
ai'r"'ct  n,  my  clients  in  this  case,  will  be  entitled  to  the  be- 

Neither  a  fet-  nefit  of  the  contrary  doctrine, 
tlemeotnorpre.       Edwards,  Ch.  J.  delivered   the    following  opinion 
canbeprotetud  ant*  decn:e  ot  the  court  : — •ine  appellants,  who    were 
or  imported  Dy  complainants  in  the  circuit  court,  derive  title  under  an 
theeentry°fthe  entry  made  on  the  14th  day  of  December  1782,    in    the 
name  of  John  Mosby,  in  the  following  words  : 
May  \^tb.         "  John  Mosby  enters  20,000  acres  of  land,  on  27  trea- 
sury warrants,  he.  beginning  at  the  south-east  corner  of 
Lewis's  survey,  on  the  south  side  of  the  south   fork  of 
Flkhorn,  near  Todd's  station  ;  and  running  thence  S. 
20  W.  2840  poles  ;  thence  S.  70  W.  at  right  angles,  so 
far  as  shall  be  sufficient  to  include  the  quantity,  so  as  to 
exclude  a  number  of  lawful  claims  and  entries  made  for 
Jacob  Sodusky,  Joseph    Blackford,  the  heirs  of  James 
Burton,   John    Todd,  Lewis   Craig,  Thomas   Carland, 
William  M'Connell,  Gerrard    Briscoe,  Henry  Pratherj 
BazilPrather,  James  Allen,  Francis  Kirtley,  Joseph  Bell, 
Michael  Troutman,  Henry  Holeman,  Henry  Miller,  John 
Craig,  and  John  Miller,  to  the  amount  of  21,000  acres/' 
The  appellee  derives  title  under  the  following  entries, 
to  wit:     "  21st  February  1780,  James  Douglass  enters 
400  acres,  bv  certificate,  tkc.  lying  on  the  head  of  Jessa- 
mine creek,  about  five  or  six  miles  below  Hickman  creek, 
at  a  remarkable    camping  place."     "  May  24th  1780, 
James  Douglass  enters  a  pre-emption  warrant  of  1000 
acres,  adjoining  his  settlement  on  the  head  of  Jessamine 
creek,  a  branch  of  Kentucky,  beginning  at  the  south- 
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yest  -corner  of  his  settlement  ot  400  acres,  and  running  Craig,  &c 
N.  TO  W.  thence  N*.  20  E.  then  S.  70  E.  and  S.  20  W.  C™'A*. 
to  the  north-east  corner  of  said  settlement  ;  then  with 
the  line  of  said  settlement  to  the  beginning."  The  set- 
tlement certificate,  granted  by  the  court  of  commission- 
ers, is,  in  substance,  the  same  with  the  settlement  entry* 
except  that  it  also  calls  to  include  Douglass's  improve- 
ment :  so  that  the  entry  and  certificate,  must,  from  the 
rules  of  construction  heretofore  established  in  this  court, 
be  taken  together  (V).  .     Jj.Aj*jjj~J3 

The  circuit  court  sustained  the  entry  made  in  the  /J,'  "" 
name  of  John  Mosbv,  as  surveyed,  beginning  at  the 
south-east  corner  of  Lewis's  military  survey,  and  run- 
ning a  line  from  thence  S.  20  W.  2840  poles  ;  then  ex- 
tending from  each  end  of  the  base  line  S.  70  W.  at  right 
angles  thereto,  so  far  as  to  include  the  quantity  of  20,000 
acres,  by  a  fourth  line,  drawn  parallel  to  the  base  line. 

The  court  also  sustained  the  settlement  and  pre-emp- 
tion entries,  made  in  the  name  of  James  Douglass  ;  di- 
recting the  settlement  to  be  surveyed  in  a  square,  with 
lines  to  the  cardinal  points  ;  and  then  directed  the  pre- 
emption to  adjoin  the  settlement,  and  to  be  so  surveyed, 
as  that  when  a  line  shall  be  run  diagonally  through  the 
settlement,  when  laid  off  as  aforesaid,  by  beginning  at  the 
south-east  corner  thereof,  and  passing  through  the  north- 
west corner,  an  equal  quantity  shall  lie  on  each  side  of 
the  said  diagonal  line  ;  the  survey  to  begin  at  the  south- 
west corner  of  the  settlement,  and  to  pursue  the  courses 
called  for  in  the  entry.  The  court  then  directed  the 
appellee  to  convey  to  the  appellants,  all  of  the  land  de- 
vised to  him,  which  he  holds  under  the  settlement  and 
pre-emption,  wdiich  will  not  be  included  within  the  sur- 
veys of  the  settlement  and  pre-emption  surveys,  respec- 
tively, as  directed  to  be  laid  down. 

From  this  decree,  the  complainants  appealed  to  this 
court.  In  considering  the  propriety  whereof,  we  must 
first  examine  Mosby  s  entry  of"  20,000  acres,  and  the 
-survey  made  thereon. 

Lewis's  survey  is  shewn,  corresponding  with  the  de- 
scription of  its  situation,  given  in  Mosby 's  entry  ;  and 
it  seems  to  have  been  sufficiently  notorious,  to  have  ena- 
bled others  to  find  it  with  reasonable  diligence  ;  and  when 
the  survey  itself  was  found,  the  south-east  corner  could 
easily  be  ascertained.  , 

2   Z 
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Craig,  &c.  The  beginning  being  thus  settled,  the  question  is,  as- 
Cogar.  *°  tne  construction  and  legal  operatiqn  of  the  entry.  It 
must  be  considered  as  an  entry,  giving  a  base  line,  and 
then  calling  for  such  a  boundary,  from  that  base  line,  as 
will  amount  to  41,000  acres  ;  but  excluding  thereout, 
21,000  acres,  for  theiother  entries  named,  but  whose  si- 
tuations are  not  ascertained.  The  question  is,  can  the 
entry  be  good  for  any  part ;  and  if  so,  for  what  part? 

It  seems  clear,  that  the  entry  must  be  considered  good 
for  so  much  as  it  appears  from  the  entry,  the  locator  in- 
tended, in  all  events,  to  cover  with  his  entry,  so  far  as 
that  intention  did  not  transcend  the  law.  He  had  given 
a  base  line.  Now  it  is  certain  he  intended,  at  all  events, 
to  extend  as  far  from  his  base  line,  as  would  include  the 
quantity  of  20,000  acres  ;  and  it  is  equally  clear,  the 
law  permitted  him  to  run  off  that  distance  from  his  base 
line. 

So  far  there  is  nothing  either  uncertain  or  illegal,  in  the 
intention  of  the  locator,  as  expressed  in  the  entry.  A  sub- 
sequent locator  cannot-  complain,  because,  to  that  extent, 
he  could  neither  be  mistaken  as  to  the  intention  of  the 
party,  nor  prejudiced  thereby. 

We  are  therefore  of  opinion,  the  entry  is  good  for, 
and  legally  appropriates,  the  20,000  acres  of  land  near- 
est to  the  base  line  ;  to  be  included  by  extending  off  south 
70  west,  at  right  angles  therefrom,  so  far  as  that  a  line, 
parallel  to  the  base  line,  will  include  the  quantity ;  and, 
that  Mosby's  survey  having  been  made  in  that  manner, 
must  be  considered  legal.  This  opinion  is  in  conformi- 
ty with  the  decree  of  this  court,  on  this  same  entiy,  in 
the  case  of  Drake  vs.  Ramsey  and  Logan,  determined 
(a)  Ann  34.    October  term  1805  (//). 

The  circuit  court  very  properly  directed  Douglass's 
settlement  to  be  surveyed  in  a  square,  with  lines  to  the 
cardinal  points  ;  including  his  improvement  and  the 
head  of  Jessamine  (which  are  admitted  by  the  complain- 
ants), in  the  centre  of  the  survey. 

But  we  cannot  accord  in  opinion  with  that  court,  as  to 
the  manner  in  which  the  pre-emption  should  be  survey- 
ed. The  court  seems  to  have  presumed,  that  the  inten- 
tion of  the  entry,  was,  to  lay  an  equal  quantity,  as  near  as 
possible,  of  the  pre-emption,  on  the  two  sides  of  the  set- 
tlement which  it  adjoined. 

We  are  of  opinion,  the  entry  manifests  a  contrary  in- 
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tention.  The  course  of  the  first  liaeqf  the  pre-emption,  Crais,  &c, 
as  given,  makes  an  acute  angle  with  the  line  of  the  set-  coqa«. 
dement,  from  the  termination  of  which  it  is  extended  ; 
and  the  closing  line  of  the  pre-emption,  as  given  in  the 
entry,  makes  an  obtuse  angle  with  that  line  of  the  set- 
tlement, to  the  termination  of  which,  it  is  drawn ;  and 
the  latter  is  as  much  greater  than  a  right  angle,  as  the 
former  is  less.  As,  therefore,  Douglass  has  taken  more 
space  on  the  one  side  or  corner  of  the  settlement,  than, 
qn  the  other,  the  presumption  is,  that  he  intended  the 
quantity  on  the  one  side,  should  be  as  much  greater 
than  the  quantity  on  the  other,  as  the  quantity  of  the 
one  angle,  is  greater  than  the  other. 

The  only  difficulty  in  the  construction  of  the  entry, 
has  arisen  from  the  courses  of  the  lines  being  given,  but 
their  lengths  omitted.  We  are  of  opinion,  the  intention 
of  the  entry  will  be  best  pursued,  by  surveying  the  pre- 
emption adjoining  the,  settlement,  by  beginning  at  the 
south-west  corner  of  the  settlement,  and  then  pursuing 
the  courses  called  for  in  the  entry,  so  as  to  include  the 
quantity  of  1000  acres,  by  making  the  beginning  line  of 
the  pre-emption,  extending  from  the  south-west  corner 
of  the  settlement,  and  the  fourth  line,  running  to  the 
north-east  corner  of  the  settlement,  equal  in  length. 

We  are,  therefore,  of  opinion,  that  so  much  of  the  de- 
cree of  the  court  below,  as  directs  the  manner  of  sur- 
veying the  said  pre-emption  entry,  is  erroneous,  and  ope- 
rates to  the  prejudice  of  the  appellants. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  said  circuit  court,  pronounced  herein,  shall  be, 
and  it  is  hereby  j-eversed  and  set  aside  ;  and  that  the 
appellants  recover  of  the  appellee,  their  costs  herein  ex- 
pended. And  it  is  further  ordered,  that  this  cause  be 
remanded  to  the  said  circuit  court,  who  are  directed  to 
cause  that  part  of  the  settlement  and  pre-emption  devi- 
sed to,  or  otherwise  held  by  the  appellee,  to  be  ascer- 
tained ;  and  also  to  cause  a  survey  of  the  said  settle- 
ment and  pre-emption  to  be  made,  agreeably  to  the  fore- 
going opinion  :  and  finally,  to  pronounce  a  decree  in  fa- 
vor of  the  complainants,  for  so  much  of  the  land  in  contro- 
versy, as  the  defendant  holds,  as  devisee,  or  otherwise, 
&c.  as  shall  not  be  included  in  common,  in  the  said  set- 
tlement, as  actually  surveyed,  and  as  directed  to  be  sur- 
veyed :  and  also,  so   much  of  the  pre-emption  covered 
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Craig,  Sec.  ^y  tne  survey  of  the  complainants,  as  shall  not  be  inchi- 
Cocah.  ^ed  m  common,  in  the  survey  thereof,  as  originally 
made,  and  as  herein  directed  to  be  made.  And  that  the 
said  court  do  make  such  further  orders  and  decrees  in 
the  premises,  not  inconsistent  with  the  foregoing  opi- 
nion and  decree  of  this  court,  as  equity  may  require. 
Which  is  ordered  to  be  certified  to  the  said  circuit  court.* 

lM->    I-!  A  *  ^n  r^e  argumenC  or  cne  cafe  of  Speed  -vs.  Lewis,  pofi  Clay,  for  the 

•■••*  ■  •  appellee,  inquired  of  the  court,  if,  in  the  above  cafe  of  Craig  and  Mosby  vs. 
Cogar,  they  meant  to  decide,  that  the  fettlement  patent  could  not  be  pr  lecled 
by  the  pre-emption  entry,  and  vice  verfa-  Such,  appea-ed  to  him  to  be  the  ef- 
feft  of  the  decree  pronouaced  ;  but  he  had.  expected  to  have  heard  feme  rea- 
foning  upon  the  fubjeft,   when  fo  important  a  point  was  decided. 

Judge  Trimble. — I  can  fpeak  for  myfelf :  I  did.  I  have  thought  much 
on  that  doctrine,  and  am  fatisfied  that  neither  the  fettlement  nor  pre-emption, 
patent,  can  be  protected  by  the  entry  of  the  other.  I  am  clearly  of  opinion, 
that  a  lettlement  and  pre-emption,  muft  be  conCiered  and  taken  as  two  diftindt 
and  feparate  claims,  to  every  purpofe  ;  except  that  the  pre-emption  muft  adjoin 
its  fettlement,  to  enable  it  to  retain  its  pie-emptive  dignity. 

Judge  Bibb. — 1  aid  not  fit  in  the  cate  re  feted  to  ;    but  have  fully  confider- 
ed  thedodtrine  thaf  came  in  queftion,  in  that  cafe  j  and  concur  with  the  judge 
Vvho  has juft  expreiTed  his  opinion. 
The  other  judges  concurred. 

The  fame  queition  occuried  in  the  cafe  of  EJlill  and  otters  -vs.  Hart's  beirs^ 
foft  and  received  the  like  decifioa. 


BAKER'S  heirs  vs.  CROCKETT. 

A  rrmjudg-  AFTER  a  judgment  in  ejectment,  by  confession,  in 
ijnent  of  arbi-  favor  of  Baker,  against  Crockett,  the  parties  mutuallv  en- 
trat'.rs,    upon    tereci  mto  a  submission  to  arbitrators  of  their  rights  to 

poicts  fairly  be  ,        ,    .  ■       •.  ,.  ,  _       °        ,, 

fore  them,   is  the    land  m  question,    according  to  the  act  01  assembly 

not,   alone,    a  concerning  awards. f 

fuffiaent  caufe       Baker  claimed  under    Van    Swear  in  gen's   settlement 

for  letting  alide  ,  .  ,,         ,  .    .  .  °  __ 

an  award.         and  pre-emption  ;   Lrockett  claimed  under  James  Hen- 

Fraud,coiiu.  derson's  settlement  and  pre-emption.     Henderson's  set- 

fion.corrupnon,  tiement  an(j  pre-emption,  of  400  acres,  was  entered  to 

or    misbcnsvi- 

our  in  the  arbi.  lie  "  on  the  trace  from  Boonsborough  to  the  lower  salt 
tra-ors,  is  a  fuf.  spring  on  Licking,  called  the  Svcamore  forest,  and 
ficient    ground  runnin„.  down  the  creek  for  quantity." 

to  fet   afide    an         _.     «  ,,    ,  i  .  -.    .  ___ 

award.  1  he  entry    ol  the  pre-emption  right   or   1000  acres, 

So  is  a  mif-  was,  "  Lving  on  the  trace  from  Boonsborough  to  the  low- 
baktheTaduUdCodr  er  sa^  sPrmS  on  Licking  ;  joining  his  settlement  at  the 
pnfairnefs  of  Sycamore  forest,  all  around  ;  and  to  run  down  the  creek 
one  of  the  par-  for  quantity ."- 

The  arbitrators,  on  the  2nd  day  of  March  1802,  award- 
—  Acts  of  i  Ses.  179S,  ch.a5,  p.  57,  1  Erad.  57. 


ties 
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ed,  that  Van  Swearihgen's  entries  could  not  legally  take  Baker's  heirs 
any  of  the  land  in  controversy.  Crockett. 

They  also  decided,  that  Henderson's  entries  were  va- 
lid ;   that  the  call  "running  down  the  creek  for  quanti-     Matters  of  ac. 

'  ,  .  ,  °  .  ,,  ,    .  count  on  which 

ty, "  must  be  rejected  as  uncertain,  it  equally  applying  to  an  award  ig 
Johnson's  fork,  and  to  Hancock :  and,  that  the  settle-  founded,  ought 
rhent  should  be  surveyed  in  a    square   to  the    cardinal  notto  b.e  "ma- 

....  -  .        ,  ■,  i     .  veiled,  in  order 

points,  with  the  improvement  in  the  centre  ;  tnat  the  t0  get  at  a  mif. 
pre-emption  should  be  surveyed  in  a  square,  around  take  of  law  or 
the  settlement,  with  lines  parallel  thereto,  and  equidis-  fa&>whereby  to 
tant  therefrom.  The  award  refered  to  objects  laid  vvard 
down  on  the  connected  plat ;  stated  that  the  legal  claim  The  award 
of  the  plaintiff  must  yield  to  the  superior  equitable  claim  It.^ltLmuft./u,r" 

•  ~    ,       r,    r       i  ii  i     i         r  ii  •         nilh  the  miftake 

of  the  deiendant,  and  then  proceeded  as  follows,  to  wit  :  of  iawor  faa 
"  And  from  the  connected  plat  before  us,  it  appearing  for  the  court  to 
that  the  claim  of  the  said  Henderson  is  already  laid  ^ uPon- 
down,  conformably  to  the  foregoing  opinion  ;  and,  that  „,  tlie  face  0f 
the  interference  between  the  purchase  of  the  said  plain-  it,  be  at  firft 
tiff,  and  that  of  the  said  defendant,  is  85  3-4  acres  ,-  ^e™J™sue" 
therefore,  we  do  award,  that  the  surveyor  of  Clark  coun-  thisymayof0lit- 
ty,  do  go  on  the  land  in  controversy,  and  plainly  mark  fell  be  evidence 
and  bound  the   said  85  3-4   acres  ;  and,  that  the  plain-  of  Pa»ial«y  or 

.  ~,    .  ,        ,  .    .  -ii  corruption,  and 

tirr,  by  a  deed  containing  a  covenant  specially  warrant-  fUperfede  the 
ing  the  said  85  3-4  acres  of  land,   against  himself  and  neceffity  of  pro- 
all  others  claiming  from  or  under  him,  do  convey,  on  a  duc,nS    oth« 
day  to  be  fixed  by  the   court,  the  said   85   3-4  acres  of      °in   awar(j8 
land,  to  the  defendant."  there  are  caf& 

The  connected  plat,  returned  with  the  award,  shewed  °.tfal(eifl'uniP' 

i  i    •  i  a  ~^         ,  r c  i    »     tlon   or  premi- 

the  improvement,  lying  about  470  poles  west  ol  btrode  s  feS)  0f  general 
creek,  on  the  trace  which  led  from  Boonsborough  down  legal  principles 
that  creek,  towards  the  salt  spring,  and  about  half  way  not  aPPllcaWe 
between  Johnson's  fork  and  Hancock,  branches  of  particular  cafe 
Strode's  creek,  and  about  170  poles  from  either.  and  of  plain  wif. 

This  award  was  returned  into  court,  and  the  parties  ?al"s>   not   or 

,  •  ,  i      '  rr  i  judgment,    but 

waived  any  exceptions  as  to  there  not  being  ntteen  days  ln  carrying  the 
between  the  date  thereof,  and  the  court  to  which  it  was  judgment  given 
returned.*     Whereupon,  the   award   was  made  the  in-  ™  , thc  details 

,  ,  r    i  ,  if-  oi  tne   tranfac- 

terlocutory  decree  ot  the  court,  and  an   order  oi  survey  tjorij  whicll 

made.  ought  to  be  re- 

Upon  executing  the  order  of  survey,  under  the  award,  lleuved  asamft> 

•  r  iii  r  tx        i  i  i        "hen  apparent. 

it  was  lound,  that  the  surveys  or  Henderson's  settle-  a  miftake  in 
ment  and  pre-emption,  were  too  large,  having  surplus  the  conftrudion 
land  in  them  ;  and,  that  upon  laying  off  the  quantity  of  Slven  t0  an  eil; 

*  A<3s  of  i  Sef.  1798,  ch.  25,  ^  2,  p.  58,  1  Brad,  58. 


390  SPRING  TERM,  1908. 

Baker's  he!r»  1400,  according  to  the  directions  of  the  award,  that  the 
Crocktt.  interference  would  be  only  77  1-4  acres,  and  31  square 
poles, 
try,  is  not  fuf-  After  entering  the  interlocutory  decree,  Baker  died, 
fide  ^naward3"  ^s  heirs  entered  their  appearance  to  the  suit,  and  at  the 
In  an  award  August  term  1805,  of  the  Bourbon  circuit  court,  that 
relative  to  con-  court,  by  their  final  decree,  reciting  the  substance  of  the 
claims8  /mif.  awar^,  the  death  of  Baker,  &c.  proceeded-*- 
take  an  to  the  "  And  whereas  it  appears  by  a  certificate  of  the  said, 
quantityofacres  arbitrators,  that  their  award  was  predicated  on  a  suppo-. 
when'thTmode  sition,  that  the  survey  of  Samuel  Henderson's  settle- 
of  furveybg  to  ment  and  pre-emption,  under  which  the  defendant^ 
afcertain  the  Crockett,  claims,  contained  only  1400  acres  j  and,  that 
wasPegivennand  ^  there  is  a  surplus,  it  ought,  by  a  new  survey,  made  irt 
hefted,  wiu  conformity  to  said  award,  to  be  excluded  ;  as  it  was  not 
not  vitiate  the  the  intention  of  said  arbitrators,  that  said  Crockett 
court  'carrying  snovdd  recover  it."  And  then,  reciting  the  substance  of 
the  award  into  the  survey  made  under  the  award,  proceeded  to  decree 
effea,  ftouid  in  ancj  order,  *'  That  the  representatives  of  John  Baker, 
jea'it."  C  r  deceased,  to  wit :  Joshua  Baker,  &c.  do  convey  to  James 
An  award  cer-  Crockett,  within  six  months  after  they  severally  arrive 
uin  to  a  com-  at  the  a„e  0f  ^wenty-one,   by   deed,   containing;  a  cove- 

mon   intent,  is  •    n  ■  i  •  i    _.»    .,    A  j   «< 

fufficient.         nant,  specially  warranting  the  said  77  1-4  acres  and  31; 

This  rule  ex-  square  poles,  against  themselves,  their  heirs,  &c. 
emplifiedinre-       From  this  decree  Baker's  heirs  appealed, 
quantity  "of  ef!      War  din,  and  Bledsoe,  for  the  appellants  {a)>- — The  first 
tate  to  be  con-  error  assigned,  "That  the  award  is  interlocutory,  and  not 
veyed.  final,"  has  lately  been  overruled  by  the  decision  in  the 

a-paity'toanar-  case  oi  Galloway'' s  heirs  vs.  Webb  (£).  But  this  award 
titration,  after  is  liable  to  other  exceptions.  The  quantity  of  estate  to 
an  award  made  De  conveyed  to  Crockett,  is  not  decided,  either  by  the 
Iheinterlocuto-  awai"d>  or  th.e  decree  of  the  court.  Whether  an  estate 
ry  decree  of  the  for  years,  for  life,  or  in  fee,  is  to  be  conveyed,  is  left  un- 
courr,  but  be-  certain.  If  the  common  law  rule  of  construction  is  to. 
thereon*1  ^doe!  prevail,  the  appellants  would  not  be  bound  to  convey 
not  render  the  more  than  a  life  estate.  The  act  of  assembly  altering 
award  invalid  ;  that  construction,  extends  to  contracts  and  conveyances 
KiSS**1  not  to  Judicial.  Proceedings  (c).  They  should 
xeprefentatives.  contain  absolute  certainty,  and  not  leave  for  subsequent 

(a)  May  i3.tb.  adjudication,  the  meaning  of  an  award  or  decree— See 

^IfTaVl}1  Bac*  Ab*  (Gwil*  Ed-)202.  218. 
1796-7,  p.  75,      Another  and  more  important  objection  to  this  award, 
%fft  1  Brad.  js?  that  the  arbitrators  have  committed  a  plain  mistake^ 
29°"  of  both  law  and  fact ;  manifest  from  the  award,  and  the 

connected  plat,  and  the  proceedings  under  the  award^ 
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When  parties  refer  their  disputes  to  arbitrators,  it  is  Baker's  hein 
to  obtain  the  decision  of  the  law  upon  their  controversy,  c*gc*kett- 
in  a  more  expiditious,  and  less  expensive  mode,  than  in 
the  courts  of  justice.  As  far  as  arbitrations  answer  this 
purpose,  they  should  be  encouraged,  and  exceptions  to 
form  disregarded.  But  when  they  defeat  this  end  ; 
when  they  do  not  pronounce  the  decision  of  the  law  ;  but 
make  an  award  erroneous  upon  its  face  ;  it  should  be 
set  aside,  or  they  will  be  made  the  instruments  of  injus- 
tice. 

It  has,  therefore,  been  laid  down,  that  a  plain  mistake 
of  law,  or  fact,  apparent  on  the  face  of  the  award,  is  a 
sufficient  cause  for  setting  it  aside — 2  Vern.  705 — 1  Atk. 
63—3  Atk.  494—1  Bac.  Ab.  (Gwil.  Ed.)  239. 

That  the  arbitrators,  in  this  instance,  have  not  pro- 
nounced the  decision  of  the  law,  is  manifest.  By  refer- 
ing  to  the  connected  plat,  they  make  it  a  part  of  the  a- 
ward  :  without  it,  the  award  cannot  be  understood. 
Indeed,  few  decisions  on  interfering  land  claims,  whe- 
ther by  award,  or  the  decree  of  the  court,  can  be  under- 
Stood,  without-  the  help  of  the  connected  plats.  They 
form  a  part  of  almost  every  decree.  From  the  face  of 
the  plat,  in  this  case,  the  settlement  entry  of  Henderson, 
maybe  surveyed,  it  is  true,  to  run  down  Johnson's  fork, 
or  to  run  down  Hancock,  either  :  or  it  may  be  surveyed 
as  this  court  decreed  in  the  case  of  Allen  and  wife  vs. 
s&wr,*  at  die  spring  term  1807,  to  run  down  the  trace 

*  ALLEN  and  wiie  w.  RICE. 

In  this  cafe,  the  fame  entries  came  dire&ly  in  queftion.  The  opinion  of 
the  court,  after  ftating  the  entries,  the  relative  pofition  of  theobjefts,  &c.  pro- 
ceeded is  follows  : 

*  The  court,  upon  a  general  view  of  thefe  waters,  when  taken  collectively, 
and  the  manner  in  which  the  trace  runs  down  the  waters,  when  thus  viewed, 
are  of  opinion,  that  the  call  to  run  "  down  the  creek,"  would  properly  have 
been  understood  by  all  thofe  who  went  along  the  trace  by  the  Sycamore  foreft, 
to  mean,  that  the  land  (hould  lie  along  the  trace  towards  the  fait  fprings,  and 
not  along  the  trace  towards  Boonsborough,  which  would  be  up  the  waters,  or 
fcreek. 

"  The  court  are  therefore  of  opinion,  that  the  fettlement  entry  fheuldhave 
been  furveyed,  fo  as  barely  to  include  Henderfon's  improvement  at  the  Syca- 
more foreft,  and  extending  from  it,  along  the  trace  towards  the  fait  springs,  in 
a  fquare  figure,  with  lines  at  right  angles,  and  parallel  to  the  general  ccurfe  of 
so  much  of  the  trace,  as  will  be  included  by  4C0  acres  }  equal  quantities  there- 
of, to  lie  on  each  fide  of  the  general  courfe. 

"The  coTirt  are  alfo  of  opinion,  that  the  call  in  the  pre-emption  entry,  to 
rundown  the  creek  for  quantity,  muft  be  confidered  in  the  fame  light  with 
that  sail  in  the  fettlement  entry  j  and  that  it  ought  so  far  to  qualify  the  call 
/or  «« lying  all  around  the  fettlement,"  as  to  make  it  only  tantamount  to  a  call 
tor  including  the  fettlement,  and  tunning  down  the  cieek  for  quantity.  - 
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Bakir's  heirs  which  goes  the  general  course  of  Strode' s  creek,  of  which 
Crockett.  tne  otfitrs  arc  hut  branches.  But  if  it  were  doubtful 
which  of  these  modes  of  surveying  should  be  pursued, 
that  would  not  justify  disregarding  the  call  altogether  ; 
and  thereby  making  the  entry  cover  land  far  above  the 
improvement,  which  the  locator  never  could  have  intend- 
ed to  include  :  nor  could  any  person  acquainted  with 
the  spot,  ever  have  supposed  that  the  land  now  in  dis- 
pute, was  intended  to  be  appropriated  by  Henderson's 
entries. 

Survey  the  settlement  to  run  down  an}7  of  these  rvater 
courses,  and  neither  it,  nor  the  pre-emption,  can  cover 
the  land  in  question.  No  rule  of  decision  adopted  by 
this  court,  has  ever  justified  rejecting  a  call  which  ap- 
plies to  notorious  objects,  and  will  assist  in  giving  fi- 
gure to  the  entrv.  If  the  uncertainty  is  insuperable,  it 
might  destroy  the  entry  ;  not  give  it  other  land,  that 
could  not  have  been  contemplated. 

The  error  of  fact  in  this  case^  is  as  palpable  as  the  er- 
ror of  law.  After  having  stated  the  manner  in  which 
Henderson's  settlement  and  pre-emption  should  be  sur- 
veyed, they  decide  that  they  have  been  so  surveyed,  and 
that  the  interference  is  85  3-4  acres.  This  is  now  given 
up  as  a  mistake  in  the  quantity.  After  the  arbitrators 
had  awarded  to  Crockett  85  3-4  acres,  the  award  was 
beyond  their  power  ;  they  could  neither  alter  nor  a- 
mend  it — See  the  case  of  Fitzgerald,  cj?c.  vs.  Fitzgerald^ 
(a)  -Anttjtvj.  &c.  decided  at  this  term  (a). 

"  That,  confequently,  the  upper  or  mod  fouthcrn  boundary  of  the  settle- 
ment, when  extended  equal  diftances  each  way,  fo  far  as  to  form  the  bafe  of  a 
fquare  of  1400  acres,  fhuuld  form  the  upper,  or  moft  fouthern  boundary  of  the 
pre-emption  ;  and  that  the  pre-emptiori  mould  belaid  oft"  at  right  angles  from 
the  bafe  line,  on  the  northwardly  lide  thereof,  in  a  square  figure,  fo  as  to  in- 
clude the  fettlement,  and  alfo  1000  acres,  for  the  pre-emption." 

The  figure  above  given  to  the  pre-emption,  is  at  variance  w»th  the  decifions 
heretofore  pronounced  on  entries,  calling,  in  fubftance,  to  adjoin  three  fides  of 
a  former  entry.  They  have  uniformly  directed  the  fecond  lurvey  to  be  form- 
ed by  lines  parallel  to,  and  equidilr.3nt  from  the  three  lines  of  the  entry  t»  be 
adjoined — See  Mcore  i/s.  Harris,  Pr.  Dec.  26 — 'Crt/w's  ■  btirs  vs.  Brown, 
Pr.  Dec.  119,   124. 

In  this  cafe  of  Allot  &  "wife  -vs.  Rice,  the  land  in  controverfy  lay  fouth  of 
the  fettlement,  whicn,  according  to  the  decilion  of  the  court,  was  to  be  ad- 
jo.  ned  by  the  pre-emption  onlbe  other  fides — fo  tha:  the  previous  points  deci- 
ded in  the  caufe,  removed  Henda  son" s  pre-emption  oft"  or' the  land  in  contro- 
verfy. It  was  not  necefTary  for  the  court  to  give  any  figure  to  the  pre  erup- 
tion. The  reporter,  therefore,  prefumes,  the  figure  directed,  was  from  not 
adverting  to  a  point  of  no  importance  in  the  cafe,  rather  than  to  an  intention 
in  the  court,  to  overrule  a  train  oi  well-fettled  decifions,  in  a  caafe  in  whidb 
the  queftion  was  not  diredtly  before  therm 
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The  certificate  re.fered  to  in  the  final  decree,  does  not  Baker's  heire 
appear  in  the  cause  \  and  if  it  did,  could  not  aid  the  case.    Crockett. 
As  to  this,  it  is  an  award  relating  to    but  one  subject 
matter  :  if  it  is  void  or  erroneous  as  to  part,  it  is  so  as  to 
the  whole. 

The  attempt  of  the  court  below,  at  curing  this  mis- 
take of  the  arbitrators,  by  decreeing  a  conveyance  of  on- 
ly 77  1-4  acres,  and  31  square  poles  of  land,  furnishes 
another  fatal  objection  to  this  case,  as  noticed  in  the 
sixth  assignment  of  error — "  That  the  decree  does  not 
pursue  the  award,  but  is  variant  therefrom." 

The  court  also  erred  in  entering  a  decree  against  Ba- 
ker's heirs.  A  submission  to  arbitrators,  determines  by 
the  death  of  either  party — 2  Vern.  444  ;  and  the  arbi- 
trators cannot  proceed.  Here,  though  an  award  was 
made,  that  award  was  not  final  :  it  formed  the  founda- 
tion of  an  interlocutory  decree  ;  and  until  the  award  was 
made  effectual  by  final  decree,  it  should  be  considered 
but  mjitri  ;  and  therefore  determined  by  the  death  of 
Baker,  and  was  not  at  all  obligatory  on  his  heirs. 

Clay,  for  the  appellee. — An  award,  certain  to  a  com- 
mon intent,  is  sufficient.  This  award  decides  that  Croc-  • 
k-ett  ha  sthe  equitable  title  to  the  land,  and  Baker  the  le-, 
gal ;  and  therefore,  that  Baker  shall  convey,  with  spe- 
cial warranty.  This  shews  that  the  conveyance  must  be 
of  the  whole  title  which  he  has  to  the  land  awarded  to 
Crockett. 

It  cannot  be  denied  but  that  cases  may  be  found  that 
lay  down  the  rule,  that  if  arbitrators  mistake  in  a  plain 
point  of  law,  or  fact,  apparent  on  the  face  of  the  award, 
their  award  may  be  set  aside.  But  what  shall  be  con- 
sidered a  plain  mistake,  is  yet  to  be  decided.  It  is  also 
true,  that  this  court,  in  the  case  cited,  have  put  a  con- 
struction upon  Henderson's  entries,  different  from  that 
put  on  it  by  the  arbitrators.  But  a  difference  of  opinion, 
in  the  construction  of  an  entry,  never  can  be  consider- 
ed a  mistake  in  law.  It  is  frequently,  and  in  this,  was, 
in  fact,  the  principal  point  in  controversy.  If  it  is  to  be 
considered  the  ground  of  setting  aside  an  award,  no  a- 
ward  on  that  subject,  will  stand,  where  the  court  differ 
in  opinion  from  the  arbitrators.  An  arbitration  will  be 
only  the  introduction  to  a  suit.  This  kind  of  cases  must 
be  considered  misjudgments  ;  and  an  award  will  never 
be  set  aside  for  a  misjudgment. 
3  A 
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Bakib'*  heir»  The  mistake  in  the  quantity  of  acres,  was  one  which 
CfcceKtT-K.  tne  P^at  Def°re  tne  referees,  led  to  :  but  as  the  arbitra- 
tors directed  the  mode  of  surveying,  and  required  it  to 
be  done  before  a  final  decree  was  to  be  pronounced,  the 
mention  of  the  quantity,  was  immaterial.  And  if  the 
land  covered  by  the  principles  laid  down  in  the  award, 
is  not  as  much  as  the  arbitrators  supposed,  it  cannot  vi- 
tiate the  award  ;  but  it  will  remain  valid,  for  so  much 
land  as  is  embraced  by  those  principles.  The  inferior 
court,  therefore,  did  right  in  decreeing  a  conveyance  of 
the  77  1-4  acres  and  31  square  poles  only. 

The  award,  when  made,  was  valid  and  binding  on 
Baker.  It  was  then  complete.  His  death  cannot, 
therefore,  avoid  the  award,  any  more  than  it  would  the 
interlocutory  decree  of  a  court,  in  an  ordinary  suit. 
The  award,  when  the  suit  was  revived,  remained  as  ef- 
fectual against  Baker's  heirs,  as  it  was  against  him  in 
his  lifetime. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
^  the  court : — After  verdict  for  Baker,  in  an  ejectment 

against  Crockett,  the  parties  mutually  entered  into,  ajid 
submitted  to  a  rule  of  court,  appointing  certain  arbitra- 
tors, according  to  the  act  of  assembly  concerning  awards ; 
to  determine  the  interference  between  Van  Swearingen's. 
settlement  and  pre-emption,  under  which  Baker  claimed, 
and  James  Henderson's  settlement  and  pre-emption,  un- 
der, and  a  p?.rt  of  which,  Crockett   claimed. 

The  arbitrators  awarded,  that  Van  Swearingen's  en- 
tries could  not  legally  take  any  part  of  the  land  in  con- 
troversy ;  that  Henderson's  claims  were  valid  to  a  cer- 
tain extent  ;  directed  the  manner  in  which  they  ought 
to  be  surveyed  ;  and,  that  so  far  as  an  interference 
should  then  exist,  Baker's  elder  grant  should  yield  to 
Crockett's  superior  equity.  But,  supposing,  as  they 
6tate,  that  the  claims  had  been  surveyed  conformably  to 
their  direction,  the  interference  was  taken  to  be  eighty-* 
five  acres,  three  roods  ;  it  was  therefore  ordered,  that 
the  surveyor  should  go  on  the  land,  to  mark  out  the 
metes  and  bounds  ;  that  a  conveyance,  with  especial  war- 
ranty, &c.  should  be  executed  therefor,  by  Baker  to 
Crocket,  on  a  day  to  be  assigned  by  the  court.  This 
award  was  returned,  and  made  the  interlocutory  decree^ 
of  the  court,  and  an  order  of  survey  made  ;  upon  exe- 
cuting which,  it  was  discovered  that  the  interference 
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would  only  be  77  acres,  one  rood,  and  some  poles,  when  Bakir's  heir* 
a  surplus  in  Henderson's  surveys,  unknown  to  the  re-  Crockett. 
ferees,  should  be  thrown  out  of  the  estimate.  After  the 
interlocutory  decree,  Baker  died,  the  heirs  became  par- 
ties, and  the  court,  reciting- these  circumstances,  made  a 
iinal  decree  against  them,  for  the  77  acres,  one  rood,  and 
some  poles,  to  be  performed  by  the  heirs  under  age,  with- 
in six  months  after  they  should  respectively  arrive  at 
•full  age ;  from  which  decree,  the  heirs  appealed  to  this 
court. 

Several  errors  assigned,  need  not  be  particularly  no- 
ticed, since  the  opinion  delivered  at  this  term,  in  the 
case  of  Gallorvay's  heirs  ps*,  Webb  (a).  The  objections  («)  Antt  318. 
principally  urged  against  the  award  and  decree,  are,  that 
the  arbitrators  proceeded,  1st,.  f>  On  a  plain  mistake  of 
law  ;"  2dly,  "  On  a  plain  mistake  of  fact,  apparent  in  the 
face  of  the  award  and  papers  in  the  cause." 

The  mistake  of  fact  alluded  to,  respects  the  surplus 
land,  and  the  statement  m  the  award,  that  Henderson'^ 
claims  were  surveyed  or  represented:  on.  the  plat,  agree- 
able to  the  construction  given  thereby  to  the  entries  : 
the  mistake  of  the  law,  alludes  to  that  construction  itself. 

Henderson's  settlement  of  400  acres,  was  entered  to 
lie  "  on  the  trace  from  Boonsborough  to  the  lower  salt 
spring  on  Licking,  called  the  Sycamore  forest,  and  run- 
ning down  the  creek  for  quantity."" 

The  entry  of  the  pre-emption,  right,  is,  "  lying  on  the 
trace  from.  Boonsborough  to  the  lower  salt  spring  on 
Licking  ;:  joining  his  settlement  at  the  Sycamore  forest, 
all  around ;.  and  to,  run  down  the  creek;  for  quantity." 
The  arbitrators  rejected  the  expressions  "  running  down 
the  creek  for  quantity,"  as  uncertain  ^because  they  equal- 
ly applied  to  Johnson's  fork  and  Hancock..  And  this  is 
the  error  complained  of,  as.  a  mistake  of  law.. 

Kyd  on  awards  (p.  239)  says,  u  If  it  appear  that  the 
arbitrators  went  on  a-  plain  mistake,  either  as  to  law, 
or  in  a  point  of  fact ;  that  is  an  error  appearing  on  the 
face  of  the  award,  and  sufficient  to  set  it  aside:"  and 
2  Vernon  705,  is  cited.  That  is  the  case  of  Corneforth  vs. 
Geer,  and  is  the  dictum  of  the  lord  chancellor,  not  much 
longer  than  the  citation  of  the  case  by  Kyd ;  the  chan- 
cellor uses  the  expression,  however,  "  in  .the  body  of  the 
award."  What  matter  of  fact,  or  of  law,  was  charged 
tft  have  been  mistaken,,  that  case  does  not,  inform  us  ; 
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Baker's  heirs  but  we  are  told  it  was  a  bill  to  set  aside  an  award  ;  "  but 
Cit»cjciTT  tne  plainti-fF  failing  to  make  out  his  case  by  proof,  bill 
dismissed."  That  case  is  either  very  loosely  reported, 
or  the  chancellor  expressed  himself  very  loosely,  or  tra- 
velled out  of  the  case,  to  give  a  mere  dictum  upon  a  point 
not  before  him.  For  it  is  hard  to  conceive,  how,  as  to 
the  matter  appearing,  or  which  ought  to  appear  in  the 
body  of  the  award  sought  to  be  set  aside,  the  plaintiff 
could  fail  to  make  out  his  case  by  proof ;  or  how  any 
proof  could  be  required  of  that  which  appeared  in  the 
body  of  the  award. 

This  case  happened  in  the  year  1715:  previous  to 
this,  in  the  case  of  Brotvn  vs.  Brown  (1  Vernon  157"), 
the  lord  keeper  dismissed  a  bill  brought  for  relief  against 
an  award,  where  an  umpire  had  made  it  out  after  he  was 
forbid,  and  after  the  waste,  which  was  the  subject  of  dis- 
pute, had  been  repaired,  except  as  to  40*.  who  notwith- 
standing awarded  380/.  against  the  defendants.  He  said 
he  saw  no  fraud  or  collusion  in  the  matter;  the  dama- 
ges were  not  outrages  ;  the  treble  value  (of  the  waste 
committed)  might  not  have  been  awarded.  He  said, 
where  there  appears  a  manifest  error  in  the  body  of  an 
award,  there,  in  some  cases,  there  may  be  relief  against  it 
in  chancery ;  but  where  the  error  does  not  appear,  with- 
out unravelling  of  it,  and  examining  into  matters  of  ac- 
count, he  thought  it  was  not  relievable  here.  This  case 
was  decided  in  1682  :  subsequent  tc  both,  in  the  case 
of  Ives  and  Medcalf  (1  Atk.  63),  chancellor  Hardwicke 
set  aside  an  award  upon  a  bill  brought,  because  the  arti- 
cles were  shewn  only  to  one  of  the  arbitrators,  and  not 
to  both  ;  and  he  to  whom  they  were  not  shewn,  swore 
that  if  he  had  seen  them,  he  believed  he  should  not  have 
made  such  an  award.  The  chancellor,  therefore,  held, 
"  That  it  was  unfairly  obtained  ;  but  agreed  to  the  gene- 
ral rules  in  cases  of  awards,  that  the  arbitrators  are  judges 
of  the  parties'  own  choosing  ;  and-  that  therefore  they 
eannot  object  against  the  award,  as  an  unreasonable  judg- 
ment, or  as  a  judgment  against  law  :  but  where  the  ar- 
bitrators are  deceived,  or  make  their  award  clandestine- 
ly, without  hearing  each  party  ;  in  such  cases,  a  court  of 
justice  ought  to  interpose,  and  frustrate  such  awards." 

Kyd  123,  cites  2  Ventris  243,  as  authority  that  a  de- 
cision of  arbitrators,  awarding  damages,  where,  in  point 
of  law,  there  was  no  cause  of  action,  was,  nevertheless* 
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supported,  "because  the  parties  have  made  the  arbitra-  Baker's  heirs 
tors  their  judges."  _  ;     <  CrJkktt. 

In  the  case  of  Ridout  vs.  Pain,  in  3d  Atk.  494,  the 
doctrine  is  again  glanced  at :  the  cases  of  Corneforth  vs. 
Geer,  and  Medcalf  vs.  Ives,  before  noticed,  are  referedto 
as  supporting  a  position  rather  more  extended  than  those 
cases  would  seem  to  warrant.  In  the  case  of  Ridout  vs. 
Pain,  the  chancellor  (as  reported)  said,  that  if  the  arbi- 
trators in  their  award  are  mistaken  in  a  plain  point  of 
law,  it  is  ground  to  set  it  aside  ;  and  he  refers  to  the 
cases  of  Corneforth  and  Geer,  and  Medcalf  vs.  Ives  ;  and 
says,  they  determine  the  point,  that  where  the  arbitra- 
tors go  upon  a  plain  mistake,  either  as  to  law  or  fact, 
equity  will  relieve  against  the  award.  If  by  these  ex- 
pressions it  were  intended  to  assert,  that  the  misjudg- 
ment  of  the  arbitrators,  upon  points  fairly  before  them, 
unmixed  with  fraud,  collusion,  concealment,  or  unfair- 
ness ;  either  of  the  referees,  or  of  the  parties  submiting  ; 
should  alone  be  cause  of  setting  aside  an  award :  with 
due  deference  to  the  great  chancellor,  whose  words  they 
are  said  to  be,  we  must  say,  the  cases  cited  do  not  go  to 
that  length. 

In  the  next  sentence,  he  says,  if  it  had  been  on  a  doubt- 
ful point  of  law,  the  award  might  have  stood,  "  Not- 
withstanding the  court,  upon  great  deliberation,  should 
be  of  a  different  opinion.  But  (he  says)  I  am  delivered 
from  this,  the  award  does  not  specify  any  particular 
uses,  but  directs  that  a  deed  to  lead  to  the  uses,  should 
be  executed,  to  confirm  the  estates  as  the  same  were  gi- 
ven by  the  will  of  Richard  Pain  :  and  therefore  there  is 
no  occasion  to  enter  into  the  debate,  how  far  the  court 
have  power  over  awards."  This  is  surely  not  taking  it 
for  a  settled  principle,  that  if  the  award  had  specified 
uses,  different  from  those  directed  by  the  will,  as  con- 
strued by  the  court,  that  the  award  would  therefore  have 
been  set  aside.  The  chancellor  expressly  declares,  in 
the  same,  or  the  next  sentence,  that  if  the  deed  which 
had  been  executed,  differed  from  the  will,  it  differed 
equally  from  the  award. 

In  the  case  of  Champion  vs.  Wenham  (Ambler  245), 
it  is  said,  that  on  a  bill  to  set  aside  an  award,  without 
more,  the  court  will  not  let  the  party  go  into  any  legal 
objections,  but  for  partiality  and  corruption.  But  if  the 
bill  is  for  an  account  also,  to  let  in  such  account,  the 
plaintiff  may  make  legal  objections. 
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Bam«'«  l>*Srs  ltt  tna{  case,  the  arbitrators  were  parties,  and  confes- 
Cb«*btt  sec^ two  mista^es  :  tne  one  m  not  considering  some  extra 
work,  not  within  the  contract  ;  the  other  in  the  compu- 
tation of  the  total  for  "  rough  paling."  These  mistakes 
Shifted  the  balance  to  the  other  sdde  ;  and  yet  the  award 
was  not  set  aside  in  toto. 

In  the  case  of  hingood  w.  Bade,  2:  Atk.  501-4,.  deters 
mined  by  lord  Hardwicke,  in  1742,  which  was  a  bill  to 
set  aside  an  award,  and  to  have  an  account,  generally,  of 
partnership  transactions  ;  the  chancellor  said.,  the  prayer 
of  the  bill,  to  set  aside  the  award,  must  be  founded  upon, 
the  fraud,  corruption,  or  misbehaviour,  of  the  arbitra-. 
tors ;  for  it  would  be  improper  to  come  into  chancery 
to  set  it  aside,  "merely  for  an  objection  in  point  of 
form."  In  this  case,  the  chancellor  makes  a  remark  well 
worthy  of  notice,  that  courts  had  formerly  gone  so  far 
as  to  make  it  almost  impossible,  for  the  arbitrators  tch 
do  what  is  the  main  intention  of  the  submission — -the  put- 
ting an  end  to  the  differences  between  the  parties.  Ia 
this  case  too,  the  chancellor  says,  that  courts  of  law  and 
of  chancery,  ought  to  be  governed  by  the  same  rules  in 
determining  awards ;  for  if  chancery  should  take  the 
greater  latitude,  confusion  and  uncertainty  would  be  in- 
troduced. 

But,  upon  the  whole,  it  appears  very  doubtful,  what  is 
meant  by  the  chancellors,  when  they  speak  of  settings 
aside  awards  for  mistakes  of  law  or  fact  appearing  in  the 
body  of  the  award  ;  they  say,  it  must  be  a  plain  mistake*. 
If  it  should  be  on  a  doubtful  point  of  law,  the  court  will 
let  it  stand  ;  although  not  settled  according  to  their  de- 
liberate opinion.  What  kind  of  mistakes  shall  be  called 
plain  mistakes,  apparent  in  the  body  of  the  record,  none 
of  the  adjudged  cases  explain,-  for  it  does  not  appear,, 
that  any  case  was  ever  adjudged  upon  that  principle* 
that  is  to  say,  of  misjudgment  of  arbitrators,  in  the  very 
matter  submitted  to  them  ;  for  all  the  cases  in  which, 
these  doctrines  were  advanced,  were  adjudged  and  de- 
cided upon  different  grounds. 

It  would  rather  appear,  from  the  cases  before  citedv 
that  the  misjudgment  of  the  arbitrators,  or  determina-. 
tion  contrary  to  the  opinion  of  the  court,  is  not  alone  suf- 
ficient to  set  aside  the  award  ;  it  must  be  a  mistake,  pro- 
duced by  one  or  other  of  the  parties,  by  fraud,  or  un- 
fairness, imposing  false  premise*  upon  the  referees,  or 
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by  the  collusion,  corruption,  or  misbehaviour,  of  the  ar-  B*"**«  heir* 
bitrators.  In  all  cases  of  relief  sought  against  awards,  cmcmt*. 
it  seems  evident,  that  the  first  inquiry  must  be,  have  the 
arbitrators  settled  the  matter  rightly  ?  For  if  they  have, 
there  is  no  cause  of  complaint.  The  court  would  not 
undo,  for  the  pleasure  of  doing,  the  same  thing.  But  if 
they  have  not  settled  the  matters  according  to  the  opi- 
nion of  the  court,  then  the  question  arises,  can  the  court 
relieve  against  the  judgment  of  the  arbitrators,  upon  the 
very  case  to  them  submitted  ?  Does  an  appeal  lie  from 
the  judges  chosen  by  the  parties,  to  those  appointed  by 
law,  in  all  cases  ?  If  not  in  all,  in  what  cases  does  it 
lie  ?  If  it  is  said,  in  every  case  where  they  have  com- 
mitted a  plain  mistake  of  law  or  fact,  notwithstanding 
the  parties  have  demeaned  themselves  properly,  and  the 
arbitrators  also,  then  it  would  seem,  that  the  award  is 
but  the  foundation  and  commencement  of  litigation, 
where  either  party  is  dissatisfied  ;  and  thus  the  intent  of 
the  submission  defeated. 

This  doctrine  would  certainly  be  absurd,  and  there- 
fore, a  qualification  is  necessary  ;  this  is  contended  for, 
by  saying,  the  mistake  must  be  apparent  in  the  body  of 
the  award.  Must  this  mistake  be  in  the  premises  as- 
sumed ?  Or  in  the  conclusions  drawn  from  those  premi- 
ses ?  Or  will  either  do  ?  What  is  to  be  understood  by 
the  body  of  the  award  ?  It  has  been  before  remarked, 
that  the  cases  adjuded  were  all  upon  matters  dehors  the 
award,  and  requiring  a  bill  and  proof,  to  bring  them  be- 
fore the  court.  They  were  not  cases  of  erroneous  con- 
clusions from  granted  premises,  but  for  omissions  of  a 
part  of  the  subject,  which  ought  properly,  to  have  been 
examined ;  and,  when  combined  with  those  upon  which 
they  did  give  judgment,  ought  to  have  produced  a  dif- 
ferent conclusion  ;  or  for  the  presence  of  some  circum- 
stances, which  ought  to  have  been  absent,  in  order  to 
leave  the  judgment  of  the  arbitrators  free  and  unbiassed  ; 
such  as  the  omission  to  take  into  calculation,  the  amount 
of  certain  work  done,  and  a  wrong  addition  of  the 
amount  of  some  articles,  as  in  the  case  in  Ambler — the 
withholding  of  the  articles  of  agreement,  as  in  the  case 
"m  1  Atk. — a  charge  of  fraud  and  collusion,  as  made  by 
the  bill  (but  not  supported  by  proof),  as  in  1  Vern. — 
the  charge  of  some  matter  (we  know  not  what),  which 
was  not  proved,  as  in  the  leading  case  of  Cornejorth  v$* 
Geer,  in  3  Vern. 
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Baker's  heirs  But  it  is  not  any  where  said,  that  the  court  can  unra- 
Chock'ett.  vc^  tne  accountsi  or  tne  award,  to  get  at  a  mistake  of 
law  or  fact,  whereby  to  set  it  aside.  But  the  contrary 
is  expressly  said,  in  1  Vernon  159,  before  cited  ;  and 
although  the  cases  are  numerous,  in  which  awards  have 
been  set  aside  in  chancery,  they  are  cases  in  which 
fraud,  partiulity,  or  corruption,  in  greater  or  smaller 
portions,  have  infected  the  transaction  of  the  party, 
or  of  the  arbitrators,  in  procuring  or  making  up  the  a- 
ward  ;  that  is  to  say,  in  those  cases,  where  there  were  no 
other  legal  exceptions,  which  would  be  sufficient  to  pre-  ' 
vent  a  judgment  from  being  entered  thereon,  where  the 
submission  was  by  a  rule  of  court ;  or  where,  upon  an 
action  on  the  bond  for  non-performance,  the  exceptions 
would  not  be  good  on  the  plea  of  "  no  award  made." 

It  may  fairly  and  reasonably  be  affirmed,  then,  that  the 
award  itself  should  furnish  the  matter  of  mistake  of  law 
or  fact  ;  and  not  a  resort  to  the  evidence  upon  which  the 
arbitrators  decided  ;  and  from  which  they  extracted  an 
erroneous  deduction  of  an  existing  fact,  when  it  was  not 
a.  fact  ;  or  that  the  law  operated  so  upon  the  facts,  when 
it  operated  otherwise. 

For  examples,  to  make  the  distinctions  more  evident, 
suppose  the  arbitrators  say,  "The  defendant's  having  ex- 
ecuted the  deed  on  the  day  expressed  therein,  had  dives- 
ted'himself  of  all  interest  in  the  land,"  &c.  "  Wherefore, 
we  award,"  &c.  Now,  suppose  these  were  the  matters 
submitted,  the  arbitrators  have  assumed  a  fact,  to  wit, 
the  execution  of  the  deed,  and  a  point  or  construction  of 
laxv,  that  something  passed  by  the  deed  ;  but  the  deed 
itself  is  not  incorporated  with  the  award — shall  one  of 
the  parties  be  permitted  to  aver  the  deed  was  not  execu- 
ted? And  that  the  arbitrators  made  a  plain  mistake  in 
supposing  so,  and  ask  the  court  to  re-try  that  fact? 

Again,  shall  he  be  permitted  to  produce  a  deed— -aver 
it  to  be  the  same  deed  alluded  to  by  the  arbitrators,  and 
ask  the  court  to  say  whether  any  thing  passed  by  the 
deed  ;  and  without  proving  or  alleging  any  fraud  or  par- 
tiality in  the  transaction,  thus  to  set  aside  the  award  ? 
If  so,  the  submission  to  arbitration,  and  an  award  in 
pursuance  thereof,  is  a  mere  play-thing,  to  be  thrown  a- 
side,  when  either  party  is  tired  of  it. 

But  let  us  suppose  that  the  arbitrators  had  (in  the 
last  case),  refered  to  the  deed  and  the  evidence  of  the 
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Execution  of  it,  as  annexed  to  their  award  ;  and  the  Bake***  heirj 
court  should  think  they  had  mistaken  one  or  both  the  Crockett*. 
points  plainly  ;  can  the  judgment  of  the  arbitrators  becon- 
troled  ?  They  were  judges  also,  and  of  the  parties'  own 
choosing ;  and  they  have  decided  nothing  more  than 
was  submitted  to  them*  If  it  should  be  made  appear 
that  the  arbitrators  were  in  collusion,  partial,  or  corrupt ; 
then  we  answer,  at  once,  on  that  account  the  decision 
ought  not  to  be  binding:  and  the  cases  before  cited, 
Would  bear  directly  upon  the  question*  If  the  case  was 
outrageous,  at  first  blush,  this  might,  of  itself,  be  evi- 
dence of  partiality  or  corruption*,  and  supersede  the  ne- 
cessity of  producing  other  evidence* 

But  suppose  it  is  one  of  those  mistakes,  from  which 
no  such  suspicion  can  arise ;  and  yet  the  mistake  may 
be  plain  j  then  the  important  question  must  arise,  where 
shall  the  line  be  drawn,  between  those  cases  where  the 
judgment  of  the  arbitrators  shall  prevail,  and  Where  that 
of  the  court  ? 

To  settle  this  rightly*,  is  surely  a  task  Which  requires 
much  circumspection  ;  in  as  much  as  these  tribunals,  in- 
stituted by  the  voluntary  and  express  assent  of  the  par- 
ties ;  highly  beneficial  and  desirable  for  their  conveni- 
ence, frugality,  and  dispatch  ;  may,  in  one  mode  of  re- 
vising them,  be  made  totally  dilatory  and  Useless,  if  not 
unused  ;  whilst,  6n  the  other  hand,  they  may  be  made 
the  instruments  to  rivet  fraud  and  injustice  upon  the  par- 
ties, or  a  shield  to  cover  collusion  and  corruption* 

There  are  many  cases,  where  the  law  and  fact  are  in- 
separably combined  ;  particularly,  where  the  rules  of  law 
are  used  to  find  out  the  fact  of  intention  ;  as  in  the  con- 
struction of  deeds,  and  other  writings  :  and  the  Case  now 
under  consideration,  is  of  that  description.  If  these 
cases  are  to  be  overhaled,  and  the  awards  set  aside,  be- 
cause the  court  should,  in  construction,  or  in  the  result 
from  law  and  facts  combined,  differ  from  the  opinion  of 
the  arbitrators  j  all  such  cases.,  or  a  very  great  portion 
of  them,  must  only  be  delayed  by  an  arbitrament ;  un- 
less the  arbitrators  are  uncommonly  cautious  and  care- 
ful to  lock  up  in  secret  the  principle*  upon  which  they 
decide. . 

But  there  are  cases  of  false  assumption  of  premises^ 
of  general  legal  principles,  not  applicable  to  this  or  that 
particular  case  j  and  of  plain  mistakes,  not  of  judgment, 
3  B 
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Joker's  heirs  bu*  0f  carrying  the  judgment  given  into  the  details  of 
Crockett.  ^ie  transaction ;  which  ought  to  be  relieved  against, 
when  apparent :  as  if  the  arbitrators  should  assume,  as 
legal  premises,  that  an  act  of  assembly  had  passed  after 
the  date  of  the  transaction,  when  it  had  passed  before, 
and  give  their  award  evidently  bottomed  upon  the  mis- 
take ;  not  of  judgment,  in  drawing  the  conclusion;  but 
in  taking  the  premises  ;  or  where,  having  decided  the 
principle,  they  commit  a  mere  inadvertence,  in  the  a- 
mount  or  extent  of  benefit,  or  disadvantage,  resulting  to 
one  or  other  of  the  parties,  in  a  calculation  under  that 
principle  :  as,  having  mentioned  several  sums,  they  mis- 
take the  aggregate.  In  these,  and  such  like,  the  measure 
of  relief,  can  only  be  decided  by  the  sound  legal  discre- 
tion of  a  court,  when  the  case  is  presented ;  either  by- 
setting  aside  the  award  in  toto,  and  deciding  as  if  it  ne- 
ver existed  ;  or  by  correcting  the  mistake,  as  in  the  case 
cited  from  Ambler. 

By  this  view  of  the  cases,  as  at  common  law,  we  mar 
be  greatly  assisted,  in  respect  of  the  proper  effect  and 
operation  of  the  statute  of  this  state,  which  declares  that 
aa  award  under  that  act,  shall  not  be  invalidated,  or  set 
aside,  unless  it  shall  appear  to  the  court,  "  That  such 
award  was  obtained  by  corruption,  evident  partiality,  or 
(<a)  Afts  of  other  undue  means"  (a).  Again,  by  the  third  section  of 
i  fes_i798,ch.  tjie  same  act  of  1798,  it  is  declared,  that  no  award  made 
*5gr^d2' Pg  5  '  by  virtue  of  that  act,  shall  be  liable  to  be  examined  into, 
superseded,  or  revised,  or  be  set  aside,  "  for  want  of 
form  onh  ,  nor  for  other  irregularity,  if  by  such  award  it 
manifestly  appears  that  the  suit,  matter,  or  controversy, 
is  thereby  finally  and  certainly  decided  ;"  provided,  how- 
ever, that  nothing  therein  contained  "  shall  be  construed 
to  take  from  courts  of  equity,  their  power  over  awards," 
&c. 

This  was  a  submission  under  that  act ;  and  it  is  true, 
that  this  court,  at  a  former  term,  when  the  entries  of 
Henderson's  settlement  and  pre-emption  came  in  ques- 
tion between  other  parties,  did  give  a  construction  of 
the  entries  different  from  that  given  by  the  arbitrators 
in  this  case.  Many  depositions  appear  in  the  record, 
but  no  bill  or  answer,  or  any  order  or  leave  to  take  depo- 
sitions ;  the  parties  stated  their  respective  rights  in  the 
submission,  and  it  is  highly  probable  that  these  are  the 
depositions  used  by  the  arbitrators  j  there  is  nothing  t« 
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$hew  us  that  they  were  the  whole,  or  a  part ;  the  arbitra-  Bamr'b  heirs 
tors  might  have  heard  oral  testimony.     No  motion  or    crockktt. 
bill  has  impeached  the  award,  upon  any  other  grounds 
than  those  arising  out  of  the  award  itself;  and  the  ap- 
peal was  taken  from  the  judgment  or  decree  entered,  af- 
ter the  return  of  the  award  to  court. 

The  construction  given  to  these  entries,  after  all  the 
light  which  has  been  thrown  on  the  case  ;  upon  testimo- 
ny before  the  arbitrators,  or  not  before  them  ;  or  upon 
the  statement  by  them  made,  in  their  award  ;  is  far  from 
being  such  a  case  as  ought  to  call  forth  the  interposition 
of  a  court  of  law  or  equity.  The  validity  of  the  entries, 
and  the  figures  they  ought  to  give  to  the  surveys,  are  the 
very  matters  submitted  to  arbitrament,  and  require  the 
application  of  the  rules  of  construction,  to  facts  and  ob- 
jects, by  which  to  ascertain  intention,  and  whether  that 
intention  was  properly  signified. 

We  are,  therefore,  of  opinion,  that  either  as  at  com- 
mon law,  or  in  equity  ;  with  or  without  the  statute  j  this 
award  cannot  be  set  aside  for  mistake  of  law,  apparent 
in  the  body  or  face  of  the  award. 

As  to  the  fact,  it  is  true,  the  arbitrators  having  cer- 
tainly decided  upon  the  merits  of  the  claims,  and  given  a 
certain  standard  to  ascertain  the  quantity  of  interference, 
did  suppose,  that  the  claims  were  already  surveyed,  in 
conformity  to  their  opinion  ;  and  the  principles,  upon 
which  the  surveys  had  been  made,  were  in  strict  con- 
formity with  those  of  the  award  j  but  a  surplus,  for 
want  of  accuracy  in  the  admeasurment,  existed  ;  this  be- 
ing a  mistake,  not  in  principle,  but  in  a  mere  detail  of  a 
settled  principle,  was  properly  corrected  by  the  court ; 
and  especially,  as  the  arbitrators  had  directed  a  survey, 
to  ascertain  the  metes  and  bounds  of  the  land  to  be  con- 
veyed. 

Some  objection  was'made,  that  the  quantity  of  estate 
to  be  conveyed  by  Baker,  was  not  certainly  ascertained. 
The  arbitrators  direct  it  to  be  done  by  deed,  "with  es- 
pecial warranty,  against  himself  and  those  claiming  un-. 
der  him  ;"  and  they  had  previously  determined,  that 
Crockett  had  the  better  equitable  claim-  Either  of  these 
circumstances,  combined  with  a  view  of  the  nature  of 
the  reference,  must  be  sufficient,  to  a  common  intent,  to 
ascertain  what  is  to  be  the  nature  and  extent  of  the  con- 
veyance.,^ 
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Eaksr's  heir»      Tosay  that  the  arbitrators  must,  in  all  cases,  chalk  oift 
~     ™'         the  precise  method  and  form  in  which  their  award  is  to 
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be  executed  by  the  parties.,  is  to  make  the  rule  too  nice, 
and  to  sacrifice  substance  to  form. 

As  to  the  objection,  that  Baker  died  before  the  final 
decree,  and  that  his  heirs  were  not  bound  by  the  award, 
there  is  no  weight  in  it.  The  parties  were  bound  by  the 
award,  after  it  was  made  the  interlocutory  decree  of  the 
court,  as  much  as  by  any  other  interlocutory  decree; 
Baker  himself,  as  appears  by  the  record,  was  then  alive  ; 
waived  certain  objections  as  to  the  fifteen  days  required 
by  law  before  the  return  of  the  award,  &c. ;  the  subse-r 
cment  death  of  Baker,  did  not  dissolve  a  power  former-^ 
ly  given,  and  actually  executed  in  his  lifetime.  The 
death  of  the  principal,  would  not  avoid  a  sale  (or' other 
execution  of  a  power)  previously  made,  and  reduced  to 
writing  by  an  agent,  barely  because  the  principal  had  not 
made  a  deed  according  to  the  covenant. 

As  Baker  was  bound  by  the  award,  it  was  proper  to. 
decree  against  his  heirs,  after  his  death ;  the  manner  in 
which  it  was  revived  against  them,  was  not  objected  to* 
below,  and  is  not  now  assigned  for  error.. 

Decree  affirmed. 


WALKER  vs..  KENDALL. 


if  anexecu-  Edwards,  Ch;.  J.  delivered  the  following  opinion  of 
$oror  adminif-  the  court : — rWilliam  Kendall  having  obtained  ajudg- 
trator  lets  judg.  ment  by  default,  for  one  hundred  and  eightv-five  pounds. 

ment  go  aeainft  •       j  '     •  i  '  .•  It. 

him  by  default  m  damages,  with  costs,  in  an  action  upon  the  case,  pro*_ 
it  amounts,  in  secuted  by  him  against  Richard  Walker,  as  administra- 
hw,  to  a  con-  tor  witn  the  will  annexed,  of  Joshua  Brown,  deceased, 
to  'he  vaiu/of m  tne  ^ate  court  of  quarter  sessions  for  Nelson  county ; 
the  judgment,  sued  out  his  writ  of  fieri  facias  thereon;  upon  which 
Whenanexe.  tne  sheriff  returned,  that  he  had  levied  the  said  execu- 
fu  Mudgmen"  t,()n  upon  a  cow  of  the  said  Walker,  to  satisfy  the  costs* 
againft  the  ef-  and  that  no  goods  or  chattels  of  the  said  Brown,  deceas- 
ta  eotthetefta.  ed,were  found,whereby  he  could  make  the  principal  debt. 
I  hh  hands  to  Kendall,  afterwards,  in  the  Hardin  circuit  court,  brought 
fee  admmiiier-  an  action  of  debt,  in  the  debit  and  detinet,  against  Walk- 
ed» 'fi^d°not  er,  upon  the  judgment  ;  suggesting  a.  devastavit.  To 
produce  lifers  tn's  second  action,  Walker  pleaded,  first,  nul  tiel  record ;: 
Xuificieut  to^ay  and,  secondly,  that  before  the  suing  out  of  the  capias  adk 
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satisfaciendum  in  the  original   action,   he  had  fully  ad-     Waikkk 
ministered,  &c. ;  and,  that  at  the  trial  of  the  original  ac-    Kendall 
tion,  the  plaintiff  had  promised  him  not  to  compel  him 
to  pay  the  iudjrment  out  of  his  own  proper  estate  ;  and  £»  whereby  the 

^t.        i.       i    •      •  &  ii  l  -11.       j        r  fl>enff  is  oblia- 

thatthe  plaintiff  would  pursue  the  assets  m  the  hands  ot  ed  to  return  »«/. 
distributees,  whereby  he,  the  defendant,  was  induced  to  la  bona,  the  ex- 
make  no  defence  to  the  suit.  The  plaintiff  replied,  there  «»»*«  a<M» 
was  such  record  as  he  had  declared  on  to  the  first  plea,  "'  0™ a°^*/?«I 
upon   which  an  issue   per  record    was  joined   to   the  vk. 

Court.  He    thereby 

A  demurrer  was  put  in,  to  the  second  plea  ;  assigning  "*  ^  "  teh* 
for  cause  of  demurrer,  that  the  plene  administravit  could  plaintiff  may 
not  be  pleaded   in    this  action  ;  and,  that  the    plea  was  br.inS  an  aaio« 
double,  &c.  ;  and  the  defendant  joined  in  demurrer.  the  judgment  a- 

The  court  gave  judgment  on  the  demurrer,  for  the  gainfthim.tobe 
plaintiff}  and,  upon  an  inspection  of  the  records,  (called  latlsfied  out  of 
in  the  bills  of  exception,  filed  on  the  trial,  exhibits  No.  J^  SS^' 
2  and  No.  3)  adjudged  that  there  was  such  record  as  the  Thefe  gene-. 
plaintiff  had  set  forth  in  his  declaration.  Whereupon  a  "} rules  adn«t 
writ  of  inquiry  was  awarded  ;  upon  which,  the  jury  as-  tjons.me  excep" 
sessed  seventy-one  pounds  thirteen  shillings  and  nine  In  an  a£tion 
pence  damages,  for  the  detention  of  the  debt,  besides  ?f  debc>  on  a 
costs  ;  and  judgment  was  given  for  the  plaintiff,  for  one  defendant'  can! 
hundred  and  eighty-five  pounds,  the  debt  in  the  decla-  not  plead  any 
ration  mentioned,  and  the  damages  assessed  by  the  jury,  ma«erwhkh  he 
for  the  detention  thereof,  with  costs,  &c.  StpSSed 

Up6n  the  trial  of  the  cause,  the  counsel  for  the  defen-  to  the  forme* 
dant,  tendered  sundrv  hills  of  exception,  which  are  made  a<ftl°i' 
a  part  of  the  record  ;  containing,  in  substance,  the  fol-  gretmlnfmade 
lowing  statements  :  The  plaintiff,  to  support  the  issue  by  a  plaintiff, 
on  his  part,  of  the  plea  of  nul  tiel  record,  produced  an  .not  t0  ufe  « 
office  copy  of  the  record  of  a  judgment  of  the  late  court  Jdl£|™ Jjjg 
j ,  of  quarter  sessions  for  Nelson  county,  sufficiently  cor-  operation,  can- 
responding  with  that  set  out  in  the  declaration,  except  not  be.  p'eaded 
that  it  did  not  appear  therein,  that  any  execution  had  ILtSSrfSSiC 
ever  issued  upon  the  judgment;  and  the  clerk  of  that  founded  on  that 
court,  in  his  authentication  of  that  copy,  certified,  that  it  Judsment. 
contained  a  full,  true,  and  perfect  transcript  of  the  re-  of  ^"agtinft 
cord  of  the  judgment  and  proceedings,  in  the  suit  Wil-  a"  executor  or 
Ham  Kendall  vs.  Joshua  Brown's  adni'r.  as  fully  as  the  adminiftratorfl* 
same  remained  of  record  in  his  office.  This  certificate,  ^reftfuhefor". 
pr  authentication,  bears  date  on  the  3d  day  of  June  I8O5  mer  judgment 
and  the  record,  so  certified,  is  called  in  the  bills  of  excep.'  may  be  recover- 
tion,  exhibit  No.  2.     The  plaintiff  also  produced  an  at-  '*" 
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Walker      tested  copy  of  an  execution,  dated  on  the  22d  day  of 
Kendall,     Januar)r    1799,  which  had  issued  from  the  Nelson  office,    I 

in  the  same  names,  and  for  the  same  sum,  mentioned  in 
Thechriftian  exhibit  No.  2  ;  except,  that  48*.  11*/.  costs,  are  included    ' 
fen"dantft&  the  *n  the  execution.     But -this  execution  is  on  a  different    j 
damage',  hav-  piece  of  paper ;  and  is  not  certified  by  the  clerk,  to  have    j 
ing   been   left  issued  on  that  judgment,  or  to  be  a  part  of  the  same  re-    ! 
declaration  will  cora-  »  tn's  copy  of  an  execution,is  called,  in  the  bills  of 
not  vitiate  after  exception,  exhibit  No.  3  ;  another  copy  of  a  record  hav- 
verdidt.  ing  been  produced,  called   No.  1,  not  necessary  to  be 

e,  fco"r  further  noticed,  because  it  was  withdrawn  by  the  plain-    i 

tnay    refufe    to  .... »  /  r 

compel  a  party  tin  s  counsel,  and  not  used  as  evidence,  so  that  the  court  j 

to  join  in  a  de-  gave  no  judgment  concerning  it.     The  exhibits    No.  2  i 

dene"  t0  eV1"  anc^  3'  were  tne  onty  evidence  produced  by  the  plaintiff.  | 

Upon  the  plea  The  exhibit  No.  3,  was  objected  toby  the  counsel  for  j 

of tml Ail record,  the  defendant,  and  the  objection  overruled  ;  and  it  con-  i 

fa  out^n-iper-  tams  tne  on^y  evidence   of  any  execution  having  issued  j 

feftly  cr  par-  upon  any  judgment  between  the  parties  ;  and  upon  it,  is.  j 
tially,  itisiuf-  the  indorsement  of  the  sheriff,  mentioned  in  the   former- 

ficientifenough  f   ^  imQn# 

appears  to  prove  1  ,rii  t  i  •  i  -ii 

the  matter  in  The  defendant  demurred  to  the  evidence,  and  the. 
difpute.  court  refused  to  compel  the  plaintiff  to  join  in  demurrer.,    i 

•»AfaMiat«bi  Tne  defendant  objected  to  the  evidence  going  to  the; 
part,  is  not  fa-  jury,  but  his  objection  was  overruled. 

t»l*       .       .        After  verdict,  the  defendant  moved  for  a  new  trial,     ; 
Avanancem         ^    grounds  that  the  jury  had  found  a  verdict  contra-     ; 

a  material  part,  &  J      J  .  . 

is  fatal,  &  (hall  ry  to  evidence  ;  that  the  court  had  misdirected  the  jury  ; 
be   adjudged  a  and  because  the  court  did  not  give  him  time  to  bring  up 
failure  or  re.  a  compiete  transcript  of  the  record,  he  having  suggested    , 
The  plaintiff  a  diminution  ;  but  it  appears  he  did  not  ask  time  for  that    | 

declared    on    a  purpose. 

judgment,  exe-      jje  iastiy  moved  the  following  errors  in  arrest  of  judg-. 

cution  thereup-  •'  .  i     •         i         i      i  • 

on,  and  a  return  ment :  u  1st,  1  here  is  no  one  stated  in  the  declaration, 
of  nulla :bona,d\\  as  defendant,  against  whom  to  render  judgment.  2nd, 
Jjjpjjff  *ere  There  is  no  damages  alleged  in  the  declaration,"  &c. 
make  out  his  This  motion  was  also  overruled,  and  final  judgment  ren-. 
title  to  a  reco-  dered  for  the  plaintiff, 
very  :    on  the      -j,^    errors  assigned  in  this  court,  will  all  be  embraced 

plea  of  nul  lid  .    .  ' p  .  ,       ,  •  , 

record,  a  tran.  by  the  opinion  to  be  delivered ;  but  without  adverting  to. 

fcriptofthere-  them  particularly. 

cord  was  pro-      j£  an  executor  or  administrator  lets    judgment  go. 

duced,     which  .  .  J       o  ° 

contained  no  against  him  by  default,  it  amounts,  in  law,  to  a  conles- 
cxecution  nor  sion  0f  assets  to  the  value  of  the  judgment.  When  exe- 
retum,  but  m  cutjon  thereon  issues  against  the  estate  of  his  testator,  or 
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intestate,  in  his  hands  to  be  administered ;  if  he  does     Walker 
not  pay  the   debt,  or  produce  assets  sufficient  to  pay  it,    Kendall. 
whereby  the  sheriff  is  obliged  to  return  nulla  bona,  the 
executor  or  administrator  is  guilty  of  a  devastavit.     He  every  other  re- 
thereby   makes  the  debt  his  own  ;  and  the  plaintiff  may  dpeedw'th"he  one 
bring  an  action  of  debt  upon  the  judgment,  suggesting  a  declared  on.— 
devastavit ;  and  shall  have  judgment  against  the  defen-  This    va»an« 
dant,  to  be  satisfied  out  of  his  own  goods  and  chattels.      WaSxhe   above 

To  these  general  rules  of  law,   it  must  be  admitted,  tranfcript  hav- 
there  are  some  exceptions  ;    but  the  defendant  has  not  inSbeencer^fi- 
brought  himself  within  any  of  them.     It  is  a  general  jrue  °ande  coum* 
rule  of  law,  that  in  an  action  of  debt  on  a  judgment,  the  piete ;    a  copy 
defendant  cannot  plead  any  matter  which  he  might,   or  of  an  execution 
ought  to  have  pleaded  to  the  former  action.     The  defen-  po"dmrgn  c£™'e" 
dant  ought  to  have  pleaded  want  of  assets  in  the  origi-  with,  in  names, 
nal  suit.       It  would  be  absurd  to  permit  him  to  plead  fums>  &c* can- 
plene  administravit   in  this  action  for  a  devastavit ;  for  ^d  wit ^""fo  a, 
that  would  be  to  controvert  that  which,    by  suffering  to  cure  the  va* 
judgment  to  go  against  him  by  default  in  the  first  suit,  riance» 
he  had  confessed.     The  promise  or  agreement  set  up  in 
the  second  plea,  was  no  defence  at  law  ;  if  the  party  can 
have  relief  on  that  ground,  it  must  be  in  equity.     It  is, 
therefore,  clear,  the  action  in  this  case  was  rightly  con- 
ceived j  and   that  the  court  properly  sustained  the  de- 
murrer to  the  defendant's  plea  of  plene  administravit. 

As  the  defendant  had,  by  committing  a  devastavit^ 
made  the  debt  his  own,  and  had  thereby  delayed  the  plain- 
tiff, the  jury  were  authorised  to  give  interest  on  the  a- 
mount  of  the  original  judgment,  in  the  name  of  dama- 
ges. 

The  christian  name  of  the  defendant,  and  the  dama- 
ges, having  been  left  blank  in  the  declaration,  did  not  vi- 
tiate.    They  were  both  right  in  the  writ ;  and  the  omis- 
'  sions  are  cured,  after  verdict,  by  our  statutes  of jeofail  (a),     (a)  A&s  of 
The  case  of  Robinett  vs.  Morris's  adm'rs.  spring  term  J79^-7»  p- *4» 

,™~     •  i      •  ■        tvs  §  28»    1  Brad. 

1807,  is  expressly  in  point  (b).  226-Adts   of 

There  having  been  a  demurrer  to  the  plea,  can  make  1799,  ch.  28, 
no  difference :  for  the  amount  of  damages   must  have  §  V,?' &' 
been  proved  upon  the  execution  of  the  writ  of  inquiry,  e  93" 

or  the  jury  could  not  have  found  more  than  nominal  da- 
mages. Besides,  the  omissions  were  but  of  matters  of 
form,  not  substance.  There  was  not  a  defect  of  title, 
but  a  title  defectively  set  forth.  Those  defects,  or  omis- 
sions, could  not  have  been  taken  advantage  of  by  gene- 
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Walker      t?\  demurrer  ;    nor  in  a  motion  in  arrest  of  judgment* 
v.^l\,r      which  is  like  a  general  demurrer. 

Kendall.  o 

If  the  judgment  or  the  court  below,  upon  the  plea  of 
nul  tiel  record,  was  correct,  it  would  follow,  that  their 
opinions,  in  refusing  to  compel  the  plaintiff  to  join  in 
demurrer  ;  in  overruling  the  objections  to  the  evidence 
going  to  the  jury,  on  the  writ  of  inquiry  ;  and  in  overru- 
ling the  motion  for  a  new  trial,  were  correct. 

The  onlv  use  of  a  demurrer,  is,  to  draw  the  matter 
from  before  the  jury,  and  refer  it  to  the  court.  The 
court  had  already,  under  the  plea  of  nul  tiel  record,  de- 
termined that  the  evidence,  as  to  the  existence  and  iden- 
tity of  the  record  declared  on,  was  sufficient  in  law  :  it 
was  idle  to  require  them  to  do  the  same  thing  in  another 
form.  If  the  record  produced,  was  really  such  as  the 
plaintiff  had  set  out  in  his  declaration,  as  to  the  judg- 
ment, execution,  and  the  sheriff's  return  of  nulla  bona^ 
the  question  of  devastavit,  or  not,  was  clear  against  the 
defendant  ;  and  the  court  ought  not,  as  to  the  devasta- 
vit, to  have  compelled  the  plaintiff  to  join  in  demurrer* 

Besides,  the  defendant  not  having  controverted,  or 
put  that  matter  in  issue,  otherwise  than  by  the  plea  of 
nul  tiel  record,  which  was  found  against  him,  he  had  ad* 
mitted  the  wasting;  and  it  did  not  require  proof.  The 
only  use  of  admitting  the  record  to  go  to  the  jury,  was 
to  enable  them  to  ascertain  the  amount  of  the  judgment, 
and  when  it  was  rendered  ;  so  as  to  enable  them  to  fix 
the  quantum  of  damages.  For  that  purpose,  the  exhi- 
bits were  certainly  good  evidence,  if  the  judgment  of  the 
court,  on  the  plea  of  nul tiel  record,  was  correct.  Even 
if  the  plaintiff  had  joined  in  demurrer,  the  record  must 
have  been  shewn  to  the  jury,  to  enable  them  to  fix  the 
amount  of  damages  ;  for  the  court  could  not  settle  the 
quantum  of  damages  upon  the  demurrer  ;  but  in  that 
case,  the  damages  ought  to  have  been  assessed,  subject 
to  the  opinion  of  the  court,  upon  the  demurrer. 

These  observations  go  to  shew  that  the  court  did  right 
in  refusing  the  new  trial,  upon  the  first  and  second 
grounds  taken  ;  and  the  third  furnished  no  ground  for 
granting  a  new  trial ;  because  the  defendant  had  not  ask- 
ed time  to  bring  up  a  complete  transcript  of  the  record. 

Upon  the  judgment  of  the  court  below,  on  the  plea  of 
nid  tiel  record,  we  have  felt  some  difficulty.  We  would 
be  glad  to  get  over  the  objections,  which  look  somewhat 
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technical,   if  we  could  ;  but,  on  full  consideration,  we      Walker 

cannot.  Kendall, 

Upon  the  plea  of  nultiel  record,  when  the  record  is 
brought  in,  it  is  good  evidence,  or  not,  under  the  fol- 
lowing distinctions  :  First— If  the  record  be  set  out 
imperfectly,  or  partially,  it  is  sufficient  if  enough  appear 
to  prove  the  matter  in  dispute.  As  if  a  man  pleads  a 
recovery  suffered  of  one  acre,  and  the  record  brought 
in,  is  a  recovery  of  two  acres,  this  is  good,  and  not 
a  failure  of  record  ;  for  if  two  were  recovered,  one 
certainly  was.  Secondly— A  variance  in  an  imma- 
terial part,  is  not  fatal.  And,  thirdly,  a  variance  in  a 
material  part,  is  fatal,  and  shall  be  adjudged  a  failure 
of  record.  And  wherever  there  is  a  failure  of  record* 
the  party  pleading  the  record,  shall  havejudgment  against 
him.  ,      .,, 

The  transcript  No.  2,  is  materially  variant  from  the 
record  set  out  in  the  declaration.  The  declaration  al-. 
leges  a  judgment,  execution  thereupon,  and  a  return  of 
nulla  bona  upon  the  execution  ;  all  which  was  necessary, 
to  make  out  his  title  to  a  recovery  in  this  action. 

The  transcript  No.  2,  contains  no  execution  or  she- 
riff's return  ;  without  which,  there  was  not  sufficient  to 
make  out  the  devastavit — the  very  matter  in  dispute. 
The  question  then,  is,  was  the  copy  of  an  execution  (ex- 
hibit No.  3)  sufficient  to  supply  this  defect,  and  make 
the  record  complete  ?  We  are  of  opinipn  it  was  noti 
There  was  nothing,  except  the  correspondence  in  names; 
and  the  sum,  to  connect  it  with  the  transcript  No.  2,  or 
to  shew  that  it  was  a  part  of  the  same  record,  or  had  is- 
sued in  the  same  suit  :  nor  can  we,  from  the  circum- 
stances, legally  presume  it.  The  authentication  of  the 
transcript  No.  2,  bears  date  on  the  3d  day  of  June,  in 
the  year  1 805  ;  in  which,  the  proper  officer  certifies  it 
contains  a  full  transcript  of  the  whole  record. 

The  execution  produced,  bears  date  on  the  22d  day 
of  January,  in  the  year  1799  ;  so  that  if  it  had  realty  is- 
sued in  the  same  suit,  it  must  have  made  a  part  of  the 
record,  in  1805.  It  would  be  too  much  to  presume 
that  it  did,  contrary  to  the  official  certificate  of  the  pro- 
per officer,  merely  from  the  correspondence  of  names 
and  sums.  There  might  have  been  another  judgment ; 
and  it  ought  rather  to  be  presumed,  than  to  falsify  the  of- 
ficial certificate  of  the  officer.  We  must  falsify  his  c&y 
3   C 
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Walker 

•VS, 


tificate,  before  we  can  intend  the  execution  produced  was 
Kendall,  a  Part  °f  tne  same  record  ;  or  issued  in  the  same  suit. 
If  such  was  really  the  case,  the  plaintiff  might,  and  ought 
to  have  shewn  it,  by  procuring  a  new  and  complete 
transcript  of  the  whole  record,  properly  authenticated. 
It  was  his  duty  to  do  so,  and  not  having  done  it,  he  must 
abide  the  consequences  of  his  own  default. 

We  are  of  opinion,  upon  the  evidence  produced,  that 
there  was  a  failure  of  record  ;  and  that,  consequently, 
the  judgment  of  the  court  below,  on  the  plea  of  mil  tiel 
record,  was  erroneous,  and  must  be  reversed. 

It  is,  therefore,  considered,  that  the  judgment  of  the 
said  circuit  court,  in  favor  of  the  plaintiff  therein,  shall 
be,  and  the  same  is  hereby  reversed  and  set  aside  ;  and  it 
is  further  considered,  that  the  judgment  on  the  plea  of 
mil  tiel  record,  be  also  set  aside  ;  and  also  the  writ  of  in- 
quiry of  damages  ;  and  that  the  plaintiff  in  error  reco- 
ver of  the  defendant  his  costs  herein  expended  :  and  it 
is  further  ordered,  that  this  suit  be  remanded  to  the 
Hardin  circuit  court,  to  be  tried  upon  the  said  issue  of 
nul  tiel  record,  and  such  other  issues  as  the  party  shall, 
by  leave  of  that  court,  makeup  in  the  cause.  Which  is 
ordered  to  be  certified  to  the  said  court. 

Allen,  for  the  plaintiff;  Wicklijfe  and  Hardin,  for  the 
defendant. 


May  ha.  CLARK,  &c.  vs.  DAVIS. 

After  a  plea  ^HE  Chief  Justice,  delivered  the  following  opinion 
has  been  enter,  of  the  court : — The  defendants  in  the  court  below,  upon 
ed  in  court,  and  setting  aside  the  office  judgment,  pleaded  payment ;  and, 
1  e  aCT?  lu~  on  their  motion,  the  cause  was  remanded  to  the  rules. 

manded  to  the  .       ' 

rules,  it  is  er-  The  plaintiff,  at  a  subsequent  rule  day,  gave  a  rule  to 
roneous  to  give  plead  ;  afterwards  entered  judgment  per  nil  dicit,  for 
a  rule  to  plead,  f  j  d  ^  that  ;udgment  confirmed  in 

&  enter  ajudg*  .       r       '  .  J       fc> 

ment  for  want  court,  without  disposing  of  the  plea  or  payment. 

of  a  plea.    An       "We  are   of  opinion,   an  issue  should  have  been  made 

bMn^ade'J6  UP  °n  the  Plea  °f  Pavment'  and  tried  hY  a  jUIT  :    this  not 

on  the  plea.  having  been  done,  the  judgment  is  erroneous.  It  ap- 
On  reverfmg  pears  that  the  proceedings  in  the  cause,  subsequent  to  the 
K^hT^oceed  ^mS  °^  the  declaration,  have  been  very  irregular  ;  and 
ings,  which  although  some  of  those  irregularities  might  not  have 
would  not  have  been  sufficient  to  have  reversed  the  judgment,  to  prevent 
o     themfeives  further  embarrassment,  it  will  be  best  to  correct  them. 


SPRING  TERM,  1808.  411 

It  is,  therefore,  considered,  that  the  judgment  afore-    Clark,  &c. 
said  be  reversed,  with  costs  ;  that  the  proceedings  in  the        Davis 
cause  in  the  court  below,  subsequent  to  the  filing  of  the 
declaration,  be  set  aside  ;  and  that  the  suit  be  remanded  been  *  caufe  of 
to  the  court  from  whence  it  came  ;    that  that  court  be  T^"  a1'  et  *" 
directed  to  place  the  suit  on  the  rule  docket,   for  new 
proceedings  to  be  had  therein,  from  the  time  of  filing 
the  declaration.     Which  is  ordered  to  be  certified  to  said 
circuit  court. 

Allen,  for  the  plaintiffs ;  Clay,  for  the  defendant. 


COX  vs..  SMYTH, 


THIS  cause  was  argued  on  an  early  day  in  this  term,     An  award  de- 
by  Allen  and  Hughes,  for  the  plaintiff,  and  M'Kinley,  ^ft'ive  and  un- 

r"      .a.     j    f      J      «.  certain,  will  not 

for  the  defendant.  be  enf;rced  by 

Edwards,  Ch.  J.  now  (a)  delivered  the  following  opi-  a  court  of  chan- 
nion  of  the  court : — This  is  a  suit  instituted  by  Cox,  to  cei7- 
obtain  a  decree  against  Smyth,  for  land  claimed  by  both  ded"oan  an  entry" 
of  them.     His    bill  was  dismissed,   with  costs,  by  the  the  omiifion  to 
general  court  ;  after   which,  he  removed  the  suit  into  file  a  c°py  of 
this  court,  by  writ  of  error.     It  appears  that  the  contest  l^ti°s  wh^h1t 
was  first  submitted  to  arbitration,  and  an  award  render-  calls  for,  is  fa- 
ed,  which  is  as  follows  :     "The  subscribers  mutually  tal  t0  it ;   pro- 
chosen  to  award  and  finally  determine  a  certain  matter  ^^tted  ^"^j 
in  dispute  between  David  Cox.  and  Samuel  Smyth,  gen-  have  fuch  call* 
tlemen,  relating  to  a  certain  1000,  acres  entry   of  said  as  to  give  the 
Smyth,  and  a  certain  297  acres  entry  of  said  Cox,  on  tbrTdirler^nt 
Cox's  creek  ;  which  two  entries  interfere  :  having  mu-  p0fitions,one  of 
tually  considered  the  dates  and  specialty  of  the  above  which  would  be 
entries,  do  award,  that  the  said  Smyth's  entry  and  sur-  ^"^  c°  f^d 
vey,  so  far  as  they  affect  said  Cox's  entry,  do  have  the  by  another. 
preference  ;  and  that  the  said  Cox's  entry,  so  far  as  it 
interferes  with  said  Smyth's  entry,  be  of  no  further  va^    ("'     s 
lidity." 

This  award  was  signed  and  sealed  by  the  arbitrators, 
on  the  28th  day  of  September  1785  ;  and  the  parties  in-, 
dorsed  thereon,  that  they  agreed  to  the  award.  More- 
over, Cox,  in  his  bill,  and  Smyth,  in  his  answer,  seem 
to  be  willing  to  abide  by  the  award  ;  and  the  court 
would  most  certainly  enforce  it,  were  it  not  materially 
defective  in  itself,  as  well  as  the  exhibits  to  support  it. 
Smyth's  survey,  now  shewn, is  dated  July  28th  If 97.. 
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§9^  And  although  it  is  proven  that  he  had  made  a  survey  on, 
Smyth.  *ne  *anc*  prior  to  the  award,  and  that  Cox  was  present, 
it  is  not  proven  that  it  was  laid  before  the  arbitrators  ;  or 
that  the  lines  thereof,  were  the  same  with  the  lines  of 
this  survey,  on  which  he  obtained  a  grant.  The  arbi- 
trators determined  "  that  the  said  Smyth's  entry  and 
survey,  so  far  as  they  affect  the  said  Cox's  entry,  shall 
have  the  preference."  Which  leaves  it  doubtful,  whe- 
ther they  were  of  opinion,  that  Smyth's  entry  and  survey 
covered  the  saine  ground,  or  that  Smyth's  claim  should 
have  the  preference,  so  far  only,  as  his  entry  and  survey 
were  conformable  to  each  other.  The  latter  is  the  most 
probable;  because  they  immediately  add,  "that  the  said 
Cox's  entry,  so  far  as  it  interferes  with  the  said  Smyth's 
entry,  be  of  no  further  validity."  And  certainly  the  lat- 
ter meaning  is  the  most  rational  and  equitable. 

Bi;t  on  the  first  construction,  the  award  is  a  mere  nul- 
lity ;  because  the  survey  alluded  to,  is  not  exhibited  : 
and  the  second  construction  is  equally  uncertain ;  be- 
cause it  does  not  give  any  precise  form  and  situation  to 
Smyth's  entry.  To  say  the  most,  it  only  unequivocally 
gave  sanction  to  Smyth's  entry ;  which  may  be  of  but  lit- 
tle consequence,  as  he  has  the  elder  grant. 

The  court  is,  therefore,  driven  into  the  investigation  of 
Cox's  entry,  he  being  complainant  in  the  court  below. 
It  is  as  follows  ;  "January  16th  1783,  David  Cox  enters 
297  acres,  on  part  of  a  treasury  warrant,  No.  10,047,  on 
the  waters  of  Cox's  creek  ;  adjoining  his  pre-emption 
on  the  south-west,  and  Andrew  Vaughan  on  the  west, 
and  Zebulon  Collins  on  the  north-east  ;  to  extend  north- 
wardly for  quantity."  It  appears  that  David  Cox's  pre- 
emption was  surveyed  in  1781,  and  that  Zebulon  Col- 
lins's  claim  was  surveyed  in  1782  ;  that  is  to  say,  prior 
to  the  date  of  Cox's  entry  now  in  question. 

It  may  be  urged,  with  plausibility,  that  these  surveys 
were  intended,  and  that  Cox  has  sufficiently  established 
the  situation  of  the  north-eastern  and  south-western 
boundaries  of  his  entry  ;  more  especially,  as  Smyth  has 
not  put  their  notoriety  in  issue,  either  directly,  or  by  im- 
plication. But  leaving  this  point  undecided,  it  will  only 
be  necessary  to  observe,  that  Cox's  entry  also  calls  for 
"  Andrew  Vaughan,  on  the  west,  and  to  extend  north- 
wardly for  quantity."  This  entry  was  made  prior  to 
Yaughan'e  survey;  therefore,  it  could  not  have  been  in- 
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tended,  that  the  entry  should  adjoin  the  survey  ;  and  Co* 
Vaughan's  entry,  which  is  an  essential  part  of  Cox's  en-  sJy*s, 
try,  is  not  exhibited,  to  shew  that  Vaughan's  survey  has 
been  made  agreeably  to  his  entry  :  so  that  Cox's  eastern 
boundary,  or  rather  his  southern  boundary,  cannot  be 
ascertained.  Indeed,  it  seems,  that  "  to  adjoin  Andrew 
Vaughan  on  the  west,"  must  be  considered  as  the  first 
and  principal  call  in  Cox's  entry,  which  formed  his  base  ; 
and  until  that  is  fixed,  it  cannot  be  ascertained  how  far 
his  claim  ought  to  be  extended  northwardly  ;  and  dif- 
ferent positions  of  Vaughan's  entry  might  be  supposed, 
jvhich  would  leave  out  the  whole  of  the  land  covered  by 
Cox's  entry,  in  one  way,  which  would  be  covered  in  ano- 
ther. This  being  the  case,  Cox's  entry  must  be  con- 
sidered as  uncertain  and  void.- Decree  affirmed. 


ROGERS  vs.  COLEMAN  and  wife.  Mayi9tb. 

THIS  cause  was  argued  by  Talbot,  for  the  appellant;      ifthe  judg. 

and  by  Clay,  for  the  appellee.  ment  of  a  lifter 

Tudge  Trimble  *  delivered  the  following  opinion  of  ftate  be  fountlcd 

"5  •  upon    tnc    3d» 

the  court  :- — Coleman  and  wife,  exhibited  a  bill  in  the  pearance  of  the 
high  court  of  chancery,  in  Virginia,  against  John  Ro-  defendant,  or 
eers,     to   litigate  and  ascertain    their  claim  to  certain  the  a<?ual  kl" 

"  -  fc  vice  or   proccis 

slavas  and  land,  and  the  proceeds  thereof;  and  against  on  his  perfon, 
Thomas  Pollard,  who  had  purchased  the  land  of  Ro-  the  judgment  is 
eers,  and  was  indebted  for  a  part  of  the  purchase.     Ro-  concl^fiye>  «- 

° ■       '  ,  c   ,  ,  .,  t  .  r    l       i  •!,  •      cept  lo  tar  only 

gers,  at  the  time  or  the  exhibition  ot  the  bill,  wasaresi-  as  jt  coui<j  DC 
dent  of  Kentucky,  as  was  stated  in  the  bill ;  and  an  order  impeached  in 
for  his  appearance,  was  directed  by  the  chancellor  to  be  tb;e  f0UTts,  of 

-   .  ,.    ,      rr  ■-,-  i  r   tr-      •    •      •  ,     the  ftate  where 

published  according  to  the  statute  ot    Virginia  in  such  jt  was  glvenj 

Cases  provided.  But  where  the 

'  The  effects  of  the  defendant,  John  Rogers,  in  the  ^f"da^r  ^ 
hands  of  the  other  defendant,  Pollard,  were  stayed  and  had  conftrudtive 
injoined  ;  and  the  record  and  proceedings  in  a  former  notice  only,  (as 
suit  in  chancery,  wherein  said  Pollard  was  complainant,  by   attacninent 

i         •  i   t»  ir!  r         i  or  publication) 

and  said  Rogers  was  defendant,  were    relered  to  as  a  the  judgment  is 

part  of  Coleman's  bill.  not  conciufive, 

The  defendant,  Rogers,  not  having  entered  his  ap-  but  my  be  in; 

,  •         ?•  ,o    i  ,       -r        i       i-ii  quired  into  and 

pearance  to  the  suit  or  Coleman  and  wife,  the  bill  was  impeached. 
taken  as  confessed,  as  to  him  ;  and  an  inquiry  was  cer-      Whether  an 
rifled  to  a  court  of  common  law,  to  be  decided  by  a  jii-  aftlon  at  com" 

*  Abfent,  Ebwards,  Ch.  J. 
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Rocew       j-y,  whether  Larkin  Rogers  had  attained  full  age,  at,  or 
CclsJIn  and  before  his  death  ;  that   being  the   question  upon  which 
wife.  the  claim  of  Mrs.  Coleman  depended.     The  jury  em- 

panneled,  found    the  time  of  his  birth  only  ;  and  refu- 
be^fuftflned*11  sec*  to  find  the  time  of  his  death,  for  want  of  evidence. 
within  7  years,      This  verdict  being  certified  to  the  court  of  chancer}', 
on  a  decree  of  a  was  set  aside  by  the  chancellor,  and  another  inquiry  sent 
c°ry,  whkhanis  down  J  upon  which  the  jury  found,  in  May  1802,  that 
liable  to  be  fet  Larkin   Rogers  was  a  minor  at  his  death.     Upon  this 
afideonthe  ap-  verdict,  certified,  the  chancellor,  in  September  1802,  pro- 
fwer'of  the :  del  nounced  a  decree  in  favor  of  the  complainants  ;  the  ap- 
pendant within  pearance  of  the  defendant,  Rogers,  having  never  been 
that  time,  quere.  entered  to  this   suit ;  which    decree,   according  to  the 
statute  of  Virginia,   might  be  opened  by  the  defendant, 
at  any  time  within  seven  years  next  after  the  decree  ren-, 
dered,  (unless,  within  that  time,  in  the  case  of  an.  absent 
debtor,  upon  his  return  to  the  country,  the  complainant 
should  serve  him  with  a  copy  of  the  decree  ;  in  which, 
case,  twelve  months  from  the  service,  are  allowed  for 
appearing,  and  petitioning  to  have  the  cause  re-heard).. 
Upon  this  decree,  thus   rendered,   Coleman  and  wife, 
within  the  seven  years,  commenced  an  action  in  the  Fay- 
ette circuit  court,  of  this  state  ;  in  which  cause,  the  de-. 
fendant,   Rogers,  offered  evidence  of  the  time  at  which 
Larkin  Rogers  died,  for  the  purpose  of  impeaching  the 
said  decree,  or  discharging  himself  from   the  action  ; 
which  evidence  that  court  refused  to  receive,  taking  the 
decree,  and  record  of  the  proceedings,  and  evidence  on 
which  it  was  founded,  as  conclusive  evidence  on  behalf  of 
the  plaintiff  in  the  action ;  and  from  the  judgment   at 
common  law,  thus  rendered  upon  the  said  decree,  Ro- 
gers has  appealed  to  this  court. 

If  it  had  been  a  decree  or  judgment  of  the  court  of  a 
foreign  country,  it  is  conceded,  that  evidence  to  im- 
peach or  avoid  the  demand,  founded  thereon,  would 
have  been  admissible  ;  but,  as  it  is  a  decree  of  a  court  of 
a  sister  state,  certified  according  to  the  constitution  of 
the  United  States,  and  the  act  of  congress  made  in. 
pursuance  thereof,  it  must  be  inquired,  whether  the; 
effect  given  to  it  by  the  court,  was  the  proper  one. 

The  constitution  of  the  United  States,  article  4th, 
section  1st,  declares  "  Full  faith  and  credit  shall  be  given 
in  each  state,  to  the  public  acts,  records,  and  judicial 
proceedings    of  every  other   state.     And  the   congress 
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may,  by  general  laws,  prescribe  the  manner  in  which      Rogers 
such  acts,  records,  and  proceedings,  shall  be  proved,  and  Coliman  ani 
the  effect  thereof."     The  act  of  the  congress  of  the  Uni-    wife. 
ted  States,  passed  in  May  1790  (1  Vol.  L.  U.  S.  p.  115), 
prescribes  the    manner  of  the  authentication,  and  then 
declares,  "The  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  full  faith  and  cre- 
dit given  to  them  in  every  court  within  the  United  States, 
as  they  have  by  law  or  usage,  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken." 

How  far  the  judgments  of  the  courts  of  sister  states,  shall, 
when  admitted  as  evidence,  be  conclusive,  or  be  examin- 
able^ highly  interesting ;  and  it  is  desirable,  that  it  should 
be  setded  once  for  all.  As  it  is  desirable,that  this  intend- 
ed bond  and  cement  of  union,  should  be  regarded  in  the 
same  relative  strength  in  every  state,  we  have  looked 
into  the  decisions  of  the  courts  of  other  states  ;  from 
whence  it  appears,  unhappily,  that  the  decisions  in  all 
the  states,  are  not  in  unison.  We  cannot,  however,  give 
into  such  a  construction  of  the  constitution  of  the  United 
States,  when  vising  the  expressions,  "  full  faith  and  cre- 
dit," as  would  assign  to  the  judgment  of  a  sister  state, 
no  greater  credibility,  nor  claim  from  us  any  greater 
faith,  that  the  language,  precepts,  and  commands  there- 
of, were  orchodox,  according  to  the  immutable  principles 
of  justice,  than  if  it  were  the  sentence  of  a  foreign  hete- 
rogeneous government.  Such  a  construction  would  make 
that  part  of  the  constitution,  a  mere  senseless,  dumb  ar- 
ticle. With  a  guarantee  of  a  republican  form  of  go- 
vernment, as  given  by  that  constitution  ;  with  one  com- 
mon declaration,  as  to  the  rights  of  man  in  society ; 
with  homogeneous  sentiments  of  general  jurisprudence  ; 
and  that  similarity  of  trial,  and  of  the  evidence  admissi- 
ble on  that  trial,  which  prevails  in  the  states  ;  all  of  whom 
have  drawn  their  notions  of  justice  from  the  same  com- 
mon source  ;  there  can  exist  no  just  cause  of  jealousy 
against  their  different  tribunals. 

To  give  such  faith  and  credit  to  the  records  abroad,  as 
they  would  have  at  home,  is  certainly  giving  them  "  full 
faith  and  credit."  The  constitution  of  the  United  States 
can  require  no  more  ;  and  the  law  of  congress  on  the 
subject,  (whether  we  regard  the  effect  of  the  authenti- 
cation, by  which  the  credit  and  faith  is  to  be  demanded, 
or  the  effect  of  the  contents  of  the  record)  can  meat*  no 
more  nor  less. 
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Rogers  Placing  the  judgments  of  sister  states  on  this  general 

Coleman  and  equality  of  faith  and  credit,  throughout  the  union,   by    j 
wifb.  saying  the)-  ought  to  be  examined,  opened,  or  impeach- 

ed, only  in  that  degree  or  extent,  in  which  they  would  be 
impeached  in  the  state  in  which  they  were  rendered,  no    i 
difficulty  can  remain,  as  to  those  judgments,  where   the 
parties  had  a  fair  trial  of  the  merits,  by  actual  appearance    | 
and  litigation  ;  or  might  have  had,  by  reason  of  the  ser-    ■ 
vice  of  the  process  upon  \h?.  person  of  the  defendant,  he 
being  then  within  the  actual  jurisdiction  of  the  court. 

When  a  fair  trial  has  thus  been  had,  or  the  means  of 
a  full  investigation  have  thus  been  afforded,  it  would  not    ! 
only  encourage  multiplicity  of  litigation,  and  excite  a    j 
disposition  to  abscond  after  suit  commenced,  before  the    | 
sentence  of  the  lav/  could  be  executed,  but  would  be  iri 
violation  of  the  plain  intention  of  the  constitution  of  the 
confederated  governments,  to  suffer  the  judgments  again 
to  be  opened,  for  the  purpose  of  permitting  the  parties 
to  plead,  or   shew  in  evidence,  that  which  might,   and 
ought  to  have  been  opposed  to  the   rendering  of  judg- 
ment in  the  first  instance.     Such  judgments  ought  to  be 
conclusive,   and   enforced  without    inquiring   into   the    | 
grounds  of  them,  or  into  the  demeanor  of  the   court  or    | 
jury,  who  decided  them  ;  except  so  far  as  they  were  in- 
quirable  into  by  the  same  tribunal,  or  those  of  co-ordi- 
nate powers,  in  the  state  from  whence  such  judgments 
are,  or  may  be  certified. 

But  how  far  judgments  and  proceedings,  founded  on 
certain  statutary  provisions,  are  conclusive,  and  how  far 
they  may  be  inquired  into  in  the  courts  of  the  same' 
state,  will  often  be  subjects  of  difficulty. 

These  difficulties  must  increase,  where  the  defendant 
has  been  subjected  to  a  judgment,  without  any  service  of 
process  on  him  personally  ;  or  without  his  having  en- 
tered an  appearance,  where  the  process  was  not  served 
upon  his  person  ;  as  in  the  cases  of  foreign  attachment  i 
or  of  constructive  service  of  process  ;  as  by  publication 
against  the  defendant,  (a-s  in  the  present  case)  united 
with  an  attachment  or  sequestration  of  the  effects  of  the 
defendant,  or  without  it.  Where  the  trial  is  evidently 
exparte  ;  where  the  fundamental  principles  and  notions 
of  a  trial,  have  been  only  colourably  observed  ;  and  the 
defendant  has  been  condemned  unheard,  and  without 
any  other  than  a  constructive  notice,  to  appear  and  gahv 


SPRING  TERM,  1808.  417 

»ay  the  demand;  it  would  be  too  rigid  and  unjust,  to       Rogers 
say  that  such  cases  were  contemplated  by  the  constitu-  CoLEI^'N  an(j 
tion,  and  by  the  act  of  congress.     A  sentence  thus  ob-    Wifk. 
tained,  where   (to  use  the   language  of  a  great  judge) 
the  defendant  has   had  no  better  representative  than  a 
blanket,  or  a  log  ;  and  in  defiance  of  that  maxim,  "  hear 
both  parties,"  deserves    not   the  appellation  of  a  judg- 
ment ;  it  seems  to  be  rather  a  silent  and  necessary  act  of 
the  court. 

These  cases  seem  to  have  been  generally  agreed,  by 
those  who  have  expressed  judicial  opinions  on  the  sub- 
ject, to  form  exceptions  to  the  general  rule  ;  although 
their  reasons  have  not  been  entirely  satisfactory.  They 
helve  considered  the  question  as  rather  confined  to  the 
particular  case,  and  state  regulation  in  each  individual 
case,  than  upon  principles  which  would  apply  equally  to 
all  cases  of  that  description. 

In  (Dallas's  Reports,  p.  264,  1  Vol.)  Phelps  &  al.  vs. 
Holker  &?  al.  it  was  adjudged  by  the  supreme  court  of 
Pennsylvania,  that  a  judgment  in  a  foreign  attachment^ 
in  the  state  of  Massachusetts,  was  not  conclusive  evi- 
dence between  the  same  parties  in  Pennsylvania ;  being 
considered  as  a  proceeding  in  rem,  and  not  to  be  extend- 
ed farther  than  the  property  attached  ;  it  is,  therefore^ 
Said  by  chiejf  justice  M'Kean,  the  articles  of  confedera- 
tion ought  riot  to  be  permitted  to  work  such  evident  in- 
justice, and  mischief,  as  those  contained  in  the  doctrine 
contended  for  on  the  other  side. 

In  the  case  of  Kibbe  vs.  Kibbe,  decided  in  the  state  of 
Connecticut,  the  court  would  not  sustain  an  action  at  all, 
on  a  judgment  obtained  in  Massachusetts,  where  the  de- 
fendant had  not  been  served  with  process  ;  saying,  how- 
ever, that  full  credence  ought  to  be  given  to  the  judg- 
ments of  courts  within  the  United  States  ;  where  both 
parties  were  within  the  jurisdiction  of  the  courts,  at  the 
commencement  of  the  suit;  were  duly  served  withpro^ 
cess  ;  and  had,  or  might  have  had,  a  fair  trial. 

Jurisdiction  of  the  courts,  is  spoken  of,  and  a  proper 
attention  to  that  subject,  will  furnish  an  easy  solution  of 
those  cases  where  the  party  was  not  served,  personally, 
with  process.  All  rights  are  growing  out  of,  or  attach- 
ed to  the  person,  or  things,  which  are  the  subjects  of  pro- 
perty :  and  the  jurisdiction  of  every  court,  must  attach, 
either  because  the  person  is  within  the  sphere  of  its:-  au~ 
S  JD 
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Rogers       thority  ;  or  because  the  property  or  effects  of  the  per- 
Coleman  and  son>  or  tnat  wn*ch  's  the  subject  matter  of  the  contro- 
wi7E.  versy,   is  within  that  sphere.     If  the  defendant  is  serv- 

ed, within  the  proper  limits  of  the  state,  with  the  process 
of  the  court  of  that  state,  then  the  jurisdiction  attaches 
to  the  greater  and  most  comprehensive  subject ;  the 
the  lesser  is  included  :  the  right  which  issues  out  of  pro- 
perty, or  the  person,  is,  and  ought  to  be,  conclusively  de- 
termined and  obligatory  upon  the  parties,  wheresoever 
they  might  go  within  the  United  States.  The  action 
being  against  the  person,  the  judgment  of  his  being  con- 
cluded, ought  to  be  as  transitory  as  his  person  ;  nor  ought 
he  to  be  permitted,  by  removal  of  his  person,  to  evade 
the  force  of  the  sentence. 

But  where  the  jurisdiction  attaches  only  in  rem,  the 
judgment  cannot  rightfully  be  said  to  extend  beyond  the 
subject,  and  bind  the  person  of  the  defendant,  not  only 
as  to  his  right  in  that  particular  thing;  but  as  to  his  per- 
sonal rights  generally.  The  utmost  extent  to  which 
such  a  judgment  could  be  claimed,  as  conclusive,  and  to 
be  enforced,  would  be  within  the  territorial  limits  of 
that  state,  or  sovereignty,  which  rendered  the  judgment. 
Let  us  examine  the  consequences  to  which  a  contrary 
doctrine  would  lead.  If  the  submission  of  the  plaintiff 
to  the  jurisdiction  of  the  court,  and  obtaining  a  judg- 
ment by  process  in  rem,  shall  extend  that  judgment  be- 
yond that  subject,  and  conclude  the  rights  of  the  defen- 
dant, generally,  wheresoever  he  may  be,  without  the 
limits  of  that  state,  and  within  the  United  States  ;  what 
safe-guard  has  a  defendant  in  any  one  of  the  states,  a- 
gainst  a  plaintiff,  who  would  gratuitously  bestow,  in  his 
absence,  an  eagle,  or  a  blanket,  or  a  spoon,  for  the  pur- 
pose of  obtaining  a  judgment,  by  specious  and  colourable 
testimony,  to  conclude  him,  by  a  judgment  to  a  large  a- 
tnount,  to  be  sent  to  the  state  whereof  he  is  a  resident, 
duly  authenticated,  as  soon  as  the  time  has  expired, 
within  which,  by  the  lex  loci,  the  judgment  or  decree 
might  be  opened  ? 

But  if  the  person  or  submission  of  the  plaintiff,  on  the 
one  part,  and  an  inconsiderable  subject,  to  which  the 
right  of  the  defendant  is  said  to  attach,  either  rightfully 
or  colourably  only,  is  such  a  representation  of  the  par- 
ties before  the  court,  as  to  give  the  sentence  general  ef- 
ficacy, upon  all  the  personal  rights  of  the  defendant,  as 
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well   as  over  his  general  property,  to  be  enforced  with       Rocx*s 

blind  obedience,  by  every  court  in  the  union  ;  there  is  r-    .  *""        > 
i    i-     •        •  i_         i         i  t  .i   Coleman  and 

no  sound  distinction,  to  be  taken  between  such  a  partial    Wirs, 

constructive  service  of  process  on  the  defendant,  and  a 
service  upon  him-  by  a  publication  in  the  newspapers^ 
and  church,  or  court-house  doors,  only  :  indeed,  the  lat- 
ter constructive  service,  would  be  the  more  plausible  of 
the  two,  as  being  more  public,  and  more  likely  to  attract 
his  attention. 

If  the  regulation,  as  to  opening  the  decree  in  seven 
years,  will  do,  to.  give  it  the  cloak  of  justice,  why  will 
not  seven  months  do  ? 

Thus,  one  state  may,  by  her  municipal  regulations, 
exercise  ajurisdiction,  indirectly,  extra  territorium,  and 
enforce  the  claims  of  her  own  citizens,  upon  the  persons 
of  the  citizens  of  the  rest  of  the  states,  barely  by  a  for- 
mal application  to  one  of  the  courts  of  justice  of  a  sister 
state  ;  which  court  must  tamely  yield  to  the  conclusive 
evidence  in  the  certified  volume  of  exparte  testimony, 
and  a  sentence  thereupon. 

Whence  is.  this,  consolidating  principle  derived  ?  Is 
it  from  that  part  of  the  constitution  of  the  federal  go- 
vernment, which  declares,  that  "the  citizens  of  each 
state,  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states"?  Or  from  that 
part  which  guarantees  to  each  state,  its  sovereignty, 
and  a  republican  form  of  government  ?  («)  (a)  Art.iv, 

If  we  look  at  the  policy  of  congress  on  this  subject,  $  %  and  *■ 
with  respect  to  their  own  courts,  we  shall  find,  that  no 
suit  against  a  citizen  of  the  United  States,  shall  be  sus- 
tained in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  may  be  found  at  the  time  of 
the  service  of  the  process  ;  and  that,  no  person,  shall  be 
arrested,  or  held  to  bail,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant  (i).  Neither  the  reason  (MiVolL, 
nor  the  spirit  of  the  constitution,  or  of  the  act  of  congress,  U.  S.  55. 
require  that  such  faith  and  credit  should  be  given  to 
these  sentences  of  courts,  as  to  be  absolutely  conclusive 
upon  the  defendant,  who,  although  named,  was,  in  lact, 
never  a  party,  but  by  forced  construction.  Such  a  con- 
struction appears  most  favorable  to  the  harmony  of  the 
states,  and  to  the  promotion  of  public  justice,  which  were 
ends  intended  by  the  provisions  of  the  constitution.  The 
same  impartial  regard  to  justice,  which  secures  a  plaint- 
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Rogirs       tifF against  oppression,  fraud,  and  accident,  by  receiving 
c       w"       ,  the  recoi'd  as  full  evidence  against  a  defendent,  who  vo- 
wi?s.  luntarily  absconded  after  he  was   served  with  process,, 

ought,  on  the  other  hand,  to  secure  a  defendant  from  a 
plaintiff,  who  knowingly  institutes  his  suit  against  his. 
adversary,  when  absent,  and  procures  his  condemnation 
without  a  hearing. 

With  respect  to  the  case  now  before  the  court,  it  may 
be  observed,  that  greater  faith  and  credit  was  given  to  the 
record  in  the  court  below,  than  belonged  to  it  in  the  state 
of  Virginia.  There  it  was  inquirable  into,  within  seven 
years  from  the  time  of  pronouncing  the  decree  ;  and,  if 
inquirable  into  there,  it  certainly  was  inquirable  into  here : 
indeed,  it  would  seem  most  proper  to  expect,  that  the 
courts  of  common  law  would  not  sustain  an  action  at 
all,  within  the  seven  years,  upon  a  decree  which  was  by 
law  but  inchoate  and  inconclusive,  as  to  the  rights  of 
the  defendant,  and  only  interlocutory  in  its  nature.  If 
they  would,  the  multiplication  of  suits  would  be  the  con- 
sequence. 

Suppose  judgment  obtained,  in  an  action  of  debt,  up- 
on this  conditional  foundation  ;  the  defendant,  within 
the  time  limited,  petitions  and  opens  the  decree  ;  he 
must  then  file  his  cross  bill,  or  institute  a  proceeding  in, 
nature  of  a  cross  bill,  to  be  relieved  from  the  common. 
law  judgment  ;  and  if,  in  the  mean  time,  a  judgment  had 
been  obtained  here,  he  must  have  filed  his  bill  in  chan- 
cery, for  relief  against  that.  The  objection  used  against 
an  examination  here,  is,  that  it  cannot  be  had  in  the 
same  manner  as  in  Virginia.  This  depends  upon  the 
will  of  the  plaintiff,  in  electing  a  court  of  common  law, 
or  of  chancery,  in  which  to  prosecute  his  suit.  If,  be- 
cause he  chooses  the  common  law  side  of  the  court,  his 
evidence  is  to  be  conclusive,  then  plaintiffs  will  never 
elect  to  sue  in  chancery.  Thus  justice  must  be  adven- 
tured on  the  cast  of  the  plaintiff's  interested  will,  or  be 
sacrificed  as  a  burnt  offering  to  its  own  forms ;  the 
substance  will  be  made  to  yield  to,  and  follow  the  sha- 
dow. 

But  if,  by  that  argument,  it  were  intended,  that  even 
upon  a  bill  in  equity,  to  enforce  such  decree,  its  merits 
could  not  be  inquired  into  by  the*  chancellor  here  ;  but 
that  the  defendant  should  be  sent  to  the  very  court  in 
which  the  original   proceeding  was  commenctd  against 
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j»lm  ;  then' it  amounts  to  the  position,  that  one  of  the       Rogers 
state  sovereignties  has  no  power  to  protect  her  citizens  colem'*       d 
from  the  unjust  demands  set  up  ex  parte,  against  them  wipe. 
in  the  courts  of  any  one  of  the  states  ;  and,  that  the  citi- 
zens of  all  the  states  may  be  drawn  within  the  vortex 
of  one  state  jurisdiction,  to  litigate  and  defend  their 
rights. 

This  court  is  not  called  upon,  by  the  assignment  of  er- 
ror, to  determine  whether  the  record  of  the  proceedings 
and  decree,  in  Virginia,  would  have  supported  an  ac- 
tion of  debt,  or  on  the  case  ;  but  only,  whether  the  de- 
fendant below,  ought  to  have  been  permitted  to  go  into, 
«nd  impeach  the  merits  of  the  decree  ;  or  if  the  said  de- 
cree was  final  and  conclusive  evidence. 

Considering  the  decree  as  made  without  personal  ser- 
vice of  the  process,  and  without  the  appearance  of  the 
defendant  to  the  suit ;  as  a  proceeding  in  rem  ;  or  as  a 
proceeding  under  the  statute  of  Virginia  ;  the  record  was 
not  conclusive  between  the  parties  ;  the  defendant  in  the 
court  below,  ought  to  have  been  permitted  to  impeach 
it. — TT-Judgment  reversed. 


MORRISON  vs.  CLAY.* 


MORRISON,  the  appellant,  exhibited  his  bill  against  Ifon  account 
Edward  West,  Henry  Clay,  and  others  ;  praying,  among  °{  a  C0ntr2& 
other  things,  for  an  injunction,  and  for  relief  against  a  b,  a  gives  Ws 
judgment  at  law,  obtained  against  him  by  the  defendant,  bond  to  c,  who 

"Clay.  Sa2IZ£ 

It  appears  that  the  complainant  and  George  Man-  relieved  "from 
*el,  entered  into  a  contract  with  Edward  West,  who  this  bond,  be. 
claimed  to  be  the  inventor  of  a  machine  for  cutting,  and  caule  ?'  a/rKaui 
for  cutting  and  heading  nails,  forthe  purchase  of  the  i„  his  contrail 
said  invention  ;  reserving  to  West,  the  right  of  using  with  A  ;  pro. 
the  machine  in  Kentucky  ;  for  which  machine  they  Vlde.d  C„wrere 
agreed  to  give  him  the  sum  of  nine  thousand  three  hun-  w;th  b,  nor  o- 
dred  and  seventy-five  dollars.  West,  on  his  part,  therwife  con- 
agreed  to  proceed,  without  delav,  to  the  city  of  Wash-  "med  '•»  the 
.  °  j     i_     •  r      i  •    -  •  -  j         •       fraud — Com. 

jngton,  and  obtain  patents  tor  his  invention,  and  assign  Rep.  a. 

the  same  to  Morrison  and  Mansel. 

Morrison,  Mansel,  and  West,  afterwards,  on  the 

day  of  September  1802,  entered  into  a  new  contract,  and 

*  Abftnt,  Judge  Bibs, 
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Morrison  annulled  the  first  one.  By  this  second  contract,  it  was 
Clay  agreed,  that  West,  Morrison,  and  Mansel,  should  be- 
come partners  in  the  machine  ;  and  the  said  Mansel 
and  Morrison  were  to  pay  two-thirds  of  the  original 
price  ;  and  that  in  making  those  payments,  they  should 
have  credit  for  the  amount  of  certain  debts  of  West's, 
settled,  or  to  be  settled,  by  them,  with  his  creditors. 
Peacock,  Wrenshall,  and  Co.  for  whom  Clay  was  attor- 
ney and  agent,  had,  previous  to  that  time,  obtained  a 
judgment  for  a  considerable  sum,  against  the  said  West 
and  Jesse  Guthrie.  In  the  treaty  concerning  the  second, 
contract,  West  insisted  that  Morrison  should  settle  this 
debt  in  particular,  to  which  Morrison  agreed  ;  and  for 
that  purpose  he  went  in  quest  of  Clay,  and  when  he  met 
with  him,  made  a  proposition  to  Clay  to  settle,  or  pay 
him  the  amount  of  West's  debt  to  his  principals^  in  land; 
This  proposition  was  rejected  by  Clay  :  Morrison  then 
proposed  paying  it  in  land,  and  money,  in  certain  pro- 
portions, upon  a  credit ;  to  which  proposition  Clay  as- 
sented ;  and  they  went  together  to  John  Bradford's-, 
where  Morrison  gave  Clay  his  bond  for  271/.  14*.  6cL 
in  money,  and  also  his  bond  for  271/.  14s-  6d.  payable 
in  certain  lands  ;  and  Clay  thereupon  executed  to  West 
and  Guthrie,  a  release  of  the  judgment  obtained  by  Pea- 
cock, Wrenshall,  and  Co.  against  them.  And  the  se- 
cond article  of  agreement  recites,  (among  other  consi- 
derations) that  in  consideration  of  Morrison's  "  having 
settled  with  Henry  Clay,  attorney  for  Peacock,  Wren- 
shall,  and  Co.  a  debt  due  by  said  West,"  &c.  the  contract 
between  them  had  been  entered  into  ;  from  which  it 
appears  that  Morrison  received  a  credit  for  the  amount 
of  the  debt  so  settled  ;  and  that  West  was  discharged 
therefrom. 

Clay  threatening  to  sue  Morrison  on  those  bonds,  he 
confessed  judgment,  and  filed  his  bill  for  relief  against 
the  same.  The  grounds  of  equity  alleged  in  the  bill, 
were,  that  the  consideration  had  failed,  in  as  much  as  a 
Mr.  Perkins  had  previously  invented,  and  obtained  a 
patent  for  a  nail  cutting  machine,  constructed  on  the 
same  principle  of  West's  ;  and  that  in  fact ,  West's  was 
not  a  new  discovery  ;  and  that  neither  he,  nor  his  as-, 
signees,  could  have  the  benefit  of  the  machine  ;  and  that 
West  had  practised  a  fraud  on  Morrison  and  Mansel, 
in  having  denied  that  Perkins's  machine  was  constructed 
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upon  the  same  principle  with  his  own,  when  he  knew  it 
to  be  so  constructed. 

.  Cla)^,  in  his  answer,  admits  having  knowledge  that 
Morrison  had  undertaken  to  pay  West's  debt  to  Pea- 
cock, Wrenshall,  and  Co.  for  whom  Clay  was  agent ;  and 
that  in  fulfilment  of  that  agreement,  he  had  executed 
him  the  bonds  in  question  ;  in  consideration  whereof, 
he  released  the  original  debt  and  judgment ;  but  he  de- 
nied that  he  had  any  knowledge  of  the  fraud  alleged  to 
be  committed  by  West,  in  having  denied  the  interfe- 
rence of  Perkins's  machine.  He  denied  also,  that  he 
was  present  at  the  making  of  the  second  contract  between 
Morrison,  Mansel,  and  West,  or  that  he  was  privy 
thereto,  otherwise  than  his  having  understood,  that  in 
consequence  of  that  contract,  Morrison  was  to  satisfy 
West's  debts,  or  procure  his  discharge  therefrom. 

Morrison's  injunction  was  dissolved,  on  motion  ;  from 
which  he  appealed  to  this  court. 

Bledsoe  and  Talbot,  for  the  appellant — Contended 
that  West  had  committed  a  fraud  on  Morrison  ;  and  that 
the  second  contract  was  also  entered  into  by  Morrison, 
under  false  impressions  made  by  West.  In  this  branch 
of  the  argument,  they  cited  2  Powell  on  contracts,  195-6 
— 3  P.  Will.  251.  On  the  remaining  branch  of  the 
cause,  they  proceeded  as  follows  : 

If  Morrison  is  entitled  to  be  relieved  from  this  con- 
tract, against  West,  he  is  entitled  to  the  same  relief 
against  Clay.  Clay  is  to  be  considered  in  no  other  light 
than  as  the  assignee  of  West;  and  an  assignee  takes  abond 
subject  to  all  the  equity  attached  to  it  in  the  hands  of  the 
assignor.  The  principles  of  the  mercantile  law,  which 
protect  mercantile  paper  from  latent  equities,  cannot  ap- 
ply to  this  case.  The  case  of  Drake  vs.  Johnson  (a),  00  dntuxV, 
shows  that  those  principles  do  not  extend  to  bonds  in  this 
country.  The  consideration  to  Morrison,  for  entering 
into  this  contract,  and  giving  these  bonds,  was  his  con- 
tract with  West,  and  the  probable  emolument  arising 
from  the  patent  right.  These  have  totally  failed  :  and 
no  benefit  ever  can  arise  to  Morrison  from  that  contract. 
It  cannot,  therefore,  be  equitable,  that  Morrison,  who 
has  been  defrauded  by  West,  should  be  compelled  to  pay 
the  debts  of  West.  Clay  knew  of  the  consideration  for 
entering  into  this  contract.  It  was,  therefore,  as  much 
his  duty  to  see  that  West  was  acting  fairly,  as  it  was  the 
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duty  of  Morrison.  If  he  did  not  discover  the  fraud* 
and  one  was  in  fact  committed,  he  must  bear  the  loss  of 
that  part  of  the  contract  which  would  have  enured  to 
his  benefit. 

That  Morrison  gave  the  bonds  in  question  directly  to 
Clay,  cannot  alter  the  case.  It  was  given  by  Morrison, 
under  an  impression,  that  he  had,  in  the  purchase  of  the 
patent  for  making  nails,  received  a  valuable  considera- 
tion therefor;  but  in  this  he  was  mistaken,  and  is  there- 
fore entitled  to  relief. 

The  giving  a  new  bond  to  an  innocent  person,  on  ac- 
count of  a  contract  in  which  the  obligor  was  defrauded, 
but,  at  the  time  of  giving  the  bond,  was  ignorant  of  that 
fraud,  does  not  render  the  bond  obligatory ;  but  the 
obligor  is,  notwithstanding,  entitled  to  relief.  Such  was 
the  decision  of  this  court,  in  the  case  of  Pile  vs.  Shannon, 
&?c.  (a). 

A  case  which  the  court  will  recollect  is  reported  in 
one  of  the  English  reporters,  in  which  the  indorser  of  a 
bill  of  exchange,  which  had  been  protested,  gave  his  note 
to  the  holder,  for  the  amount,  under  the  impression  that 
he  was  liable.  It  was  afterwards  discovered  that  the 
holder  of  the  bill  of  exchange,  had  delayed  proceeding* 
on  it,  &c.  so  as  to  discharge  the  indorser.  Upon  this 
being  made  appear,  the  indorser  was  relieved  from  his 
note.  This  was  a  case  of  mercantile  paper,  and  shows 
that  a  change  of  paper  security,  when  there  is  no  actual 
consideration  passing,  does  not  better  the  situation  of  the 
one,  nor  impair  that  of  the  other.  So  in  the  case  of 
Bibb  vs.  Prathery  Smiley,  and  Morehead  (£),  Bibb 
wa6  relieved  from  his  bond,  given  to  Prather  and  Smi- 
ley,  on  account  of  the  fraud  of  Morehead. 
iMayjpbanJ  Hardin  and  Clay,  for  the  appellee — Contended  that 
\$tb.  there  was  no  fraud  on  the  part  of  West  :  but  if  Morri- 

son would  have  been  entided  to  be  relieved  from  the 
first  contract,  that  the  second  was  a  confirmation  of  it* 
On  these  points,  they  cited  2  Powel  on  contracts,  143—- 
2  Vern.  423 — 2  Powel  on  contracts,  163 — 3  Pr.Wms. 
193-4—1  Pr.  Wms.  727 — 1  Wilson,  286. 

On  the  other  point,  they  proceeded — But  if  Morri- 
son should  be  entitled  to  relief  against  West,  he  cannot 
be  against  Clay  ;  or  in  other  words,  against  Wrenshall, 
Peacock,  and  Co.  for  whom  Clay  is  a  trustee.  Clay  is 
mot,  in  fact,  the  assignee  of  West-;  and  cannot,  therefore, 


i)  Pr.    Dec. 
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be  aftcct^d  by  the  doctrine  of  assignments.     He  was  an      Mo*Risoii 
original  contracting  party  with  Morrison,  and  must  be        ciaW 
entitled  to  the  benefit   of  that  contract,  unless  it  be  im- 
peached.    It  is  not  upon   mercantile  principle,  that  we 
claim  a  right  to  recover  ;  but  upon  the  wejl-settled  prin- 
ciples of  tlie  common  law ;,  that  Clay,  for  Wrenshall,  Pea- 
cock, and  Co.   gave  to  Morrison,  a  valuable  considera- 
tion for  these  bonds.     That  consideration  was  the  release  j 
of  their  judgment  against  West  and  Guthrie.     That  re-  i 
lease  was  given,  arid  was    made    complete,  when  those 
bonds  were  executed.     This  was  the  consideration  which 
Morrison  stipulated   for,  and  which   he  received ;  and 
whether  he  could  make  that  release  operate  beneficially 
to  himself,  or  not,  is  immaterial — -it  was  a  loss  to  us  : 
and  the  loss  of  one  party,  is  as  valuable  a  consideration, 
in  law,  as  the  gain  of  the  other. 

Clay  never  entered  into  any  contract  with  West  on 
this  subject ;  he  does  not  claim  under  West  ;  and  can- 
not, therefore,  be  affected  by  any  equity  which  may  ex- 
tend to  West.  The  contract  with  West,  may  have  been 
the  cause  of  Morrison's  contract  with  Clay,  but  it  was 
riot  the  consideration. 

It  is,  however,  said  that  Clay  had  notice  of  the  con- 
tract between  West  and  Morrison,  arid  should,  therefore, 
be  affected  by  West's  fraud;  .  That  Clay  had  notice  of 
the  contract,  may  be  admitted  ;  but  it,  is  not  pretended 
that  Clay  had  any  knowledge  bf  the  fraud  of  West,  if 
any  were  practised.  And  riotice,  to  affect  a  third  per- 
son, must  be  a  riotice  bf the fraud,  riot  notice  of  the  con- 
tract only. 

The  case  of  Pile  vs.  Shannon,  &c:  has  been  re- 
lied On  by  the  other  side*  That  case  cannot  be  law; 
The  court,  in  that  decision,  place  a  strong  reliance  upon 
there  being  no  new  consideration  passing  between  the 
parties,  upon  giving  the  new  bond.  But  this  is  surely 
fallacious;  The  giving  further  day  of  payment,  and 
taking  another  kind  of  property,  must  have  been  deem- 
ed beneficial  to  the  obligor,  or  he  would  not  have  enter- 
ed into  it.  Postponeriient,  is,  in  itself,  a  valuable  con- 
sideration in  law.  But  if  there  could  be  any  doubt,  as 
td  the  consideration  being  beneficial  to  the  obligor,  there 
can  be  none,  but  that  there  was  injury  to  the  obligee,  irt 
that  case*  He  g*ve  un  the  old  bond,  which  he  held  bv 
-3  E 
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Morrison    assignment,  and  by  so  doing,  he  lost  his  recourse  against 
C:X.       the  assignor.  . 

This  decision,  when  it  places  a  reliance  upon  the  ab- 
sence of  a  new  consideration  passing  to  the  obligor,  at 
giving  the  new  bond,  is,  inprinciple,  opposed  to  other 
decisions  of  this,  and  other  courts.  It  has  uniformly- 
been  held,  that  if  an  obligor  induces  a  third  person  to 
take  an  assignment  of  his  bond,  under  an  assurance  that 
it  will  be  paid,  he  thereby  bars  himself  of  all  legal  and 
equitable  objections  against  the  payment.  Such  is  the 
decision  of  this  court,  in  the  case  of  Short  vs.  Jackson 
[a)  Pr.  Dec.  and  Toung  (cr)* — and  in  the  case  of  Duncan  vs.  Snell(b) 
224, 225.  — So  also,  is  the  decision  of  the  court  of  appeals  of 
I  ;  r.  ec  y;rginiai  ;n  the  cases  0f  Buckner,  £s?c.  vs.  Smith,  &c.  1 
Wash.  299 — and  in  the  case  of  Hoomes  vs.  Smock,  ibid 
389.  In  none  of  those  cases,  was  there  any  new  con- 
sideration passing  to  the  obligors,  at  the  doing  of  the 
act,  which  barred  them  of  their  defence  against  an  inno- 
cent third  person. 

But  if  the  case  of  Pile  vs.  Shannon,  &c.  should  be 
considered  to  be  law,  it  is  clearly  distinguishable  from 
the  present.  There,  Meriwether  held  the  first  bond, 
subject  to  the  latent  equity.  But  Clay,  in  this  case,  ne- 
ver held  any  bond,  or  contract,  that  subjected  him  to  the 
equity  against  West. 

If  the  case  of  Bibb  vs.  Prather,  Smiley,  and  More- 
head,  is  in  any  respect  contrary  to  the  doctrine  here  con- 
tended for,  it  deserves  to  be  ranked  with  the  case  of 
Pile  vs.  Shannon,  cjfc.  But  an  examination  of  the  re- 
cord in  that  case,  will  shew,  that  Prather  and  Smiley 
"Were  connected  with  Morehead,  in  that  part  of  the  con- 
tract with  Bibb,  and  therefore,  subject  to  all  the  equities 
attached  to  that  contract,  and  were  not  innocent  third  • 
persons. 

The  same  answer  may  be  given  to  the  other  case  re- 
ferred to  by  the  counsel  for  the  appellant  ;  that  the  par- 
ties to  the  contract  complained  of,  and  no  others,  were 
before  the  court ;  consequently,  a  material  misrepresen- 
tation, or  mistake,  in  any  part  of  the  transaction,  was 
properly  inquirable  into  at  any  time. 

But  if  Clay  were  to  be  considered  in  the  light  of  an 
assignee  of  West,  yet  Morrison  could  not   be  relieved 

*  Same  point  decided  in  Hammondvs.  M'Cullon,  OSober  1793-— See  Littell's 
principles  oflaw  and  equity,  18, 
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from  these  bonds,  .for  he  induced  Clay  to  accept  them  ;      Morruqn 
and  is,  therefore,   within  the  principle  of  the  decisions        cTay. 
just  cited  on  that  point. 

1  Upon  the  general  principles  of  equity,  the  complain- 
ant cannot  succeed.  Clay  stands  before  the  court,  with 
the  law  in  his  favor,  and  with  equal  equity.  The  law 
must  therefore  prevail,  and  Morrison  must  have  his  re- 
lief, if  entitled  to  any,  against  West. 

If  you  say,  that  Wrenshall,  Peacock,  &  Co.  through 
Clay,  are  not  to  have  the  benefit  of  these  bonds,  and  you 
set  aside  the  contract ;  you  have  it  not  in  your  power,  to 
reinstate  them  in  their  former  situation.  Their  judg- 
ments against  West  and  Guthrie  are  satisfied.  Admit- 
ting that  the  chancellor  could,  on  a  proper  suit  by  them, 
againt  West  and  Guthrie,  have  the  release  given  up  ;  yet 
that  release  destroyed  the  lien  upon  their  property,  and 
intermediate  purchasers,  under  them,  will  hold  against 
thejudgment. 

The  time  which  has  elapsed,  in  which  the  collection 
has  been  delayed,  cannot  be  recalled  ;  and  intermediate 
changes  of  circumstances,  cannot  be  investigated,  nor 
provided  against.  Chancery  will  never  set  aside  a  con- 
tract, where  innocent  third  persons,  having  the  law  in 
their  favor,  would  be  affected  thereby  ;  unless,  they  can 
be  placed  in  their  former  situation, 

This  question  has  lately  been  decided  in  our  favor,  by 
the  federal  district  court  of  this  state,  in  the  case  of 
Mansel  vs.  Boyee  and  M^Calmut,  on  another  branch  of 
the  contract  relating  to  this  patent  right.  The  decision 
of  this  court,  pronounced  a  few  days  since,  in  the  case  of 
Davis  vs.  Patftoriy*  is  also  in  point  for  us. 

*  DAVIS  -as.  PAYTON. 
PAYTON  filed  his  billagainft  Jeffe  and  Travis  Davis,  in  which  he  ftated 
that  Jeffe  Davis  fold  to  him  his  claim  to  pay,  &c.  and  right  to  land,  which 
were  due  to  him,  as  a  captain  in  a  Virginia  regiment,  in  the  late  war  with  Great 
Britain  ;  affuring  him,  that  he  had  been  a  captain  in  faid  fervice,  and  was  enti- 
tled, &c.  as  fuch.  That  in  confideration  thereof,  be,  Payton,  executed  to 
Jeffe  Davis  his  bond  for  2,200  acres  of  land  ;  that  in  the  fame  month,  the 
faid  Jeffe  and  Travis  Davis,  met  with  the  complainant,  and  faid  jeffe  infor- 
med him,  that  he  had  fold  faid  bond  to  faid  Travis  Davis  ;  and,  at  the  re- 
queft  cf  faid  Jeffe,  he  cancelled  the  firft  bond,  and  gave  a  new  one  t»  Travis 
Davis  j  that  Travis  Davis  had  recovered  a  judgment  on  this  bond-  The  bill 
further  charged,  that  Jeffe  Davis,  in  faft,  was  not  a  captain  in  faid  fervice, 
nor  entitled  to  pay,  &c.  as  fuch  ;  that  Travis  Davis  was  prefent  at  the  origi- 
nal contract  ;  and,  that  there  was  a  fraudulent  combination  between  the  two 
Davises,  to  cheat  him.  The  anfwer  denied  the  ground  of  equity  fet  »p  in  ths 
bill.  The  inferior  court  decreed  in  favor  of  the  compliinaut.  Thcca»£ewa> 
argued  by  tViclliffey  for  the  appellant, 
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Morrisok  Talbot,  in  reply. — As  to  the  last  point ;  shall  Clay,  lor 

Clay.  procuring  a  bond  from  Morrison,  run  off  with  the  mo- 
ney, when  Morrison  has  received  no  consideration  for 
it  ?  He  can  have  no  better  claim  to  hold  it,  than  the  in- 
nocent purchaser  of  a  stolen  horse,  would  have.  The 
case  of  Pile  vs.  Shannon,  &c.  is  in  point  for  us.  There 
Meriwether  was  an  innocent  purchaser.  He  had  taken 
a  bond  to  himself ;  given  a  further  day  of  payment;  and 
stipulated  for  a  different  kind  of  property.  Yet,  when 
Pile  discovered  the  fraud  practised  on  him  by  Daniel, 
he  was  relieved  against  this  bond  to  Meriwether.  That 
was  a  decision,  not  lightly  given,  It  was  re-argued, 
re-considered,  and  adhered  to.  It  was  a  decision,  bot- 
tomed, not  upon  the  act  of  assembly  relative  to  as- 
signments, but  upon  the  broad  principles  of  morality. 
Justice  says,  no  man  shall  be  compelled  to  pay,  without 
receiving  an  adequate  consideration.  The  English  pre- 
cedents, lay  it  down  as  a  rule,  that  an  equity  will  go 
along  with  the  subject,  into  the  hands  of  every  assignee, 
how  remote  he  may  be,  except  in  the  cases  of  mercan- 
tile paper  ;  and  the  giving  mercantile  paper,  is  a  waiver 
of  every  equity,  except  between  the  contracting  par- 
ties. 

Morrison  has  received  no  consideration  for  these 
bonds.  He  cannot,  therefore,  be  compelled  to  pay  them, 
unless  he  has  waived  his  equity.  The  giving  the  bond 
to  Clay,  was  no  waiver  of  that  equity  ;  for  Morrison, 
was  then  ignorant  of  the  fraud  practised  on  him.  No 
confirmation ;  no  new  secury ;  can  waive  an  equity, 
when  made  under  the  same  false  impressions  which  pro- 
?v  duced  the  original  contract. 

This  feature  will  distinguish  the  case  of  Pile  vs.  Shan- 
non, &c.  and  this  case,  from  the  case  of  Short  vs.  Jack- 
son and  Young,  and  the  others  cited  on  the  same  part. 
In  each  of  those  cases,  the  obligor,  when  he  gave  the 
assurance  to  pay,  was  fully  acquainted  with  his  equity, 
and  should  then  have  set  it   up ;  and  his   not    doing 

Mav  izib.  ^MK  (-'HIEJI'  Justice,  delivered  the  opinion  of  the  court  ;   by  which  the 

••      '-  decree   was   reverfed,   on  the  queftions  of  fact   in  the  cause.     The  opinion, 

however,  contained  the  following  remark  : 

"  Were  the  ftatements  true,  as  they  relate  to  the  appellant,  Jelie,  it  would 
be  highiy  unjuft  and  iniquitous,  to  affeft  the  right  of  Travis,  in  confequence 
thereof,  unlefs  he  had  colluded  with  the  faiu  Jeffe,  and  had  participated  in 
his  fraud  ;  of  this,  or  of  his  even  being  prefent  at  the  original  contract,  there 
is  not  the  flighted;  ihadow  of  evidence.  Therefore,  if  the  appellee  had  any  re- 
liefs, he  cijLild  or4y  be  telieved  againft  Jcfle  Davis," 
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so,  would  have  been  a  fraud  upon  the  assignee,  if  there*      Morrison 
after  he  could  have  availed  himself  of  it.  cTay. 

If  the  chancellor  sets  aside  the  contract  of  Morrison 
and  West,  for  the  fraud  of  the  latter,  he  will  also  direct 
the  release  given  by  Clay,  as  the  attorney  and  agent  of 
Wrenshall,  Peacock,  and  Co.  to  West  and  Guthrie,  to 
be  delivered  up.  It  is  true  they  must  be  before  the  court 
for  that  purpose,  and  can  be  brought  before  the  court 
before  the  final  decree  is  pronounced,  when  complete 
justice  can  be  done  to  the  parties.  If  Clay  apprehended 
that  West  and  Guthrie's  circumstances  had  been  im- 
paired, since  the  giving  of  the  release,  he  should  have  a- 
verred  it  in  his  answer,  and  thereby  put  it  in  issue.  He 
has  not  done  so.  That  circumstance  is,  therefore,  to  be 
totally  disregarded,  in  making  a  decree  in  this  cause. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court.      May  zoik 
After  stating  the  case,  as  above,  he  proceeded — 

Several  questions  have  been  argued  at  the  bar ;  such  as, 
first,  whether  the  first  contract  was  fraudulent  on  the 
part  of  West;  second,  whether  the  second  was  fraudulent; 
or  whether  it  operated  as  a  waiver,  on  the  part  of  Mor- 
rison, to  all  objections  on  account  of  Perkins's  machine. 

It  is  not  necessary  to  decide  these  questions,  either 
way  ;  for  Clay  cannot  be  affected  thereby  :  unless,  in- 
deed, he  had  been  guilty  of  fraud,  or  collusions,  or  was 
particeps  criminis  with  West,  of  which  there  is  no  proof. 

The  arguments  on  the  part  of  the  appellant,  have  rest- 
ed upon  premises  assumed,  which  have  no  foundation  in 
fact  or  in  law. 

They  have  gone  upon  the  ground,  that  the  considera- 
tion that  passed  between  Morrison  and  West,  inducing 
Morrison  to  enter  into  the  contract  with  him,  was  the 
consideration  of  the  bonds  given  by  Morrison  to  Clay ; 
or  in  other  words,  that  the  nail-cutting  machine  sold  by 
West  to  Morrison  and  Mansel,  was  the  consideration 
moving  between  Morrison  and  Clay,  in  the  contract  be- 
tween them.  Hence,  it  is  argued,  that  the  consideration 
between  Morrison  and  West  (that  is,  the  nail-cutting 
machine)  having  failed,  the  consideration  between  Mor- 
rison and  Clay,  has  failed;  and  that  the  bonds  or  judg- 
ment founded  thereon,  ought  to  be  relieved  against. 

But  it  is  obvious,  that  the  consideration  moving  be- 
tween Clay  and  Morrison,  was  entirely  different.  The 
consideration  given  by  Clay,  was  the  release  or  discharge 
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Morrison  f)f  the  judgment  against  West  and  Guthrie,  at  Morri- 
Cla'y.  son's  request ;  and  the  consideration  moving  from  Mor- 
rison to  Clay,  for  the  release,  was  the  execution  of  the 
bonds  in  question.  This  consideration  moving  from 
Clay  has  not  failed,  nor  has  any  fraud  been  practised  by 
him  ;  and  the  consideration  is  sufficient  in  law  and  equi- 
ty to  support  the  contract. 

As  to  what  induced  Morrison  to  offer  his  bonds  to 
Clay,  in  consideration  that  he  would  release  his  debtor, 
it  is  nothing  to  the  purpose.  It  is  a  subject  with  which 
Clay  had  nothing  to  do,  and  he  was  not  bound  to  take 
notice  of  it. 

Although  the  contract  between  Clay  and  Morrison, 
may  have  been  occasioned  by  the  contract  between  Mor- 
rison and  West,  yet  the  contracts  were  wholly  distinct. 
Clay  was  neither  party  nor  privy  to  the  contract  between 
West  and  Morrison.  The  contract,  as  between  Clay 
and  Morrison,  was  original — not  derivative. 

It  has  been  urged,  that  an  assignee  of  a  bond,  both  at 
common  law  and  by  the  act  of  assembly,  takes  it  sub- 
ject to  all  the  equity  attached  to  it  in  the  hands  of  the  ori- 
ginal obligee. 

But  how  can  the  doctrine  apply  to  this  case?  If  Clay 
is  an  assignee,  it  may  be  asked,  who  is  the  assignor  I 
Morrison  cannot  be,  for  he  is  the  original  obligor  in  the 
bond  ;  and  Clay  himself  is  the  original  obligee,  and  can- 
not therefore  be  assignee.  This  will  shew  that  the  case 
is  not  within  the  act  of  assembly,  and  that  it  must  de- 
pend on  other  principles. 

But  how  does  the  common  law  principle  apply  ?  It 
was  held  that  the  assignee  should  take  the  bond  subject 
to  every  objection  which  might  have  been  made  to  it  in 
the  hands  of  the  assignor,  or  obligee  ;  because  it  was  as- 
signable in  equity  only,  and  the  assignee  had  to  come  in- 
to equity  as  complainant,  to  have  the  benefit  of  it.  There 
the  defendant  had  the  law  on  his  side,  and  his  equity  be- 
ing equal,  he  must  prevail.  Clay  is  neither  assignee, 
nor  is  he  asking  relief  as  complainant  in  equity.  Nei- 
ther the  common  law  principle,  nor  the  act  of  assembly 
relating  to  the  assignees,  can  affect  the  case  ;  because 
Clay  takes,  not  as  assignee,but,  as  has  been  before  shewn,  as 
an  original  contracting  party,  upon  a  consideration  dis- 
tinct from  the  consideration  passing  between  Morrison 
and  West,  attempted  to  be  set  up  as  the  ground  of  equity* 
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The  case  of  Pile  ^  vs.  Shannon,  fc?c.  («),  in  this  court,     Morrison 
has  been  greatly  relied  on  by  the  counsel  for  the  appel-        clay. 
lant,  to  prove  that  the  bonds  having  been  executed  to 
Clay,  in  consideration  of  his  discharging  his  original      (*)•«*»"  53* 
debtors,  cannot  help  his  case  ;  and  that  he  must  be  sub- 
ject, nevertheless,  as  if  the  bonds   had  been  originally 
given  to  West,  and  by  him  assigned  to  Clay. 

It  is  very  doubtful,  whether  that  case,  to  its  full  ex- 
tent, can  be  supported  upon  principle.  It  is,  however, 
not  like  this  case.  In  that  case,  Meriwether,  who  held 
a  bond  on  Pile,  as  assignee,  surrendered  the  bond,  and 
took  from  him  a  new  bond,  varying,  in  some  respects, 
the  payment ;  which  new  bond  came  to  Shannon  by  as- 
signment. Pile  having  an  equity  against  the  old  bond, 
was  held  not  to  have  lost  that  equity,  by  taking  it  up 
from  Meriwether,  and  executing  in  lieu  thereof,  a  new 
one  ;  and  he  was  relieved. 

If  the  case  can  be  supported  upon  any  thing  like  prin- 
ciple, it  must  be  on  these  grounds  :  that  the  original 
bond  was  once  affected  with  the  equity  in  the  hands  of 
Meriwether,  who  took  it  as  assignee  ;  and  that  bond 
being  the  consideration  of  the  new  one,  they  should  both 
partake  of  the  same  qualities  ;  and  that  a  mere  change 
of  the  paper,  could  not  take  it  cut  of  the  act  of  assembly, 
which  had  once  attached  to  the  transaction  ;  and  that 
the  new  bond,. being  thus  affected  in  the  hands  of  Me- 
riwether, it  went  with  its  defects  into  the  hands  of  Shan- 
non, as  assignee.  Even  if  all  this  were  so,  it  would  not 
affect  the  present  case.  It  is  a  new,  distinct,  original 
contract,  founded  on  a  new,  distinct,  original  considera- 
tion. 

The  difference  between  Clay's  taking  the  bonds,  as  an 
original  party  contracting  with  Morrison,  and  his  ta- 
king, as  assignee  from  West,  had  they  been  executed  to 
him  by  Morrison,  will  be  further  elucidated  by  the  follow- 
ing considerations  :  Had  the  bonds  been  given  by  Mor- 
rison to  West,  and  by  West  assigned  to  Clay,  in  con- 
sideration of  Clay's  releasing  the  judgment,  Clay  would 
really  have  taken  as  an  assignee,  deriving  title  through 
West ;  the  contract  by  which  Clay  obtained  the  bonds, 
would  have  been  a  contract  with  West,  and  not  with 
Morrison  ;  and  the  consideration,  (that  is,  the  release) 
would  have  been  a  consideration  moving  from  Clay  to 
West,  and  not  from  Clay  to  Morrison,  who,  therefore, 
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MoifRtsoN  would  not  have  been  bound  by  that  consideration.  Buf 
CiA'ir.  even  in  the  case  of  Clay's  taking  as  assignee,  if  he  had 
paid  the  consideration,  and  took  the  assignment,  upon" 
Morrison's  request,  the  consideration  would  have  mov- 
ed from  Clay  towards  Morrison,  because  of  that  re- 
quest, and  he  would  have  been  bound  thereby. 

There  are  many  cases  at  common  law,  in  which  it  is 
held,  that  if  A.  promise  B.  that  in  consideration  B.  will 
forbear,  and  not  sue  his  debtor  for  a  certain  time,  A. 
will  pay  the  debt  ;  and  B.  does  forbear,  it  is  a  good  con- 
sideration to  support  the  assumpsit ;  and  A.  shall  be 
compelled  by  action,  to  pay  the  debt :  and  it  was  never 
heai'd,  either  inlaw  or  equity,  that  A.  should  be  excused 
from  the  performance  of  his  promise,  because  of  any 
fraud  which  might  have  been  practised  by  the  debtor* 
inducing  A.  to  make  the  promise,  unless  B.  himself,  was 
partaker  in  the  fraud. 

We  are  of  opinion  there  is  no  error  in  the  decree  of 
the  circuit  court,  dissolving  the  appellant's  injunction 
therein. -Decree  affirmed.* 

•  The  principle  upon  which  this  caufe  was  decided,  is  recognized  and  afled 
upon,  in  the  cafes  of  Cortland  <vs.  Fugate,  and  Lee  <vs.  Vaugbany  both  deciddd 
at  the  fall  term  1808. 


MayZQth.  CALX  VS.  HART'S  HEIRS. f 

The  manner  Edwards,  Ch.  J.->—  Delivered  the  following  opinion' 
of  furveying  an  ofthe  court  : — This  is  a  suit  in  chancery,  for  the  reco- 
which  caHs'to  very  of  lands,  held  under  adversary  titles.  Hart's  heirs* 
run  fouth  &  up  who  were  the  complainants  in  the  court  below,  found 
» river  for  quan-  their  claim  on  the  following  entry:  "  July  13,  1781, 
UtThe  manner  William  Hoy,  assignee,  &e.  enters  500  acres,  upon  Ken- 
of  furveying  an  tucky  river,  about  two  miles  above  Boonsbo rough,  be- 
entry,  duefted,  ginning  at  the  lower  end  of  Tate's  bottom,  running  south, 

which   calls  to  °     ,       °  ,  .  f  .        „  ° 

include  aknown  and  UP  the  river  for    quantity." 

bottom,  when  And  the  defendant  in  the  court  below,  (the  appellant 
the  bottom  does  here)  founds  his  claim  on  the  following  entry  :  "  April 
€uantitya  called  28>  1780,  Isaac  Ware,  &c.  enters  250  acres  of  land,  on 
for,  and  borders  the  south  side  of  Kentucky  river,  about  three  miles  a- 
on   a   crooked  bove  Boonsborough,  known  by  the  name  of  Tate's  bot- 

water  courfe.       .  «       »    •         <      . P.     .      .  J     , 

torn.       It  is  admitted   that  Tate  s  bottom,  as  represent- 
ed in  the  connected  plat,  was  notoriously  known  by  that- 

f  Abfent,  Judge  Ejeb, 
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Hart's   hcivSi 


kiftic,  at  the  dates  of  the  respective  entries  of  the  par-  Calk 
ties;  and  that  Boonsborough  was  also  so  notoriously  „,„„.?'/• , 
known. 

The  defendants  in  this  court,  also  "  admit,  that  the 
three  miles  from  Boonsborough,  called  for  in  Ware's  en- 
try, ought  to  be  measured  along  the  river,  as  it  mean- 
ders." These  admissions,  only  leave  the  court  to  de- 
cide on  the  sufficiency  of  the  entries  which  have  been 
recited,  and  how  they  ought  to  haVe  been  surveyed. 

The  court  will  first  attend  to  that  of  Hart's  heirs. 
This  entry  does  not  expressly  point  out,  on  which  side; 
of  the  Kentucky  river  the  land  lay  ;  but  it  calls  for 
Tate's  bottom,  which  is  shewn  to  be  on  the  south  side  of 
that  river  ;  it  also  calls,  to  run  south,  and  up  the  river; 
for  quantity  ;  and  these  expressions  necessarily  itoplyfi' 
that  the  land  intended,  lies  on  the  south  side  of  the  river. 
In  other  respects,  the  entry  is  sufficiently  explicit.  The 
lower  end  of  Tate's  bottom,  is  about  two  miles  above 
Boonsborough  ;  and  beginning  at  that  point,  and  run- 
ning south,  and  up  the  river,  for  quantity,  on  a  ration- 
al construction,  and  conformably  to  the  principles  estab- 
lished in  many  of  the  former  decisions  of  this  court,  the 
survey  should  be  extended  south  from  the  river,  and  up 
the  river,  with  its  meanders,  so  far,  as  that  a  line  paral- 
lel to  the  first  line,  and  a  line  at  right  angles  to,  and  frorri 
the  south  ends  of  these  parallel  lines,  and  equal  in  length 
to  the  side  of  a  square  containing  500  acres,  would  in- 
clude that  quantity.  Then,  one  of  these  parallel  lines, 
*vill  be  as  much  shorter,  as  the  Other  is  longer,  than  the 
side  of  a  square  containing  500  acres  ;  and  consequent- 
ly, the  survey  will  be  as  near  a  square,  as  the  calls  of  the 
entry  permit. 

And  this  court  is  of  opinion,  that  the  complainants  in 
the  court  below,  can  recover  no  more  of  Calk's  claini 
than  is  comprehended  in  their  grant ;  and  which  is  also 
comprehended  within  a  survey,  made  agreeably  to  the 
-foregoing  directions  ;  and  this,  they  can  do,  only  on  the 
supposition,  that  Ware's  entry,  under  which  Calk  claims^ 
is  the  youngest,  or  tod  vague  to  be  supported. 

But  his  entry  is  of  prior  date  to  Hoy's  entry ;  and, 
therefore,  the  court  will  proceed  to  investigate  its  valicli- 
ty>J|nd  if  found  to  be  valid,  fix  its  true  situation. 

This  entry  is  somewhat  obscure,  which  seems  to  arise 
from  one  of  the  clauses  it  contains  not  having  been  ar- 
3   F 
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Cat  k  ranged  in  its  natural  order.  It  may  fairly  be  read  thus  : 
HART'sheirs.  -^saac  Ware  enters  2.50  acres  of  land,  known  by  the  name 
of  Tate's  bottom,  on  the  south  side  of  Kentucky  river, 
about  three  miles  above  Boonsborough.  But  taking  the 
entry  as  it  was  made,  it  is  evident  that  the  locator  inten  - 
ded  to  appropriate  the  whole  of  Tate's  bottom,  or  that 
one  part  of  it  was  contemplated  as  much  as  the  other  ; 
and  that  the  expression  "  about  three  miles  above  Boons- 
borough,"  was  only  intended  as  a  general  description, 
to  direct  others  where  the  bottom  might  be  found  ;  and, 
taken  in  this  point  of  view,  the  description  is  good  ;  for 
it  leads  nearly  into  the  middle  of  the  bottom. 

A  seeming  difficulty  now  presents  itself.  Must  the 
entry  be  confined  to  the  bottom  ?  This,  the  court  con- 
ceives, would  be  too  rigid  ;  and  also  repugnant  to  a 
principle  which  operated  in  many  of  the  former  decisions 
of  this  court.  The  entry  is  for  250  acres  of  land  ;  the 
whole  of  which  ought  to  be  obtained,  unless  the  quanti- 
ty is  necessarily  restrained  by  some  other  call  in  the  en- 
try. It  is  evident,  from  the  surveyor's  report,  which  is 
exhibited,  that  the  bottom  does  not  contain  near  250 
acres  ;  and  the  presumption  is  violent,  that  the  inten- 
tion of  the  locator  was,  to  include  the  bottom,  and  to  ex- 
tend southwardly  from  the  river,  for  that  quantity. 

But  it  is  conceived,  that  the  only  real  difficulty  which 
could  arise  in  the  mind  of  another  candid  locator,  who 
was  well  acquainted  with  the  circumstances  of  the  case, 
would  be,  did  the  locator  intend  to  run  out  at  right  an- 
gles to  the  general  course  of  the  river,  taken  between  the 
lower  and  upper  ends  of  Tate's  bottom,  and  from  these 
points,  equal  distances,  so  far  as  a  direct  line  would  in- 
clude the  quantity  ?  Or  did  he  intend,  after  running 
out  at  right  angles,  as  has  been  mentioned,  to  include  the 
quantity  by  a  traverse  line,  parallel  to  the  meanders  of 
the  river,  or  which  would  be  in  every  part  equidistant 
from  the  river  ?  The  first  mode  may  be  thought  the 
most  proper  ;  because  direct  lines  are  the  most  common. 
But  in  the  present  case,  strong  objections  present  them- 
selves.*    In  this  way,  parts  of  the  bottom,   which   cer- 

*  Tate's  bottom  extended  up  the  river  fome  diftance,  and  was  nearly  of 
equal  width  all  the  way-  The  river  made  a  bend  adjoining  the  bottom  ;  and 
near  to  the  middle  of  it,  was  considerably  futther  north>  than  at  the  two  ex- 
tremes. In  confequence  of  this  bend  in  the  river,  if  lines  from  the  upper  and 
lower  ends  of  the  bottom  had  been  entered,  at  right  angles  to  this  part  of  the 
river,  so  far  that  a  ftraight  lint  at  right  angles  to  thefc  two,  would  have  iatlu- 
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tainly  was  the  principal  object,  might  be  left  out  of  the  Ca1k 
survey,  at  the  lower  or  upper  ends,  or  at  both  ends,  hast^  heirs. 
which,  in  the  other  way,  might  be  included  :  or  if  it  did 
not  happen  in  this  case,  it  might  happen  in  other  cases 
nearly  similar.  But  it  is  believed,  that  in  this  case,  a 
direct  line  from  the  lower  to  the  upper  end  of  the  bot- 
tom, will  really  include  more  than  250  acres.  And  it 
ought  to  be  presumed,  that  if  high  land  must  be  inclu- 
ded, the  claimant  would  wish  to  have  it  adjoining  to 
every  part  of  the  bottom,  or  as  convenient  as  may  be,  to 
every  part  of  it. 

Besides,  the  idea  ought  not  to  be  indulged,  that  the 
locator  meant,  when  it  is  not  expressed,  to  make  an  en- 
try, which  could  not  be  laid  off  in  one  or  more  surveys, 
without  some  of  them  being  liable  to  be  eaveated,  for  be- 
ing out  of  legal  form  :  and  this  would  be  more  likely  to 
happen  in  the  first,  than  in  the  last  mode.  Therefore,, 
the  court  is  of  opinion,  that  to  avoid  or  lessen  those 
difficulties,  the  latter  mode  must  be  embraced.  That  is, 
to  run  out  from,  the  lower  and  upper  ends  of  Tate's  bot- 
tom, and  at  right  angles  to  the  general  course  of  the 
river,  taken  between  the  lower  and  upper  ends  of  the 
bottom,  so  far  as  that  a  traverse  line,  or  a  line  in  every 
part  equidistant  from  the  river,  will  include  the  quantity 
of  250  acres  ;  and  that  Calk  should  retain  so  much  of 
hi?  former  surveys,  as  will  be  comprehended  within  a 
survey  thus  executed ;  and  that  only  so  much  of  his 
former  surveys,  as  shall  not  be  comprehended  within  a 
survey  thus  executed,  should  be  conveyed  to  Hart's 
heirs,  as  fall  within  both  their  entry,  and  their  grant. 
It  need  only  be  suggested,  that  this  opinion  is  different 
from  the  decree  in  question. -Decree  reversed; 

Talbot^  for  the  appellant ;  Clay,  for  the  appellee. 

ded  the  whole  of  the  bottom  5  the  furvey  would  have  alfo  included  fo  much 
of  the  hills  adjoining  the  middle  of  the  bottom,  as  to  have  contained  much 
more  than  350  acres-  If  the  end  lines  were  contracted,  io  as  to  give  the  quan- 
tity only,  the  furvey  would  have  left  out  a  cpniiderable  portion  of  the  bottoms 
at  each  end  thereof. 


CROW'S  heirs  vs.  HARROD'S  heir.  Mayzift. 

THIS  was  an  appeal  from  a  decree  of  the  Lincoln  cir-  Omitting  to 
C.uit  court.  The  cause  was  very  fully  argued  by  Allen  oJn^  [heemal 
and  Talbot,  for  the  appellants  ;  and  by  Harditinxid  Clay,  nation  of  a  grant 
for  the  appellee* 
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Crow's  heirs  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
HARROD'sheir.  t^e  court  '• — ~n  tne  7ear  1786,  James  Harrod,  the  an- 
cestor of  the  defendant,  exhibited  his  bill  in  the  supreme 
on  conflicting  COurt  for  the  district  of  Kentucky,  against  John  Crow, 
not  prevent  the  tne  ancestor  of  the  plaintiffs  ;  to  have  relief  against  the 
patty  from  re-  elder  grant,  obtained  by  Crow,  for  the  land  in  contro- 
foningtoacouit  versy.  Harrod  sets  forth  the  circumstances  of  his  pur- 
havo  The Tides  caase  from  Thomas  Harrod,  and  the  assignment  of  the 
tried  there.       plat  and  certificate  of  survey,  made  on  Thomas  Harrod's 

Thehoiderof  certificate,  obtained  from  the  commissioners  on  the  28th 
tide  C°o  Und2  °f  October  1779,  which  certificate  is  as  follows  : 
having  an equi-  "Thomas  Harrod,  by  James  Harrod,  this  day  claim- 
table  lien  upon  e{j  a  rJght  to  a,  settlement^  and  pre-emption  to  a  tract  of 
flicl?n'g°Vide"~  lanaS  lymg  on  a  sinking  spring,  joining  the  N.  W.  side 
win  oot  prevent  of  James  Brown's  land,  by  improving  the  same,  and 
the  latter  from  raising  a  crop  of  corn  in  the  country,  in  the  year  1776  i 
LTbrought"^  Satisfactory  proof  being  made  to  the  court,  they  are  of 
try  their  validi-  opinion,  that  the  said  Thomas  Harrod  has  a  right  to  a 
*y-  .      settlement  of  400  acres  of  land,  including  the  said  im- 

ou^ht  notTo^e  provement,  and  a  pre-emption  of  200  acres  of  land  ad- 
difpenfed  with,  joining  ;  and  that  a  certificate  issue  for  the  same,  he 
when  put  in  if-  declining  to  take  the  remainder  of  his  pre-emption." 

If  not  put  in  Which  certificate  was  entered  with  the  surveyor,  on 
ilTuebythe  plea,  the  11th  November  1779,  as  follows:  "  Thomas  H  ar- 
timgs,  it  need  roc[  enters  400  acres  of  land,  by  virtue  of  a  certificate  for 
n°  Circumftan-  settlement,  lying  on  a  sinking  spring,  the  N.  W.  side  of 
tial  evidence  of  James  Brown's  land." 
notoriety jisfuf.      James  Brown,  had,  on  the  same  day,  and  previous  to 

'  Anentr  call  Harrod,  obtained  from  the  commissioners,  a  certificate 
ing  for  the  land  of  hjs  right  to  a  settlement,  and  pre-emption  to  a  tract  of 
of  a.  whrn  a.  land,  lying  on  Clark's  run.,  about  a  mile,  or  a  mile  and  a 
for  I Tn le men t  aa^->  "  a^ovc  Claris  station,  by  improving  the  same,  in 
2c  pre-emption,  the  year  1774,  and  raising  a  crop  of  corn  an  the  premi- 
and  the  fettle-  ge^  in  1776  ."  the  settlement  of  400  acres,  including  the 
with  the  AirvU  saic^  improvement,  and  the  pre-emption  of  1000  acres 
or,  but  the  pre-  adjoining.  Brown,  on  the  11th  of  November  1779,  en- 
emption  entry  tered  his  400  acres,  by  virtue  of  his  certificate  for  settle- 
iirueT  to  mean  ment*  "  tying  on  Clark's  run,  about  a  mile  or  a  mile  and 
a  call  for  the  a  half,  above  Clark's  station." 
Settlement  on-       Crow's  claim  was  founded  on  a  village  right,  granted 

yDirea inns  for  to  him  hy  the  commissioners  on  the  26th  of  April 
furvevinganen  1780.  The  bill  charges  this  claim  to  have  been  survey- 
iryvhich  calls  ec}  contrary  to  the  entry  thereof ;  and,  that  otherwise, 
courfe,  anTio^161*0  would  net  have  b,ecn  an  interference  with  the  land- 
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$f  the  tiomplainant.  As  the  location  of  Crow  cannot  be  Crow's  heirs 
sustained  (by  the  evidence  in  this  cause)  as  a  claim  to  any  har bod's  heir 
part  of  the  land  in  controversy,  it  will  be  useless  to  take 
further  notice  thereof.  Crow,  or  those  claiming  under  include  an  im- 
^  him,  must  rest  the  defence  upon  the  acquisition  of  the  el-  ^Dfreflions  for 
*  $tt  legal  title.  The  answer  of  Crow  was  put  in  as  early  furveyinganen. 
as  1787,  which  may  account  for,  and  be  an  apology  for  try  which  calls 
some  of  the  positions  assumed  as  a  defence,  several  of  ^  fjdeoYano- 
which  need  not  be  mentioned.  ther  entry,  and 

The  answer  does  not  question  the  notoriety  of  the  ob-  to  .  include  a 
jects  called  for  in  the  entry  of  Harrod  ;  expressly  ad-  ^""fthtr  entry 
mits  the  identity  of  the  spring  and  improvement,  for  prefents  a  N. 
which  the  certificate  was  granted  ;  and  admits  the  deri-  w«  «>rner,  and 
vation  of  title,  stated  in  the  bill ;  and  insists,  that  as  the  "^  a  '  * 
pomplainant  had  not  caveated  Crow's  claim,  he  ought  to 
be  barred  against  relief  in  equity. 

In  1797,  the  suit  had  been  previously  revived,  in  the 
name  of  the  heir  of  Harrod,  against  the  heirs  of  Crow  ; 
and  by  an  amended  bill,  the  claim  of  Harrod  was  charged 
to  be  of  superior  dignity  to  Crow's,  which  was  also  charg- 
ed as  defective^  for  want  of  description  and  identifying 
calls,  either  in  the  certificate  granted  by  the  commis- 
sioners?  or  in  the  entries  with  the  surveyor,  as  required 
by  law,  and  afforded  by  the  situation  of  the  land,  and  its 
neighborhood. 

To  this  amendment,  an  answer  was  filed  ;  not  ques- 
tioning the  notoriety  of  the  objects  of  description  in  the 
complainant's  entries,  nor  the  identity  thereof  ;  but  sets 
\zp  as  defence,  that  Harrod,  the  ancestorof  the  complain- 
ant, agreed  to  give  1000  or  1200  acres  of  land,  to 
Langford,  in  exchange  for  the  400  acres  in  the  bill  men- 
tioned ;  that  the  bonds  for  that  consideration,  had  been 
assigned  by  Langford,  to  the  ancestor  of  the  defendants  ; 
find  by  him  pledged  to  William  Warren  and  James  Wil- 
son :  it  is  requested  that  thqy  may  be  ordered  to  pro- 
duce those  bonds.  And  the  answer  insists,  that  as  Har- 
rod had  no  land  of  the  description  called  for  in  those 
bonds,  the  exchange  was  procured  by  fraud,  and  ought 
hot  to  avail.  To  this,  the  answer  of  Harrod's  heir,  was 
filed,  upon  oath,  as  required  by  the  defendants. 

One  of  the  bonds  is  for  1000  acres  of  land,  and  bears 
date  in  November  1785,  and  is  assigned  to  Crow  with- 
out date  ;  the  other  for  200  acres,  bears  date  in  March 
1790,  and  is  also  assigned  to  CroW  without  date. 
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Crow's  heirs       These   bonds  were  produced  in    court  by  William 

Hab  bod's  heir.  M'Dowell,  for  Charles   Ford,  with  a  reserve  that  they 

were  only  to  be  copied.     The  answer  of  the  defendants, 

states  the   purchase  of  those  bonds  to  have  been  made 

subsequent  to  the  commencement  of  the  suit. 

Upon  the  hearing  of  the  cause,  the  court  decreed  in 
favor  of  the  complainant,  from  which  the  heirs  of  Crow 
appealed  to  this  court. 

So  much  of  the  defence  set  up  in  the  answer,  as  re- 
See  J"fPer  ® "-  spects  the  omission  to  caveat,  was  properly  abandoned 
'aS 'vy-<Sarti  jn  argument.*  Its  appearance  can  only  be  accounted, 
ior,  by  the  period  at  which  that  answer  was  made  ;  be- 
ing precedent  to  the  multiplicity  of  suits  since  decided, 
in  which  the  objection,  if  it  had  been  one,  must  have 
been  apparent  in  the  record,  and  yet  passed  in  silence  as 
unworthy  of  notice. 

Whoever  is  acquainted  with  the  history  of  the  claims 
to  land,  and  will  candidly  review  the  natural  and  politt- 
cal  history  of  this  country,  must  own  that  the  want  of  a 
caveat  cannot  reasonably  be  charged  as  a  neglect.  If, 
in  equal  circumstances,  the  neglect  to  enter  a  caveat, 
could  be  considered  as  equivalent  to  a  neglect  to  make- 
defence  in  a  trial  actually  had  at  law  ;  yet  the  times  here- 
tofore, and  the  general  situation  of  the  good  people  of 
this  district,  would  imperiously  demand  that  such  cases 
should  be  excepted. f 

The  second  defence  to  be  considered,  is  the  assign- 
ments of  Harrod's  bonds  to  Crow.  From  the  date  of 
these  bonds,  together  with  the  time  at  which  the  trans- 
fers are  stated  to  have  been  made  to  Crow,  it  appears 
the  bonds  were  only  assignable  in  equity.  The  defen- 
dants below,  show  no  title  in  equity  to  the  bonds,  but 
admit  they  were  pledged  by  their  ancestor  ;  they  do  not 
aver  the  pledges  have  been  redeemed  ;  but  the  contrary7 
presumption  must  be  indulged,  from  their  being  out  of 
possession  of  those  bonds  ;  and  from  the  circumstances 
under  which  they  were  exhibited.  But  suppose  a  case 
was  made  out,  which  would  induce  a  court  of  equity  to 
say,  that  Harrod's  bonds  to  Langford,  should  attach 

*  See  Monroe's  argument  on  this  point,  in  the  cafe  of  Eojvuortb  "vs.  Max- 
well,  ante  214. 

-J-  That  the  omiflion  to  file  a  caveat,  and  try  titles  at  law,  before  the  ifTuing 
of  the  patent,  is  no  bar  to  a  fuit  in  chancery  for  the  fame  purpofe,  after  a  patent 
hasiffued,  was  decided  by  the  fupreme  court  for  the  diftridt  of  Kentucky,  ia 
March  1789,  Karrcd its.  G.vtns,  Muter's  MSS.  Rep.  36. 
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upon  the  land  given  for  those  bonds,  as  an  equitable  lien,  Crow's  h«ir» 
for  a  satisfaction  of  them  ;  yet  the  lien  must  be  only  co-  H*K«*i»is4iAs 
extensive  with  the  demand,  and  not  as  concluding  the 
right  of  Harrod,  or  his  representative.  But  the  pledge 
for  satisfaction,  ought  to  follow  the  demand;  and  al- 
though Crow  once  had  those  bonds,  yet  this  court  can- 
not deprive  Warren,  Wilson,  or  Ford,  of  their  pledges, 
when  they  are  not  charged  as  wrongful  detainers  of  those 
bonds,  and  are  not  parties  to  this  suit. 

But  neither  fraud  upon  Langford,  nor  equitable  lien 
upon  the  land  in  dispute,  is  made  out  by  the  appellants. 
If  they  were  entitled  to  a  satisfaction  of  those  bonds, 
there  is  nothing  to  show  that  the  appellee  has  been  in 
default,  so  as  to  induce  this  court  to  decree  a  money 
compensation.  The  appellee  states  her  readiness  to  com- 
ply with  the  one  bond  ;  and  that  after  reasonable  request, 
she  would  have  complied  with  the  other  ;  but  that  no  re- 
quest was  ever  made,  and  none  is  made  out  in  evidence. 

The  appellee's  ancestor  was  the  assignee  of  the  plat 
and  certificate  of  survey,  which  was  assignable  bylaw  ; 
this  would  have  enabled  the  ancestor  to  have  perfected 
his  inceptive,  inchoate,  legal  title  ;  but  that  the  elder  le- 
gal title,  held  by  Crow,  under  a  distinct  conflicting  claim* 
stood  in  the  way.  The  bonds  of  Harrod  were  purchas- 
ed up,  after  the  suit  was  commenced  ;  not  for  the  pur- 
pose of  getting  the  Green  river  lands ;  but,  as  now  wished, 
to  set-off  against  the  400  acres.  We  cannot  make 
bargains,  and  exchanges,  upon  such  terms  as  the  answers 
of  the  appellants  ask. 

It  now  remains  to  inquire  how  far  the  elder  title  alone, 
is  a  protection  against  Harrod's  400  acres,  as  entered. 

It  has  been  said,  in  argument,  that  the  objects  called 
for  in  Harrod's  entry,  as  well  those  used  for  general  de- 
scription, as  for  precise  location,  want  notoriety.  There 
can  be  no  good  description,  or  sufficient  location,  with- 
out reference  to  some  object  which  is  notorious.  Gene- 
ral directions,  by  allusion  to  subjects  unknown,  can  aid 
no  more  than  precise  locality,  by  obscure  allusions  ;  even 
an  exact  course,  and  a  short,  exact  distance,  will  give  no 
aid,  if  the  place  of  departure,  upon  that  course  and  dis- 
tance, is  not  understood.  Notoriety  ought  not  to  be 
dispensed  with,  where  it  has  been  put  in  issue.  In  the 
case  of  Myers  vs-  Speed,  decided  as  early  as  1 795,  the 
eourt  said  notoriety  had  never  been   dispensed  with, 
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Crow's  heirs  where  It  had  been  made  a  question.  How  made  a  ques* 
Harris's  heir.  tlon  *  ®Y  argument  only,  in  the  appellate  court,  or  by 
the  pleadings  which  direct  and  govern  the  parties  in  ma- 
king  out  their  proofs  ?  Surely  by  that  which,  expressly 
or  by  necessary  implication,  apprises  the  parties  of  the 
point  in  time,  and  gives  them  an  opportunity  of  meeting 
it  by  evidence.  That  which  is  agreed  by  the  pleadings 
need  not  be  proven. 

In  the  year  1800,  when  the  amended  answer  was  put 
in,  the  doctrine  of  notoriety  was  not  new.  The  com* 
plainant  had  charged,  in  179T,  that  the  defendants'  elaini 
xvas  defective,  for  want  of  description.  If  the  defen- 
dants had  thought  it  could  avail  them,  they  might  have 
retorted  the  charge  upon  the  claim  of  Harrod  ;  but  they 
have  chosen  to  rest  their  defence  upon  other  grounds^ 
and  without  a  suggestion  that  the  call  for  the  sinking 
spring,  or  Brown's  land,  was  vague,  indescriptive  or  un- 
certain ;  but  making  a  plain  admission  that  they  were 
sufficiently  known. 

Whether  we  are  to  infer,  that  by  admitting  the  plat  iri 
the  case  of  Brown  and  Crorv's  heirs  as  evidence,  the 
parties  intended  to  admit,  that  the  objects  were  correct- 
ly represented  oh  that  plat ;  or,  that  we  are  to  suppose 
the  parties  intended  that  the  erroneous  plat  in  this  cause, 
was  to  be  corrected  by  reference  to  another  erroneous 
plat,  are  questions  which  require  no  solution.* 

We  have  no  hesitation  in  saying,  that  the  disputes 
about  Harrod's  improvement,  at  the  sinking  spring ;  and 
obtrusion  upon  the  company  of  improvers,  in  that  neigh- 
borhood, as  detailed  by  the  different  witnesses  ;  with  the 
other  concomitant  circumstances  ;  amount  to  evidence  of 
notoriety  of  Harrod's  improvement ;  the  sinking  spring,; 
and  Brown's  land,  as  calied  for  in  his  certificate  ;  more 
satisfactory  than  if  the  same  number  of  witnesses  had 
sworn,  in  so  many  words,  that  they  were  notorious* 
without  giving  a  detail  of  the  circumstances  which  renJ 
dered  them  so. 

*  On  the  trial  in  the  inferior  court,  the  parties  agreed  that  the  connected 
pbt  made  out  in  the  caufe,  was  incorreft  ;  and,  that  on  the  hearing  before 
this  court,  they  would  ufe  the  plat  m<ide  out  in  the  caufe  of  Crowds  beirt  vs% 
Brown,  then  depending  in  this  court. 

Several  witneffes  fpoke  of  Harrod's  improvement,  but  none  of  them  (aid  it 
was  notorious,  or  generally  known  ;  but  feveral  of  them  detailed  transactions 
relative  to  this  improvement,  as  the  fpring  and  improvement  were  claimed  by 
two  fas  of  locators,  and  created  a  contention  between  them. 
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it  remains   to  inquire,  how  Harrod's  claim  should    Crow's  heirs 
nave  been  surveyed,  so  as  to  comport  with  his  location.  harrgd'sIi  ' 

The  pre-emption  appendant  to  Brown's  settlement, 
was  not  his  land  before  the  entry  upon  the  pre-emption  See  the  <v»fe 
warrant ;  the  mention  made  in  the  certificate  of  the  com-  /J!/y'Thi»hes 
missionefs,  is  ho  more  than  a  note  of  the"  quantity  which  no— and  Me. 
the  party  has  a  right  to  buy  in  preference  to  others.  riwetiervs.Uite 
"When  his  location  upon  the  pre-emption  warrant  was  cl^trc^  333> 
made  with  the  surveyor,  then,  and  hot  before,  it  must  be  See'alfo Crag 
noticed  as  a  part  of  his  land.  The  resilience  of  such  «*■  MdcBir,  @ 
locations,  so  as  to  draxv  after  them  previous  entries,  can-  t'0^'Via\ee  "7 
hot  be  admitted.  'fig™  of  Young, 

James  Brown's  settlement  of  400  acres,  therefore,  is  talltern>  i8o8, 
to  be  taken  as  the  land  which  HarrOd's  location  is  to  ad-  S'"g  here" 
join.  Brown's  400  acres  must  be  surveyed  in  a  square,  See  the  cafe 
with  lines  to  the  cardinal  points,  with  his  spring  and  ini-  Crott^j  heirs  vs. 
provement  at  the  intersection  of  the  diagonals.     ,  izoT"'   *    "' 

Harrod's  4C0  acres  for  settlement,  must  adjoin  Brown's 
land,  thus  surveyed,  by  beginning  at  equal  distances 
from  the  north-west  corner,  and  taken  Upon  said  BrOwn's 
northern  arid  western  boundaries,  so  that  a  right  line 
between  those  equidistant  points,  shall  be  equal  in  length 
to  one  line  Of  a  square  whose  area  is  409  acres  ';  front 
these  points,  sO  taken,  extend  parallel  lines  for  the 
boundaries  of  the  survey,  so  as  to  exclude  the  sinking 
spring  at  equal  distances  from  each  projecting  line,  and 
so  far  as  that  a  line  at  right  angles  to  said  parallel  ex- 
tending lines;,  shall  include  the  quantity. 

The  appellees  have  the  better  equitable  claim"  to  so 
mu«h  land  lying  within  the  actual  survey;  as  assigned  to 
their  an&estor,  which  shall  fall  within  Harrod's  location, 
when  surveyed  as  before  directed  ;  and  for  that  quan- 
tity, they  are  to  have  a  deed  of  release  and  transfer  from 
the  appellants,  of  their  legal  title  *  with  warranty  ortly  a» 
gainst  those  claiming^  or  to  claim  under;  by;  or  through 
them. 

It  appears  that  the  decree  of  the  circuit  court  of  Lin- 
coln, (to  whose  jurisdiction  this  cause  had  beeii  assign- 
ed by  law)  doed  not  comport  with  this^  opinion,  as  to  this 
manner  of  surveying  Harrod's  claim. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree: 
of  the  Lincoln  circuit  court,  herein  pronounced,  be  an- 
nulled, and  it  is  hereby  set  aside  ;  the  cause  is  reman- 
ded to  the  said  circuit  court,  with  directions  to  enter  si 
3  G 
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Crow's  heirs  decree  in  favor  of  the  said  heir  of  James  Harrod,  the 
Harry's  heir.  Present  appellee,  against  the  appellants,  in  conformity 
with  this  opinion  ;  to  be  performed  by  the  said  infants, 
respectively,  within  six  months  after  their  full  age,  unless 
they  shall,  within  that  time,  shew  cause  against  the  de- 
cree :  and  that  such  proceedings  maybe  had,  as  shall  be 
necessary  to  carry  this  decree  into  execution  ;  and  do 
equity  accordingly,  between  the  parties.  Which  is  or- 
dered to  be  certified  to  the  said  court. 


Meytift.     TfcE  COMMONWEALTH,  by  DAVIS, vs.  DITTO, 

On  the  trial       The  Chief  Justice,   delivered  the   following  opi- 
ef  anmdiclment  mon  Qf  tne  court . — The  question  arises  out  of  a  bill  of 

for   an   orience  .  ,  .   .  \  .  .   .      ~    . 

relating  to  a  exceptions,  which  states,  that  upon  the  trial  01  the  m- 
publk  road,  the  dictment  against  the  defendant,  for  an  assault  and  bat- 
legahty  orregtt-  tery  on  tne  overseer  of  a  road,  whilst  in  the  exercise  of 
deiofthecoun-  ms  official  duties,  the  counsel  for  the  commonwealth 
ty  court  eftab-  moved  the  court  to  instruct  the  jury,  that  a  copy  of  an 
lifhingtheroad,  orcjer   0f  tne   COunty   court,  should  be   considered   by 

t'3  n  not      hg    n.  j  t  j 

quired  into  j  them  as  correct,  in  as  much  as  that  court  had  no  power 
but  it  is  final  &  over  the  judgments  or  orders  of  the  county  court.  The 
conclufive,  un-  i^-jj  0f  exceptions  states,  that  it  was  the  order    establish- 

til  let  afide  or  .  ,  l ,.  .      '  ,  .     c       .         .  ™, 

reverfed  by  the  ing  tne  road  in  question,  and  sets  it  forth  at  large.  1  he 
court  of  appeals,  order  recites,  that  certain  persons  by  name,  "being  ap- 
pointed viewers  of  a  road  beginning  at  the  county  line, 
where"  Sec.  "  and  ending,  &c,  which  report  is  or- 
dered to  be  confirmed  and  established."  But  the  court 
overruled  the  motion,  and  permitted  the  jury  to  take  in- 
to consideration  the  legality  of  the  order  of  the  county 
court  respecting  the  road. 

It  is  certainly  a  correct  principle,  that  neither  the  cir- 
cuit court,  nor  the  jury,  had  a  right  to  inquire  into  the 
legality,  formality,  or  irregularity  of  the  proceedings  of 
the  county  court,  in  the  establishment  of  a  road. 

Although  irregularities  may  have  been  committed, 
and  the  requisites  of  the  law  respecting  roads  may  have 
been  dispensed  with,  that  order  must  be  final  and 
conclusive,  until  set  aside  or  reversed  by  the  court 
having  proper  control  over  the  orders  of  the  county 
court.  The  only  point,  really  presented  by  the  bill  of 
exceptions,  seems  to  be,  whether  the  legality  of  the  or- 
der produced,  could  be  gone  into  in  that  collateral  way. 
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The  order  produced,  is  very  informally  expressed;  but  TheCoMMON- 
it  sufficiently  appears,  that  the  road,  from  the  beginning,  p"""'  y 
running  by  the  places,  and  to  the  end,   as  expressed  in  «?*, 

the  order,  had  been  established  by  the  county  court.  Ditto, 

The  motion,  therefore,  to  the  court  was  proper,  and 
ought  to  have  prevailed.  The  jury  ought  to  have  had 
nothing  to  do  with  the  legality,  or  illegality,  or  irregular- 
ity of  the  order  ;  and  the  opinion  of  the  court  in  that 
respect  was  erroneous. 

Wherefore,  it  is  considered  by  this  court,  that  the 
verdict  and  judgment,  in  the  said  indictment,  for  the 
said  misdemeanor,  be  set  aside  and  annulled,  and  the 
cause  remanded  to  the  circuit  court,  for  new  proceed- 
ings to  be  had  therein  conformable  to  this  opinion. 
And  it  is  also  considered,  that  the  defendant  pay  to  the 
prosecutor,  Thomas  Davis,  at  the  foot  of  the  indictment 
set  down,  and  now  prosecuting  in  this  behalf,  the  costs 
by  him  in  this  behalf  expended. 


BROWN  vs.  CROW'S  heirs. 

CROW'S  heirs  having  the  younger  patent  to  the  land  the°dnecrreevee^ 
in.  dispute,  instituted  a  suit  in  chancery  against  Brown,  inferior  court, 
to  compel  a  conveyance  of  the  legal  title.  the  de«ee  pr°- 

The  cause  came  by  appeal  into  the  court  of  appeals.       n^n«d  by  the 

x      _  .  /    X';  ;  rr  .  court  of  appeals 

In  November  1801,  this  court  pronounced  a  decree  and  remanded 
principally  in  favor  of  Brown — See  Pr.  Dec.  119.  At  to  che  inferior 
a  subsequent  term  of  the  court,  by  consent  of  both  parties.  c°u,rt.  c°  beJ*X~ 

j  j      u-      j  j  J  -      T\/r         ned  into effeft, 

entered  on  record,  this  decree  was  opened;  and  in  May  cannot  after- 
1804,  a  new  decree  was. pronounced,  establishing  Crow's  wards  be  inqui- 
claim  ;  and  directing,  in  substance,  that  it  should  be  sur-  "*-  "?t0  by  [he 

....  P '      ,  ,  i  •     ■  inferior  court  or 

veyed  by  lines  running  hali  way  between  his  improve-  court   of    ap- 

ment  and   the  improvements  of  several  other  persons,  Pea]s. 

and  south,  &c — See  Pr.,Dec.  124.  .  Uf  f  aPpeal 

r-n,  •        ,  ,        .     r      •  •    l       i-        be    taken   trom 

Ihis  decree  was  sent  to  the  interior  court,  witn  di-  pioceedings  had 
rections  to  carry  it  into  effect.  thereon,  it  only 

Upon  executing  the  order  of  survey,  it  was  found  that  c'nfidered  whe! 
Myers's  improvement  (being  one  Crow's  entry  was  di-  therthe  decree 
rectedby  the  court  to  run  half  way  to)  was  so  far  distant  ofthe  cou'"  *>{ 
fromCrow's  improvement,  that  lines  halfway  fromCrow's  '  JJJjJ  ^^ 
improvement  to  the  two  next  improvements,  would  inter-  left  according 
sect  before  Crow's  survey  could  reach  halfway  to  Myers's  t0  Us  true  in- 
Improveme.nt.     The  surveyor,  therefore,  disregarded  the  )"[ and  mea°" 
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Beowk       direction  to  run  half  way  to  Myers's  improvement,  as. 
Crowds  heirs,  impossible  to  be  complied  with. 

Brown  excepted  to  this  report  of  the  surveyor,  and  the 

It   is  a  ge-  court  set  it  aside,  and  directed  a  survey  to  be  made  by 

that   consent*'  making  the  half  way  points  between  Crow's  and   the 

cannot  give  ju-  other  improvements  the  angles,  instead  of  t;he  side  line 

rifdiftion.         0f  Crow's  survey.  ' 

once  have  ju-  From  that  order  and  direction,  an  appeal,  by  consent, 
rifdidion  of  a  was  taken  by  Brown,  which  was  to  be  considered,  if  ne- 
caufe,  and  h,ve  cessary,  a  cross  appeal  by  Crow's  heirs  also, 
that  their  power  Clay,  {ox  the  appellant  (a).— I  contend that  from  the 
is  gone,  content  situation  in  which  this  cause  now  stands,  the  whole  merits. 
can  reftore  it.  are  0pen  for  adjudication,  as  if  it  never  had  been  before 
decree  of  the  this  court.  An  interlocutory  decree  pronounced  by  a 
court  of  appeals  courtof  original  jurisdiction,  although  it  may  settle  eve- 
diiregarded    as  r„  question  of  right  between  the  parties  ;  and  be  kept 

furplufaee.  J  r        ■>  r  %     •"  t '       \       •■>      '  *         • 

Cofts  fpeci-  open  tor  the  purpose  ox  completing  the  detail  only  ;  is 

ally  adjudged,    liable  to  be  set  aside  by  that  court,  and  a  decree  entirely, 

m        h  different  pronounced.     So  long  as  the  parties  remain  in 

V      '3  9.     court,  this  is  the  case.     And  nothing  but  the  final  decree 

of  the  court  terminating  the  cause,  puts  an  end  to  the 

power  of  the  court  over  it. 

The  decrees  of  this  court,  must  be  tested  by  the  rules 
applicable  to  courts  of  original  jurisdiction,     When  this 
court  reverses  a  decree  of  an  inferior  court,  it  pronounces 
such  decree  as  the  inferior  court  ought  to  have  pronoun- 
ced :  and  when  pronounced,  it  cannot  be  more  binding 
than  if  it  had  been  pronounced  by  the  inferior  court  in 
the  first  instance.     If  this  decree,  entered  in  May  1804, 
had  been  given  by  the  inferior  court  in  the  first  instance, 
it  would  have  been  open  to  that  court,  until  a  final  de- 
cree was  pronounced.     This  court,  when  it  pronounces 
a  decree,  may  either  carry  it  into  effect  itself,  or  may  re- 
mand it  to  the  inferior  court,  fpr  them  to  do  it — 1  Brad. 
(A)  Afts  of  283  (*). 
1796-7,  p.  70,       Remanding  the  cause  to  the  inferior  court,  to  be  car- 
»  Mf.  ried  into  effect  by  them,  is  not  a  matter  of  necessity,  re- 

quired by  law  ;  but  is  simply  a  rule  of  utility,  to  relieve 
this  court  from  the  burthen  of  it. 

If  this  court  had  retained  this  cause  for  the  purpose  of 
carrying  it  into  effect,  the  decree  would  have  been  clear- 
ly in  their  power.  Remanding  the  cause  to  the  inferior 
court,  to  be  carried  into  effect  by  them,  cannot  give  the 
decree  any  greater  effect.     The  inferior  court  is,  for  this 
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purposa,  as  much  the  ministerial  officers  of  this  court,       Brown 
as  a  commissioner  or  surveyor  acting  under  your  special   crowds  heirs. 
order  would  be. 

i  If  I  am  right  in  this  point,  this  court,  at  the  May  term 
1 804,  had  a  right  to  revise  their  decree  of  November 
1801,  without  consent ;  and  to  correct  it,  if  erroneous. 
I  only  ask  them  to  do  the  same  now.  But  if  this  court 
has  not  jurisdiction  to  revise  and  correct  their  decrees, 
as  I  contend  for,  then  the  decree  of  1804,  was  coram  non 
judice  ;  for  consent  cannot  give  jurisdiction. 

I  will  admit  there  are  cases,  where  courts  have  enter- 
tained jurisdiction  by  the  consent  of  the  parties  ;  but 
they  have  been  where  the  parties,  by  the  admission  of 
facts,  presented  the  cause  to  the  court  in  a  shape  in  which 
they  appeared  to  have  jurisdiction  ;  and  the  court  did 
not  inquire  into  the  reality  of  that  appearance.  When- 
ever a  court,  not  having  jurisdiction,  act  as  if  they  had, 
it  is  void,  and  will  be  so  declared  whenever  it  shall  come 
under  the  consideration  of  any  tribunal.  It  is  so  laid 
down  in  Dallas. 

The  decree,  therefore,  of  1801,  and  not  that  of  1804, 
ought  to  be  carried  into  effect. 

If  the  cause  is  not  open,  as  I  contend  for,  the  court 
must  decide  to  what  extent  it  is  open,  and  how  far  in- 
quirable  into. 

Allen  and  Talbot,  for  the  appellees — The  first  posi- 
tion contended  for  by  Mr.  Clay,  would  be  highly  incon- 
venient, if  it  were  law  ;  but  it  cannot  be  correct.  When- 
ever a  cause  is  brought  into  this  court,  and  you  pronounce 
your  decision  on  it,  and  send  the  parties  out  of  this  court, 
that  decree  is  forever  obligatory  between  them.  The 
questions  thereby  decided,  cannot  again  be  inquired  in- 
to by  the  inferior  court,  and  this  court  can  only  review, 
if  the  cause  is  brought  up  again,  what  the  inferior  court 
has  done,  and  correct  any  thing  they  may  have  done  im- 
properly. After  the  parties  are  once  out  of  this  court, 
you  have  no  way  of  bringing  them  back.  And  it  would 
be  strange  indeed,  if  the  decrees  of  this  court,  were,  as 
to  their  validity,  to  depend  upon  the  manner  of  carrying 
them  into  effect.  If  correctly  carried  into  effect,  it  has 
not  been  contended,  but  that  they  are  final  ;  but  if  an  ir- 
regularity or  erroneous  decision  be  given  by  the  inferior 
court,  in  the  detail  of  the  cause,  it  is  to  be  the  founda- 
tion of  oyerhaling    the  whole.     As   well   might  it  be 
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contended,  that  after  a  court  of  original  jurisdiction  had! 
entered,  a  judgment  or  decree,  and  the  sheriff  or  clerk 
committed  an  error  in  carrying  it  into  effect  ;  in  conse- 
quence of  which,  the  parties  were  again  brought  before 
the  court,  by  motion,  or  by  writ  of  error  coram  vobis  ; 
that  the  court  could  revise  and  alter  the  principal  judg- 
ment or  decree.  It  is  true,  the  parties  are  in  court  ;  but 
they  are  in  court  for  other  purposes  ;  not  to  litigate  that 
which  was  before  decided,. 

It  may  be  admitted,  that  consent  cannot  give  juris- 
diction, where  the  court  have  not  jurisdiction  ol  the 
subject  matter.  It  cannot  take  the  court  out  of  the  cir- 
cle of  its  powers,  as  to  give  a  court  original,  that  has  only 
appellate  jurisdiction.  But  where  the  court  have  ju- 
risdiction of  the  subject  matter,  but  the  mode,  manner, 
or  time  of  bringing  the  subject  before  them,  is  all  that 
is  questionable,  these  can  be  removed  by  consent  ;  for. 
consent  cures  error.  You  have,  every  term,  appeals  be- 
fore you,  taken  by  consent,  from  interlocutory  decrees. 

Here,  the  cause  was  once  properly  before  the  court  ; 
and  the  decree  of  1801,  was  subject  to  revision  at  that 
term.  The  time  for  doing  this,  had  elapsed  ;  but  the 
parties  had  the  power,  and  did  consent  to  waive  the  time, 
and  again  bring  the  subject  before  the  court.  The  case 
of  Bogle  £s?  Scott  vs.  Fitzhugh,  2  Wash.  213,  is  in  point. 

But  whether  this  court  had  jurisdiction  of  the  cause 
in  1804,  or  not,  was  a  subject  for  its  decision  at  that 
time  ;  and  whether  properly  or  improperly  decided, 
cannot  now  be  questioned.  This  is  a  court  of  general 
jurisdictions  :  and  when  a  cause,  not  within  the  juris- 
diction of  such  a  court,  is  brought  before  them,  if  the 
exception  for  want  of  jurisdiction,  is  not  taken  in  due 
time,  it  is  considered  as  waived,  and  cannot  thereafter 
be  inquired  into.  The  case  refered  to  in  Dallas,  was 
a  case  of  a  court  of  special  jurisdiction,  and,  not  appli- 
cable to  one  circumscribed  like  the  present. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — Three  questions  have  been  made,  in  the  ar- 
gument of  this  cause  : 

Is  the  cause  now  open,  as  if  it  had  never  been  acted 
upon  by  the  court  of  appeals  ? 

If  not,  to  what  extent  is  it  open  ? 

Was  not  the  exercise  of  jurisdiction,  by.  the  eourt  of 
appeals,  at  a  term  subsequent  to  that  at  which  the  first 
decree  was  pronounced,  coram  nonjud'ice  $ 
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The  first  question  has  been  argued  in  the  affirmative,       Brown 
by  supposing  the  decree   rendered  By  die   court  of  ap-    Crcv^s  hein 
peals  between  the  parties,  and  sent  down  to  the  court  be- 
low, to  be  carried  into  effect,  was  only  interlocutory,  and 
not  final.     But  we  are  of  opinion,  it  was  final  as  to  eve- 
ry thing  which  was  adjudged  and  determined  by  that  de- 
cree ;  or,  in  other  words,  that  it  was  final  as  to  the  mat- 
ter of  right.     The    act  of  assembly,  establishing  the 
court  of  appeals,  provides,  that  "  The  court  of  appeals 
shall,  m  case  of  a  partial  reversal,  give  such  judgment 
or  decree  as  the    inferior  court  ought    to  have  given." 
And  the  next  clause  of  the  act,  declares,  that  "  On  ap- 
peals, and  writs  of  error,  it  shall  be  lawful  for  the  court 
of  appeals,  to  issue  execution,  or  remit  the  cause  to  the 
inferior  court,  in  order  that  execution  may  there  issue  ; 
or,  that  other  proceedings  may  be  had  thereupon"  (a).      (a)  A€t»  of 
These  clauses,  taken  together,  provide  for  two  distinct  *796  7>P-  7°» 
cases;  and  their  just  exposition  will  remove  all  difficul-  V3'  l  Brad» 
ty  on  the  subject. 

The  clear  intention  of  the  law,  is,  that  where  the  judg- 
ment or  decree,  from  its  nature,  requires  nothing  further 
to  be  done,  to  effectuate  it,  but  execution  to  be  issued 
thereon,  this  court  may  either  retain  the  cause,  and 
award  the  execution  themselves,  or  remit  the  cause  to 
the  court  below,  that  execution  may  there  be  done.  In 
both  cases  the  judgment  or  decree  is  equally  final. 

But  where  it  is  necessary,  "  that  other  proceedings" 
shall  be  had,  necessary  for,  or  preparatory  to  the  com- 
plete effectuation  of  the  judgment,  before  it  can  be  car- 
ried into  execution,  it  is  conceived  to  be  the  duty  of  the 
court,  in  all  cases,  to  remit  the  cause  to  the  inferior  court 
for  those  "  other  proceedings"  to  be  there  had  in  the 
cause  ;  such  as  the  making  of  a  survey  ;  the  settlement 
of  rents,  and  profits  ;  and  other  similar  proceedings. 

But  surely  the  law  did  not  intend,  that  in  the  latter 
description  of  cases,  the  judgment  or  decree  of  this 
court,  settling  the  matter  of  right  between  the  parties, 
should  be  less  conclusive  than  in  the  former.  The  le- 
gislature foresaw,  and  has  provided  for  the  inconve- 
nience that  would  have  arisen  from  this  court  itself  hav- 
ing to  preside  over,  and  settle  those  appendages  of  the 
right,  determined  by  their  judgment  or  decree  ;  and  had 
wisely  refered  them  to  the  inferior  tribunals,  subject  to 
the  correction  of  this  court,  as  in  other  cases. 
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Brown  &  contrary  construction  of  the  law,  would  involve  the 

Crow™ heirs,  absurdity  of  an  appeal  from  the  decree  of  the  appellate 
tribunal,  to  itself  ;  and  the  still  greater  absurdity  of  the 
reversal  of  the  proceedings  of  the  inferior  tribunal,  be- 
cause it  had  obeyed  the  mandate  of  this  court.  If  this 
were  tolerated  by  the  law,  there  would  be  no  end  to  ap- 
peals and  writs  of  error.  We  are,  therefore,  of  opinion, 
that  this  cause  is  not  now  open,  as  if  it  had  never  been 
acted  upon  in  the  court  of  appeals. 

The  second  question  will  be  considered,  after  the: 
third  is  disposed  of. 

On  the  third  question,  we  are  of  opinion,  that  the  se- 
cond decree  made  by  this  court,  in  the  cause,  by  the  con- 
sent of  the  parties,  was  not  non  coram  judice. 

It  must  be  admitted  as  a  general  principle,  that  consent 
cannot  give  jurisdiction  :  but  this  principle  Only  applies 
to  originial  jurisdiction  ;  or  in  other  words,  to  those  ca- 
ses where  the  court  never  had,  by  law,  jurisdiction  in 
the  case.  But  where  the  court  once  had  jurisdiction^ 
although  the  power  may  have  been  executed,  so  that 
without  the  consent  of  parties,  the  court  <:ould  not 
change  their  former  judgment  or  decree,  the  jurisdic- 
tion may  be,  and  in  many  cases  has  been,  restored  by 
consent.  In  such  cases,  the  maxim  u  consent  takes  a- 
way  error,"  applies.  2  Wash.  Rep.  213,  recognized 
this  distinction. 

From  the  decision  on  the  first  and  third  questions,  the 
answer  to  the  second,  clearly  follows- — that  this  cause  is 
now  open,  so  far  only,  as  is  necessary  to  ascertain  whe- 
ther the  general  court  has  given  a  proper  exposition  to 
the  decree  of  this  court,  and  has  carried  it  into  effect,  ac- 
cording to  its  true  intent  and  meaning. 

It  appears  that  the  surveyor  had  returned  a  report  td 
the  general  court,  which  was  excepted  to,  and  set  asidef- 
upon  a  supposition  that  it  had  been  executed  contrary  to 
the  true  meaning  of  the  decree  of  this  court,  which  had 
been  entered  upon  the  records  of  the  general  court  :  and 
it  is  alleged,  that  the  former  decree  of  this  court,  is  im- 
practicable. 

It  is  true,  the  decree  appears,  from  the  surveyor's  re- 
port, not  to  be  literally  practicable,  on  account  of  My- 
ers's improvement  being  so  far  removed  from  the  town 
spring,  and  improvement,*  that  the  half  way  line  drawn 

*  Obje&s  called  for  in  Crow's  entry. 
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between  them,  falls'  outside  of  the  intersection  of  the       Biown 
half  way  line    between  the  town  spring,  and    Fisher's   rjubw's  heirs' 
spring  and  improvement,  and  the  half  way  line  between 
the  town  spring,  and  Fields's  spring  and  improvement. 

The  surveyor's  report,  which  was  excepted  to,  seems 
to  us  to  have  been  executed  in  conformity  with  the  true 
intent  and  meaning  of  the  decree  of  this  court,  made  the 
decree  of  the  general  court :  and  that  the  half  way  line 
between  the  town  spring  and  Myers's  spring,  should  be 
considered  as  surplusage  in  the  decree  ;  in  as  much  as  the 
survey  is  completed  without  it,  by  the  intersection  of  the 
half  way  lines  between  tne  town  spring  and  Fisher's 
spring,  and  the  town  spring  and  Fields's  .spring. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  general  court,  giving  an  exposition  to  the  former 
decree  of  this  court,  contrary  to  the  foregoing  opinion, 
ind  directing  a  survey  to  be  made  agreeably  to  such 
exposition  ;  and  also  their  order  setting  aside  the  sur- 
veyor's report,  which  was  made  and  returned  to  the  ge- 
neral court  agreeably  to  the  said  fonrier  decree  of  this 
court,  shall  be,  arid  are  hereby  reversed  and  set  aside  : 
and  it  is  further  ordered,  that  this  cause  be  remanded  to 
the  said  general  court  ;  which  court  is  directed  to  enter 
lip  a  decree  between  the  parties,  pursuant  to  the  said  for- 
mer decree  of  this  court,  according  to  its  true  intent  and 
meaning,  as  recognized  and  explained  in  the  foregoing 
opinion  t  and  it  is  further  decreed  and  ordered,  that  each 
of  the  parties  pay  their  own '  costs  in  this  behalf  expend- 
ed.    Which  is  ordered  to  be  certified  to  said  court. 

Judge  Bibb,  dissented  as  to  costs,  thinking  that 
Brown,  who  had  improperly  excepted  to  a  correct  re- 
port of  survey,  ought  to  have  been  adjudged  liable  to 
all  costs  subsequent  and  consequent  upon  his  excep- 
tion. 

Judge  Trimble,  thought  that  as  the  other  report  es- 
tablished by  the  general  court,  was  more  injurious  to 
the  appellant  than  the  first  report,  Brown  ought  not  to  be 
made  to  pay  costs,  unless  it  appeared  that  the  decree  of 
die  general  court,  as  to  the  survey  directed  in  their  de- 
cree, was  contended  for  by  him  ;  but  that  he  should  not 
have  costs. 

The  other  judges  concurred  with  judge  TrimblEo 
3  H 
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Mayzyd.  LEE  vs.  WALL.* 

_  An  entry  held  THIS  cause  was  argued  by  Allen,  for  the  appellant, 
invalid  on  ac-  The  Chief  Justice,  delivered  the  following  opi- 
redt  defcription  nion  of  the  court : — The  appellee  exhibited  his  bill  a- 
and  want  of  no-  gainst  the  appellant,  to  obtain  relief  against  the  elder 
tonety.  grant  ;  and  the  court,  thinking  he   had  the  better  equi- 

table claim  to  a  part  of  the  land  in  controversy,  pronoun- 
ced a  decree  accordingly  ;  from  which  Lee  appealed. 

Wall  claims  under  a  certificate  for  a  village  right  of 
400  acres,  and  the  pre-emption  appendant,  granted  to 
Thomas  Williams,  on  the  16th  February  1780,  "lying 
on  the  second  right  hand  fork  of  Lawrence's  creek,  that 
heads  with  the  waters  of  Licking,  to  include  his  im- 
provement, made  by  Charles  Lecompt."  Which  cer- 
tificate was  entered  (as  to  the  settlement  of  400  acres) 
with  the  surveyor,  on  the  23d  of  the  same  month,  in  the 
same  words,  and  is  the  claim  in  controversy. 

The  appellant  claims  under  George  Evans's  entry, 
made  in  1783. 

The  second  right  hand  fork  heading  with  the  waters  of 
Licking,  would  not  lead  to  the  improvement  claimed  for 
Williams's  ;  and  if  that  improvement  was  really  inten- 
ded by  the  locator,  the  reference  to  the  fork  of  Law- 
rence's creek,  is  false  and  deceptive. 

A  call  for  a  natural  object,  so  deceptive  and  mislead- 
ing as  that,  could  only  be  counterbalanced  and  overruled 
by  some  other  certain  and  well  known  object  of  descrip- 
tion. Williams's  entry  gives  no  other,  but  "  his  im- 
provement made  by  Charles  Lecompt."  As  the  call  for 
the  fork  of  Lawrence's  creek,  is  false,  the  entry  can  on- 
ly be  said  to  inform  us,  after  searching  the  second  fork, 
(if  no  improvement  was  found  there)  to  look  somewhere 
on  the  waters  of  Lawrence's  creek,  on  a  fork  of  it,  for 
the  improvement. 

What  kind  of  an  improvement  this  was,  the  entry  does 
not  say.  It  may  have  been  a  cabin,  or  a  marked  tree, 
a  pen,  or  a  brush-heap  ;  any  one  of  which,  in  the  lan- 
guage of  those  times,  since  sanctioned  by  usage  and  the 
common  consent  of  the  country,  was  an  improvement. 
The  proof  that  Lecompt's  cabin  was  of  split  logs,  not 
common  amongst  improvers,  cannot  avail,  except  so  far 
as  it  might  have  assisted  to  give  the  cabin  notoriety. 

*  Abfent,  Judge  Trimble. 
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But  the  evidence  in  the  cause,  so  far  from  establish-  L" 
ing  notoriety,  as  to  •  "Williams's  improvement  made  by  \Vail, 
Charles  Lecompt,"  does  not  establish  even  the  identity 
of  any  such  improvement.  Charles  Lecompt  and  Alex- 
ander M'Clelland  say,  that  in  1775,  said  Lecompt  and 
David  Perry,  together,  built  two  cabins  of  split  logs  on 
the  first  large  right  hand  fork  of  Lawrence's  creek  ;  one 
of  which  was  for  said  Lecompt,  the  other  for  Perry  ; 
that  when  Lecompt  and  Perry  went  up  that  fork  to  im- 
prove, M'Clelland,  M'Connel,  and  others,  went  up  the 
main  fork  to  make  improvements  ;  that  a  day  or  two  af- 
ter Lecompt  and  Perry  had  made  their  improvements, 
Perry  shewed  them  (in  hunting)  to  M'Clelland ;  and  a 
few  days  thereafter,  the  company  left  the  country. 
Whether  Perry  ever  returned,  does  not.  appear  ;  Le- 
compt did  not  return  for  near  twenty  years. 

Ignatius  Mitchell,  says  he  was  on  Lawrence's  creek 
and  its  waters  in  1776,  improving,  (and,  he  thinks,  on 
the  right  hand  fork  of  the  creek)  and  saw  the  cabins  of 
split  logs,  and  thinks  he  heard  them  called  Perry's  and 
Lecompt's  cabins,  by  two  of  his  company. .  We  hear  no 
more  of  these  cabins  until  1 784.  But  that  either  of  them 
was  built  for  Williams,  or  sold  to  him,  or  had  acquired 
any  fame  as  his,  before  the  date  of  his  entry,  is  not  made 
out  by  any  colour  of  proof.  The  call  for  Williams's 
improvement,  was  altogether  insufficient  in  itself,  and 
could  not  correct  the  delusive  reference  to  the  second 
right  hand  fork,  instead  of  to  the  first  large  fork,  upon 
which  the  claim  has  been  surveyed. 

The  entry  of  Williams,  under  which  the  appellee 
claims,  is,  therefore,  altogether  vague  and  uncertain. 
The  decree  of  the  circuit  court  of  Mason,  in  sustaining 
the  said  claim  of  the  appellee,  must  be  reversed,  and  it  is 
hereby  annulled  and  set  aside  ;  the  cause  remanded  to 
the  said  court,  with  direction  to  dissolve  the  injunction, 
and  dismiss  the  bill,  with  costs.  Which  is  ordered  to 
be  certified  to  the  said  circuit  court. 


BOWLES  vs.  SOUTH. 
BOWLES,  claiming  by  virtue  of  an  entry  on  a  trea-     Thedifcove- 
sury  warrant,  made  in  Tune   1780,  exhibited  his  bill '?  "f  new  w!t' 

•  o         i  i-       i    •  ,  ,  ,  .         neflestoa  point 

against  bouth,  who  claimed  a  settlement  and  pre-emption  ^  \elie>  or  t0  a 
of  an  elder  date, 
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Bowie*  South,  in  his  answer  to  l!hat  bill,  did  not  insist  upotj 

South.       tne  validity  of  his  entries,  nor  the  notoriety  of  the  ob- 
ject (Irvine's  improvement)  which  they  called  for  ;  but 
point  which  the  relied,  upon  his  elder  patent. 

and'Li  "d  to  put  The  inferior  court  decided  that  Bowles's  entry  was  a 
in  iUue,  in  the  valid  one,  and  decreed  South  to  convey  to  him.  That 
fonrer  fmt,  is  decree  was,  on  an  appeal,  affirmed  by  the  court  of  ap- 
bUl'tfKTfew-/ : peals— -See  Pr.  Dec.  32.  . 

South  then  filed  his  bill  of  review,  stating  that  "  he 
hath  obtained,  information  of  the  existence  of  testimony 
very  material  to  the  support  of  his  said  claim,  and  where- 
by he  would  fully  establish  the  improvement  for  which 
his  said  certificate  was  granted.  The  testimony  so  dis- 
covered, is  that  of  Robert  M'Millen,  Jesse  Hodges,  Ja- 
cob Starnes,  and  Ambrose  Coffee.  That  he  did  not 
know  of  said  witnesses,  or  any  of  them,  prior  to  the 
time  of  pronouncing  the  said  decree." 

Bowles  demurred  to  this  bill.     The  court  overruled 
the  demurrer.     An  answer  was  then  put  in,   and  the 
cause  progressed  to  final  hearing ;  when  the  court  pro- 
nounced a  decree  in  favor  of  South  ;  establishing  the  va- 
lidity of  his  entries,  &c.  .  From  this  decree  Bowles  ap- 
pealed. 
May  iqtb.         Allen  and  Hughes,  for  the  appellant — -Contended  that 
the  case  of  Respass,  &?c.  vs.   M'Clanahan   (c),  was  in 
(a)  Antt  342.  point,  and  that  the  principle  there  laid  down,  would  go- 
vern this  case. 
May  zotb.         Hardin,  for  the  appellee,— It  has  been  laid  down  in 
some  books,  that  a  bill  of  review  will  not  lie-in  the  infe- 
rior court,  after  an  affirmance  in  the  appellate  tribunal. 
This  rule  must  be  restricted  to  cases  where  the  bill  of 
review  is  founded  on   error  in  law  ;  and  that  far  it  is 
clearly  correct.     It  cannot  extend  to  cases  where  the 
the  discovery  of  a  matter  of  fact  is  the  foundation  of 
the  application.     In  these  cases,  the  correctness  of  the 
Met.  Plead,  decision  given  upon  the  premises  before  the  court,  is  not 
7-?'  79*.  impeached — 4-  Viner  413. 

The  affirmance,  by  the  court  of  appeals,  of  the  decree 
heretofore  pronounced  in  this  cause,  will,  therefore,  be 
no  bar  to  this  application. 

The  decision  in  the  case  of  Respass,  &?c.  vs.  M'Clana- 
han,  has  laid  it  down  to  be  law,  that  the  discovery  of 
new  witnesses  to  a  point  in  issue  in  the  former  cause,  is 
no  ground  for  a  bill  of  review.     But,  farther  than  this  it; 
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has  not  gone.  This  bill  is  founded  upon  the  discovery  Bowlb's 
of  evidence  that  proves  the  notoriety  of  Irvine's  im-  South, 
provement,  and  consequent  validity  of  the  appellee's  en- 
tries. These  points  were  not  in  issue  in  the  former 
cause.  South  having  failed  to  put  it  in  issue  by  his  an- 
swer, no  evidence  could  be  taken  to  those  points,  and  no 
decree  pronounced  relative  to  the  validity  of  South's  en- 
tries. 

A  ground  taken  in  the  decision  of  the  cause  of  Res- 
pass,  &?c.  vs.  3PClanahan,  that  perjury  might  be  encou- 
raged, if  bills  of  review  were  allowed  upon  the  produc- 
tion of  new  witnesses  to  the  facts  in  issue  before,  will  not 
apply  to  a  case  where  the  fact  was  not  in  issue. 

The  omission  to  put  the  fact  in  issue,  is  conclusive  to 
shew,  that  the  appellee  did  not  know  of  it.  He  had  no- 
thing to  call  his  attention  to  the  point,  nor  to  induce 
him  to  search  up  witnesses,  as  the  party  has  where  the 
fact  is  put  in  issue. 

In  1  Har.  Chan.  Pr.  176,  it  is  said,  that  which  is  a 
ground  for  a  new  trial  at  law,  is  a  ground  for  a  bill  of 
review. 

In  2  Black.  Reps.  955,  Broadheadvs.  Marshall,  a  new 
trial  was  granted  where  the  attorney  had  the  evidence 
of  his  client  in  his  possession,  but  had  neglected  to  search 
it  up.  In  3  Burr.  1771,  Fabrilius  vs.  Cock,  a  new  trial 
was  granted  upon  the- discovery  of  circumstances  tending 
to  contradict  the  witnesses  of  the  other  party.  In  2 
Wash.  36,  Ambler  vs.  Wyld,  a  new  trial  was  decreed  by 
the  chancellor,  when  the  party  might  have  had  it  at  law, 
but  for  his  neglect.  And  in  1  Burr.  393,  it  is  said,  that 
a  new  trial  should  be  granted,  where  there  is  reasonable 
doubt,  or  perhaps  certainty,  that  justice  has  not  been 
done. 

In  none  of  these  cases,  was  the  ground  for  the  inter- 
position of  the  court,  as  strong  as  the  present  case.  It 
is  not  to  be  expected  that  every  man  who  has  a  cause, 
will  always  know,  nor  be  advised  of  the  best  possible 
mode  of  preparing  it,  nor  of  every  kind  of  evidence  he 
should  search  for. 

The  discovery  here  made,  is  of  a  new  matter,  depen- 
dant, it  is  true,  upon  oral  testimony.  It  presents  a  new 
case  to  the  chancellor,  which  was  not  before  him  on  the 
former  trial — the  validity  of  South's  entries,  and  cor- 
rectness of  his  survey.  This  must  surely  be  a  sufficient 
ground  for  a  bill  of  review. 
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Rowles  The  rule  laid   clown  in  the   case  of  Respass,  &c.  w^ 

_$m»t.w.  M^Clanahan,  as  I  understand  it,  goes  far  enough.  If 
you  go  farther,  you  will,  in  attempting  to  shut  the  door 
against  litigation  and  perjury,  close  it  against  justice  ; 
and  make  a  man's  ingorance  of  his  right,  the  means  of  his 
loosing  it. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 
May  lyd,  After  a  statement  of  the  case,  he  proceeded  : — The  com- 
plainant in  the  original  cause,  could  have  had  no  decree, 
unless  South's  claim  was  invalid,  or  surveyed  contrary 
to  location  ;  so  that  the  matter  to  which  evidence  is  of- 
fered in  the  bill  of  review,  was  either  necessarily  in  is-, 
sue,  or  might  have  been  put  in  issue  by  South. 

The  doctrine  of  bills  of  review,  as  stated  in  the  deci-. 
sion  of  Respass,  6s?e.  vs.  M'Clanahan,  at  this  term,  need 
not  be  repeated.  This  case,  however,  has  been  said  to. 
differ  from  that,  in  this — that  the  matter  of  the  notori-, 
ety,  or  the  precise  situation  of  Irvine's  improvement, 
was  not  in  issue  ;  that  not  a  single  deposition  was  taken 
in  the  original  cause,  as  to  the  improvement,  on  either  side. 

Whether  witnesses  had  been  examined  to  support  the 
issue,  or  not,  does  by  no  means  constitute  the  basis  of 
the  decision  of  Respass,  &c.  vs.  M'' Clanahan,  as  this  ar- 
gument would  seem  to  infer. 

South's  claim  was  a  village  right,  and  depended  for 
its  locality  and  precision,  upon  Irvine's  improvement. 
If  the  improvement  was  notorious  at  the  date  of  South's 
entries  with  the  surveyor,  and  the  fact  was  known  to  him, 
he  ought  to  have  used  it  for  his  defence,  in  the  original 
cause  ;  and  the  omission  to  put  it  in  issue,  can  be  ascri- 
bed to  his  negligence  only.  He  does  not  state  in  his 
bill  of  review,  that  previous  to  the  decree,  he  was  igno- 
rant of  the  fact  itself  ;  the  existence  of  Irvine's  improve- 
ment ;  or  that  he  knew  of  no  witnesses  to  prove  the  fact, 
other  than  the  four  named.  If  the  fact  was  unknown  to 
him,  he  should  have  stated  it  so,  expressly,  in  his  bill, 
otherwise,  it  must  be  taken  that  he  knew  it. 

But  an  allegation  from  South,  that  he  himself  did  not 
know  that  such  an  improvement  or  cabin  as  that  cal- 
led for  in  his  certificate  of  village  right,  existed,  would 
have  been  a  bold  stroke  at  the  notoriety  of  the  improve- 
ment— the  very  prop  and  strength  of  his  claim.  The 
very  term  notoriety,  imports  diffusive  knowledge  of, 
and  acquaintance  with  the  subject  said  to  be  notorious*. 
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If  such  notoriety  was  actually  attached  fo  Irvine's  ca- 
bin, as  to  render  it  a  good  object  of  location,  as  used  in 
his  entries,  then  it  follows,  that  during  the  pendency  of 
the  original  suit,  he  might,  by  using  reasonable  dili- 
gence, have  found  out,  and  applied  to  some  of  the  wit- 
nesses to  whom  it  had  been  known,  or  who  gave  him 
the  information  originally  ;  and,  if  necessary,  have  pro- 
cured a  prolongation  of  the  time  for  taking  depositions. 

But  it  has  been  said,  that  in  his  answer  to  the  original 
bill,  which  is  a  part  of  his  bill  of  review,  he  has  account- 
ed for  this  omission,  by  swearing  that  his  son  managed 
the  claim  principally  for  him. 

This  affords  another  objection  against  the  application 
for  the  review  ;  for  he  should,  in  such  case,  have  sworn, 
not  only  that  the  new  matter  was  not  within  his  own 
knowledge,  but  also,  he  believed  it  was  not  within  his 
agent's  knowledge,  before  the  pronunciation  of  the  de- 
cree. The  applicant  must  make  out  his  case  complete- 
ly, in  his  bill,  and  not  leave  chasms  to  be  supplied  by 
intendment  :  no  implication  in  favor  of  a  bill  of  review, 
can  be  indulged.  The  interest  of  the  whole  community 
requires  that  there  should  be  some  end  to  controver- 
sies. If  the  matter  was  material  for  his  defence,  (and 
he  has  not  stated  that  it  was  unknown  to  him  before  the 
decree)  he  was  bound  to  have  put  it  in  issue,  and  to  have 
availed  himself  of  it  by  proof,  if  required  :  the  neglect 
of  either,  cannot  be  cured  or  excused,  by  the  discovery 
of  witnesses,  or  "  testimony,"  to  the  matter,  subsequent 
to  the  decree.  If  the  rule  of  defence  should  be  permit- 
ted in  chancery,  so  far  to  differ  from  that  at  law,  as  to 
enable  a  defendant  to  split  and  divide  his  case  into  as 
many  separate  and  distinct  matters  of  defence  as  it  was 
capable  of,  and  to  bring  them  on  to  several  successive 
trials,  proceedings  in  chancery,  now  tedious  enough, 
might  become  endless  to  every  common  intent  of  justice. 

Upon  application  for  review,  it  is  not  enough  that  the 
matter  should  be  new,  but  it  must  also  be  material ;  and 
so  shewn  to  be  in  the  bill.  And  that  question  is  also 
embraced  by  a  demurrer.  Upon  this  application,  the 
affidavits  of  the  four  witnesses  discovered,  were  exhibit- 
ed as  a  part  of  the  bill;  by  reference  to  them,  it  does 
not  appear  that  their  testimony  was  material  to  the  sup- 
port of  South's  entries.  His  certificate  and  entries  call 
for  Irvine's  cabin  ;  those  affidavits  allude  only  to  belted 


Bowles 
kit. 

SotfTK. 


*5$  SPRING  TERM,  ififo 

Bowi*s      anj  marked  trees,  as  Irvine's  improvement ;  not  to  arif 
South.       place  known  or  called  Irvine's  cabin,  or  to  any  cabin 
built  by  him. 

Bills  of  review,  which  seek  to  open  a  cause  again,  for 
testimony,  after  the  parties  have,  by  the  opinion  and 
decree,  found  the  weaker  parts  of  their  case,  must  be  re- 
ceived with  great  caution,  utjznis  sit  litium. 

The  cause  has  been  examined  upon  the  demurrer  to* 
the  bill  only  ;  upon  which,  it  is  the  opinion  of  the  coUrt^ 
that  the  said  bill  contains  no  foundation  for  a  review ; 
and,  therefore,  that  the  judgment  of  the  court,  in  over- 
ruling the  demurrer,  was  erroneous  ;  and  also,  the  con- 
sequent decree. ^Decree  reversed. 


Ma,  iVd     The   FORMER   TRUSTEES  of  PARIS  vs.  thk 
TRUSTEES  of  PARIS.* 

An  aftion  of  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
£uZ*h£™\  the  court:— The  trustees  of  the  town  of  Paris,  for  the 
the  truftees  of  a  time  being,  declared  against  their  predecessors  in  two 
town  to  recover  counts  ;  both  in  assumpsit,  with  an  assignment  of 
non-TeTivery  of  Dreacnes  '>  to  recover,  as  well  for  the  non-payment  of  a 
papers,  records,  sum  of  money,  as  for  the  non-delivery  of  certain  records 
&c  belonging  and  papers  belonging  to  the  corporation* 
tion  C  corpora"      It  might  be  convenient  to  the  trustees  for  the    time 

a  form  of  being,  to  commute  the  records  and  papers  for  money  ; 
aftion  to  reco-  but  the  interest  of  the  community  at  large,  and  of  indi- 
te* recordsP&c".  viduals,  in  the  preservation  of  those  records,  does  not 
muft  be  purfu-  comport  with  such  an  exchange  ;  the  law  will  not  imply 
cd-  .  such  an   agreement,  but  prohibits   such  a  violation   of 

It  is  error  to  1        .        u    °  , 

enter  judgment  trust*     However  proper  an  action  upon  a  general  as- 
againft  a  defen-  sumpsit,  or  upon  a  special  case,  or  agreement*  might  have 
dant  who  has  been,  by  the  trustees  against  their  predecessors,  for  the 
on  whom6 pro-  nioney  only  ;  if  such  an  assumpsit  had  been  legally  and 
cefs  has  not    properly  set  forth ;  yet  as  both  counts  combine  the  pa- 
been  ferved.      pers,  records,  and  money,  they  are,  therefore,  both  in- 
sufficient.    For  the  delivery  of  those  records  and  papers, 
specifically,  some  appropriate   and  compulsive  remedy 
must  be  sought  ;  such  as  a  bill  in  equity,  a  mandamus^ 
or  (if  they  can  be  sufficiently  described  and  identified) 
an  action  of  detinue. 

*  AWent,  Jopg*  Tjumbii., 
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The  judgment  was  erroneously  entered  against  James  Trusties    of 
Little,  who  had  nev*er  appeared  to  the  action,  and  upon    Par"j 
whom  process  had  not  been  executed.  Trustees    of 

Judgment  reversed.  .  Paris. 

The  cause  was  argued  by  Allen,  for  the  plaintiffs. 


WOODS  vs.  PATRICK  and  wife.*  MytyJ. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  Afuitinchan. 
the  court:— *This  was  a  suit  in  chancery,  originally  eery  may  be  re- 
brought  by  Woods  against  Patrick  and  wife.  The  on-  ^"'e  cou°taifor 
ly  question  necessary  to  be  decidedj  is,  whether  the  cause  trial,  by  theory 
was,  or  was  not,  legally  removed  from  the  Fayette  cir-  tf"  9*  *  Jud8c 
euit  court,  to  the  Clarke  circuit,  by  virtue  of  the  order  change^of  *c- 
for  a  change  of  venue,  awarded  by  the  honorable  Samu-  nue. 
el  M'Dowel,  on  the  eighth  day  of  February  1805  ;  and  Incalcnlating 
which  was,  on  the  same  day,  together  with  the  expenses  which  the  order 
of  removal,  deposited  in  the  clerk's  office  ?  This  ques-  fliould  be  lodg* 
tion  has  been  already  determined  by  this  court,  in  the  ed»  before  the 
case  Woods  vs.  the  judges  of  the  Fayette  circuit  court ;  [he"^^"^  * 
in  which  a  peremptory  mandamus  was  awarded,  com-  change  of  ve- 
manding  them  to  permit  the  papers  to  be  removed  pur-  nue,  the  day  of 
suant  to  said  order;  tliey  having  entered  ari  order  upon  orXVlhouid  be 
their  record,  that  the  cause  should  not  be  removed,  be-  incjuded,  &  the 
cause,   as  thev  alleged,  the  order  for  change  of  venue,  fkft  day°f  the 

.      ,     ?       ,  i  •„    j  •;  ■"*.••-  term    excluded 

had  not  been  deposited  iri  proper  time.  .  from  the calcu. 

It  will  only  be  necessary  now  to  observe,  that  it  ap-  lation,  ,  .... . 
pears  from  the  act  Of  assembly,  that  the  March  terni  of  If  after  a-n-!°IV 
the  Fayette  circuit  court  commenced  on  the  tenth  day  0"  °^u°e  aj^ 
of  the  month,  so  that  the  order  was  deposited  with  the  been  legally  de- 
clerk  thirty  dayd  (the  time  required  by  law)  before  the  P0"ted.  Jn_the 
commencement  of  the  next  term,  considering  the  day  of  thart  court  £ 
depositing  the  order  as  inclusive,  and  the  first  day  of  the  ceed  in  ;the 
court  as  exclusive.  And  we  are  of  opinion,  the  days  eaufe,  it  is  er- 
should  be  calculated  in  that  way. 

The  consequence  is,  that  the  Fayette  circuit  court 
ought  not,  at  the  said  March  termi,  to  have  made  anv  or- 
der, or  had  any  proceedings  in  the  cause,  or  to  have  ta- 
ken jurisdiction  thereof  j  especially,  when  objected  to 
by  the  party. -Decree  reversed. 

Hardin,  Talbot,  and  Allen,  for  the  appellant ;  Bledsoe 
and  Hughes,  for  the  appellee. 

*  Abfent,  Judge  Bibb, 

3   I 


456  SPRING  TERM,  180^ 

Myxs*.  WATSON  vs.  ANDERSON.* 

V"/6"  v#*       THIS  cause  was  argued  by  Allen,  for  the  plaintiff,  and 

or  ml  debit  to  an    rri    ,i         /-,,/-,  •  rr-n 

aaion  of  debt  Talbot,  for  the  defendant  in  error-  The  several  points 
on  a  penal  fta-  made  in  the  argument,  are  noticed  in  the  following  o- 
tute,theftat«te  pinion  which  was  delivered  by 

of     limitations  V  n->  ,         ,     „T  ,  ,  . 

may  be  given  in        JUt)GE  IRIMBLE Jacob  WatSOn  SUed  OUt    his    Writ 

evidence.  original,  in  debt,  from  the  clerk's  office  of  the   Warren 

tifffuffe'rano""  c'rcuit  court>  6n  tne  6th  day  of  March  1804,  against  the 
Mi,  he  cannot,*  defendant,  Vincent  Anderson,  which  was  duly  executed ; 
by  writ  of  error  whereupon  the  plaintiff  declared  against  the  defendant 
or  appeal,  pro-  £Qr  tke  non-payment  of  one  hundred  pounds  debt,  which 

cure  3   rtverial  *  ^ 

thereof,  on  ac-  had  accrued  to  him  as  a  penalty,  by  virtue  of  the  act  of 
count  ofanyer-  assembly  in  such  cases  made  and  provided,  on  account 
roneous  opinion  of  the  defendant  having,  on  the  30th  day  of  October  in 

delivered  in  the    ,  .  __•  i  i  j        r         1  1    *•  i 

progref*  0f  the  the  year  1800,  neglected  and  retused  to  deliver  to  the 
cauie.  plaintiff,  upon  demand,  or  within  six  hours  thereafter,  a 

copy  of  the  warrant  of  commitment  and  detainer,  where- 
by the  defendant,  then  sheriff  of  Warren  county,  kept 
and  detained  him,  the  plaintiff,  in  prison.  The  defen- 
dant pleaded  nil  debit ;  and  the  plaintiff  joined  issue 
thereon. 

Upon  the  trial,  the  plaintiff  offered  proof  of  facts  and 
transactions  which  had  taken  place  in  the  year  1800,  in 
order  to  support  his  action.  The  defendant's  counsel 
objected  to  the  testimony  going  to  the  jury,  "  because  it 
went  to  prove  matters  transacted  more  than  one  year 
before  bringing  of  the  suit ;  and  that  the  action  was,  of 
course,  barred  by  the  statute  of  limitations  in  such 
cases." 

Of  this  opinion  was  the  court,  and  directed  the  jury 
to  disregard  the  evidence  ;  to  which  opinion,  the  plain- 
tiff took  his  bill  of  exceptions,  and  then  suffered  a  non- 
suit. 

The  errors  assigned  here,  question  the  propriety  of 
that  opinion  and  direction  ;    and  insist  that  the  defen- 
dant could  not  avail  himself  of  the  act  of  limitations,  by 
giving  it  in  evidence,  under  the  plea  of  nil  debit ;    but 
that  the  statute  should  have  been  specially  pleaded. 
(*)  ASs  of      This  action  is  founded  upon  the  habeas  corpus  act  (a), 
1796.7,  p.136,  which  gives  a  forfeiture,  or  penalty,  of  one  hundred 
xs\*   l  Bfad'  pounds,  to  the  prisoner,  against  the  officer  having  him  in 
custody,  for  "  not  delivering  a  true  copy  of  the  warrant 

*  A  Went,  Edwards,  Ch.  J. 
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pf  the  commitment  and  detainer,  within  six  hours  after      Watson 
demand  thereof  made,  to  the  prisoner,  or  person  de-     andsrson 
manding  it  on  his  behalf." 

The  act  of  limitations  alluded  to  in  the  bill  of  excep- 
tions, is  not  a  part  of  the  general  act  of  limitation  of  ac- 
tions, which  is  applicable  to  civil. suitsin.general ;  but  is 
founded  in  the  46th  section  of  an.  act  passed  1 7th  De- 
cember 1796  (a),  by  which  it  is  provided  (among  other  (*)  A&*  o{ 
■things)  that  aU  actions  or  suits,  brought  on  any  penal  ^Bra/.'ao*33' 
act  of  assembly,  not  affecting  life  or  limb,  shall  be  brought, 
sued,  or  exhibited,  in  one  year  next  after,  the  offence 
committed,  and  not  after.. 

Nil  debit  was  a  proper  plea  to  the  action  ;-  it  relates  to 
the  time  of  puttjng.  in  the  plea,  or  at  least,  to  the  bring- 
ing of  the  action  ;  and  it  therefore  follows,  that  any  thing 
going  to  shew  that  nothing  was  then  due,  by  law,  to  the 
plaintiff,  might  be  taken  advantage  of  by  the  defendant, 
upon  evidence  ;  and  consequently,  that  the  act  of  limi- 
tations  of  penal  actions,  might  well  beset  up  by  him, 
without  pleading  it  specially— r-Sal.  278r-w3  GwiU  Bac. 
Ab.  p.  518.. 

If  a  suit  be  brought  on  a  penal  statute,  after  the  time  Efp.  NT.  ph. 
limited,  the  defendant  need  not  plead  the  statute,  but  z6g~Pr* Dec* 
xnay  take  advantage  of  it,  in  the  general  issue — 3  Gwil.  pen™blkcr—z 
Bac.  Ab,  p.,  505.  The  statute  declaring  the  suit  shall  Saund.  6j,  b. 
not  be  brought  after,  the  defendant,  in  such  case,  does  ^ ms' notes' 
not  owe  ;  and  the  plaintiff  has  no.  right  to.demand.or  re- 
ceive the  penalty,  at  the  time  of  bringing,  the  suit. 

We  are,  therefore,  of,  opinion,  there  is,  no  error  in  the 
opinion  of  the  circuit  court,,  or  the  direction,  given. by 
them  to  the  jury.. 

But  even  if  the  decision  of  the  court  had  been  erro- 
neous, the  plaintiff  cannot  now  make  the  objection. 
Having  submitted  to  a  nonsuit,  which  he  was  not  bound 
to  do,  he  has  abandoned  his  cause  ;  and  therefore  can- 
not avail  himself  of  an  objection  to  the  opinion  of  the 
court,  with  regard  to  evidence.  This  doctrine  is  recog- 
nized by  the  court  of  appeals,  of  Virginia — 1  Wash.  Rep. 
138  ;  and  is  supported  by  the  principles  of  the  case  of 
Trigg  vs.  Shields,  decided  the  last  term. 

If  a  contrary  doctrine  were  to  prevail,  it  would  give 
the  plaintiff  a  most  unreasonable  advantage  over  the  de- 
fendant. For  if  the  court  gives  an  opinion  against  the 
defendant,  upon  a  point  of  evidence  relating  to  his.  de- 
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Watson     fence,  which  he  supposed  to  be  erroneous,  his  only   re- 

AndIkson.    mecty  **i  t0  except  to  the  opinion  of  the  court,  and  after 

a  verdict  against  him,  to  prosecute  his  writ  of  error  ;  in 

which,  if  he  fails,   he  is  forever  concluded.     Why  shall 

the  plaintiff  have  two  chances  to  the  defendant's  one  ? 

Resides,  the  plaintiff  might,  immediately  after  suf- 
fering a  nonsuit,  commence  and  carry  on  a  new  suit  a- 
gainst  the  defendant,  and  at  the  same  time  be  prosecu- 
ting a  writ  of  error  against  him  ;  and  thus  unreasonably 
harrass  the  defendant  with  two  litigations  at  the  same 
time,  for  the  same  cause. 

The  case  oiM'Neeley  vs.  Oldhatn's  administrators,*  has 
been  cited  by  the  counsel  for  the  plaintiff,  to  shew  that 
the  party  becoming  nonsuit,  can  have  relief  by  writ  of 
error  in  this  court,  against  the  erroneous  opinion  of  the 
inferior  court,  given  in  the  cause.  We  have  examined 
that  case  ;  and  although  the  point  might  have  been  made 
in  the  argument,  it  does  not  appear  from  the  record  ; 
nor  is  any  notice  taken  of  it,  in  the  opinion  delivered  by 
the  court.  In  that  case,  the  plaintiff  had  obtained  a  ver- 
dict, which  the  court  erroneously  set  aside.  The  deci- 
sion of  the  court  seems  to  have  gone  on  the  ground,  that 
judgment  ought  to  have  been  rendered  on  the  verdict 
for  the  plaintiff  ;  that  every  thing  afterwards,  was  erro- 
neous ;  and  therefore,  they  direct  judgment  to  be  en- 
tered on  the  verdict,  for  him,  without  any  regard  to  the 
subsequent  proceedings.  The  practice  of  the  courts 
or  nisiprius  and  the  king's  bench,  with  regard  to  non- 
suits, is  not  analogous  to  the  case  here  ;  because  the 
nonsuit  at  nisi  prius,  is  to  be  entered  in  the  king's 
bench  ;  and  therefore,  may  be  set  aside  there.  The  re- 
cord is  arecord  of  the  court  of  kin  g's  bench,  and  not  oi 
he  court  of  nisi  pr'tus ;  arid  indeed,  the  latter  is  only  a 

*  M'NEELEY  vs.  OLDHAM'S  a  dm'rs.— Spring  term  1806. 

M'NEELEY  brought  an  a&ion  at  law,  again  ft  Oldham's  administrators,  in 
Jefferfrn  ;  an  iffue  was  made  up,  and  atrial,  and  verdict  found  for  the  plain, 
tfff.  Anew  trial  was  granted  by  the  court,  to  which  opinion,  the  plaintiffex- 
cepted.  At'a  fubfequent  term,  the  court  gave  the  defendant  leave  to  plead 
dnsw-  The  plaintiff  excepted  to  this  opinion  likewile,  and  then  fuffered  a 
nonfuit.  He  then  profecuted  this  writ  of  error,  and  aflfigned  error  in  the 
opinions  excepted  to. 

This  Court  was  of  opinion  that  the  grounds  ftated  in  the  firft  till  of  excep„ 
tions,  were  not  fufficient  for  granting  a  new  trial  ;  and  therefore,  that  all  thr 
fubfequent  proceedings  were  erroneous.  They,  therefore,  reverfed  the  judg- 
ment on  the  nonfuit,  and  remanded  the  caufe  to  the  inferior  court,  with  di* 
jfeftions  to  reinftate  it,  and  enter  judgment  on  the  verdict  for  the  plaintiff. 
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branch  of  the  forrher.  If  any  case  could  be  shewn,  Watson 
where  the  plaintiff  had  suffered  a  nonsuit,  in  the  king's  AndTrson. 
bench,  or  in  a  trial  at  bar,  after  having  taken  a  bill  of  ex- 
ceptions, and  upon  a  writ  of  error  into  the  exchequer 
chamber,  or  the  house  of  lords,  had  been  permitted  to 
avail  himself  of  the  error  complained  of,  the  case  would 
be  analogous.  But  it  is  believed  no  such  case  can  be 
shewn. 

This  latter  point  has  been  noticed,  because  it  has  been 
relied  upon  by  the  defendant,  and  a  decision  upon  it  pres- 
sed by  the  plaintiff;  but  there  being  no  error  in  the 
judgment  of  the  court  below,  it  must  have  been  affirmed 
without  it.- Judgment  affirmed. 


JASPER  and  others  vs.  QUARLES. 

THIS  was  a  controversy  for  land,  between  settlers  jn  au  cafe, 
Under  the  laws  of  Kentucky,  on  one  side,  and  the  holder  of  confliaing 
of  a  conflicting  military  claim,  on  the  other.  tfonThaJhS 

The  former,  who  were  complainants  in  the  court  be-  and  the  forms  of 
low,  and  appellants  in  this  court,  made  their  improve-  few  are  inade- 
ments,  respectively,  in  the  year  1796  ;  and  settled  there-  jgj^  ^X""^ 
on,  one  in  the  fall  of  that  year,  the  others  in  the  ensuing  court  of"  equity 
spring.  On  the  10th  day  of  August  1798,  they  applied  muft. 
to  the  commissioners  appointed  for  that  purpose,  and  J  .  rlght  of; 
obtained  their  certificates,  specially  describing  the  lands  tfie  *as  of  'oj 
in  controversy  ;  which  were  duly  entered  with  the  sur-  and  '98,  takes 
vevor,  in  the  same  month.     Surveys  made  thereon  were  date  from  theL 

I'  {       ■         ■  ,     i  ,  ,         ,    J  .,      commencement  of 

duly  recorded  and  registered  ;  but  grants  were  not  ob-  trie  fervkes  re« 
tained,  owing  to  the  lien  retained  by  the  state,  for  the  quired  by  thofe 
payment  of  the  purchase  money  in  twelve  annual  instal-  a.a*  for  pr0<:"* 
jnents.  cate  -}  and  w;u 

The  appellee  claimed  under  an  entiy  made  for  Ber-  nold  again**  a 
nard  Lipscombe,  on  a  military  warrant,  in  August  1784,  patent  (founded 

■•,,-,,••  r  r         r         *•  on  an  erroneous 

for  land  in  the  district  01  country  set  apart  tor  the  officers  furvey)  which 
and  soldiers  of  the  Virginia  state  line.    But  this  entry  did  iffued   before 
not  cover  any  part  of  the  land  in  controversy.     In  Au-  'ne  date  of  *e 

.  _„_  1  J  r      i-     fcttler'scertifi- 

gust  1 797,  a  survey  was  made  in  consequence  or  this  cate  ;  provided 
entry,  which  included  the  land  on  which  the  appellants  it  be  younger 
then  resided  ;  and,  in  May  1798,  a  patent  for  this  land,  '^"J^  im" 
issued  to  Lipscombe.  He  conveyed  it  to  the  appellee,  P  The  law  did 
who  brought  suit  and  recovered  judgment  in  ejectment  not  require  the 
against  them. 
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Jasper,  ka        They,  thereupon,  jointly  exhibited  their  bill,  and  ob-i 

Quarlki.     tained  an  injunction  against  him.     Their  bill  states,  that 

their  improvements  were  made  in   1796  ;  their  settle-. 

commiffioners'  ment  thereon,  shortly  after  ;  their  residence  thereon. 

certificate  to  >  X  «•         ._•/•  i 

ftate  any  thing  ever  smce  :  the  granting  of  certificates  to  them,  respect- 
relating  to  trie  ively,  by  the  commissioners  ;  entries  with  the  surveyor  ; 
right,  but  the  surVeys  ;  registry;  a  compliance,  generally,  with  the  acts. 
boundary  ^e-  °f  assembly,  under  which  they  obtained  their  certifi-, 
fcribed  by  the  cates ;  that  knowing  of  Lipscombe's  entry,  they  had 
claimant.  made  an  experimental  survey  thereof,  before  it  was   in 

a  military daim  ^act  surveyed  ;  and,  thereby,  ascertained  that  they  were 
in  the  refer»ed  not  within  it ;  the  illegality  of  Lips  combe's   survey,  as^ 
boundary,  muft  Demg  variant  from  his  entry  :  and,  that  it  included  up- 
con  form  to  the  ?      r cnn  e  1.    1      J  ' 
entry,  or  it  is  wards  or  600  acres  of  surplus  land. 

not  an  appropri.  The  answer  does  not  suggest,  that  the  complainants 
ation  of  the  y^  obtained  their  certificates  without  having,  perform-!, 
ed  the  previous  conditions,  or  for  colourable  settlements 
or  improvements  ;  but  places  the  defence  principally 
upon  the  allegations,  "That  the  patent  issued,  and  the> 
title  was  complete  to  Lipscombe,  before  the  certificates 
were  granted  to  the  complainants  ;  that  certificates  could 
only  issue  for  vacant  land  ;  that  the  claim  of  the  com- 
plainants must  be  founded  in  misrepresentation  and  im- 
position on  the  commissioners,  in  stating"  that  the  land 
was  vacant  and  unappropriated,  which,  in  fact  was  then., 
patented,  and  absolutely  vested  in  Lipscombe. 

The  evidence  in  the  cause,  proved  the  actual  settle-, 
ment,  and  continued  residence  of  the  complainants  ;  and 
also,  the  experimental  survey  and  surplus  land,  charged-, 
in  their  bill. 

Upon  the  hearing  of  this  cause,   in  the  circuit  court 
of  Pulaski,  that  court  were  equally  divided  in  opinion, 
and  by  consent,  a  decree  without  prejudice,  was  enter-, 
ed  against  the  complainants,    and  an  appeal  taken  by 
them. 
My  zetb.         Clay,  for  the  appellants — Contended  that  their  right  to , 
the  land,  commenced   with    their  settlement  thereupon, 
in  1796  ;  if  not  from  that  date,  that  it  did  from  the  pas-, 
sage  of  the  act  of  1797.     That  whenever  land  was  va-. 
cant  at  the  time  of  the  settlement  which  the  law  then  au*. 
thorised,  or  afterwards  recognized,  the  settler  acquired 
a  right  which  could  not  be  divested  by  a  patent  granted 
subsequent  thereto  ;  and  that  the  expressions,  "  vacant 
land,"  used  in  the  acts  of  1797  and  1798,  related  to  the 
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time  of  making  the  settlement,  not  to  the  time  of  grant-    Jasfm,  &c 
ing  the  certificates.  '  Quar'lm; 

Hughes  and  Allen,  for  the  appellee — Contended  that 
the  appellants  were  not  entitled  to  relief  by  bill  in  chan- 
cery. That  the  certificate  not  shewing,  on  its  face,  when 
the  improvements  were  made,  nor  that  two  acres  of 
corn  were  raised,  &c.  it  was  not  good  against  a  patent. 
But  if  good,  it  was  only  evidence  that  the  services  were 
performed  before  the  date  of  the  certificate,  but  did  not 
show  that  they  were  performed  before  the  date  of  the  pa- 
tent to  Lipscombe.  And  if  parol  evidence  were  to  be 
admitted,  to  shew  when  these  things  were  done,  there 
was  no  evidence  here  that  in  fact  the  two  acres  of  corn 
were  raised  before  the  date  of  the  patent.  That  all  the 
requisites  to  obtaining  a  certificate,  must  be  performed, 
before  the  settler  acquired  any  right  to  the  land  ;  and 
that  there  was  here  no  allegation  nor  proof  of  the  noto- 
riety of  the  objects  called  for  in  the  certificates  of  the 
appellants. 

Clay,  in  reply — Insisted  that  chancery  had  jurisdic- 
tion, wherever  the  legal  title  to  land  was  in  one  person, 
and  a  superior  eo^ity  in  another. 

That  the  settler's  right  to  land  commenced  with  do- 
ing the  first  act  required  by  law,  whether  that  were  ac- 
tual settlement,  clearing  ground,  or  raising  corn.  That 
the  law  made  the  commissioners  the  judges  of  these 
acts,  whose  judgment,  when  given,  was  conclusive  on 
all  the  world  ;  that  the  certificate  required  by  law,  was 
to  show  the  land  appropriated,  not  the  detail  of  steps  ta- 
ken to  secure  it ;  that  the  certificate  was  conclusive  of 
their  rights,  and  the  evidence  of  their  time  of  settlement 
proper,  as  it  was  of  a  matter  which  the  certificate  did  not 
purport  to  decide  ;  and  that  the  doctrine  of  notoriety 
which  governed  treasury  warrant  claims,  could  not  ap- 
ply to  settlement  claims,  under  our  acts  of  assembly  ; 
but  if  it  did,  here  was  proof  of  actual  residence,  and  that 
has  always  been  held  sufficient  evidence  of  notoriety. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court.     May  27th. 
After  a  statement  of  the  case,  he  proceeded — 

The  several  positions  taken  in  argument,  on  either 
side,  may  be  confined  to  three  propositions  : 

1st.  Will  a  bill  in  equity  lie  on  behalf  of  a  settler,  un- 
der the  acts  of  the  legislature  of  Kentucky,  against  a 
person  claiming  under  the  legislative  acts  of  Virginia, 
without  proof  of  actual  fraud  or  accident  ? 
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Ja4per,  &c„        2nd.  Were  the  complainants  settlers  on  vacant  land} 
Q11A8H5.     within  the  meaning  of  the  acts  of  assembly  of  1797,  and 
1798?     If  so,  then, 

3rd.   Can  the  intermediate  grant,  between  the  first  oc- 
cupancy and  the  certificates  obtained  from  the  court  of 
commissioners,  defeat  the  claims  of  the  settlers  ? 
Stc  Oow'j       Upon  the  first  question,    taken  as  a  general  abstract 
biiri  vs.  Bar-  proposition,  we  have  no  hesitation  in  saying,  that  in  all 
v '  '    "r*  anU  cases  of  conflicting  claims  to  land,  if  one  hath  right,  and 
the  forms  of  laxo  are  inadequate  to  protect  that  right,  a 
court  of  equity  must. 

The  jurisdiction  of  courts  of  chancery,  from  a  mere 
atom,  has  been  gradually  unfolded  and  extended  ;  strug- 
gling with  the  courts  of  common  law,  in  its  growth  ; 
but  succeeding  in  the  contest,  by  a  happy  facility  in  a- 
dapting  its  forms  to  the  Subjects  embraced  ;  by  an  easy 
pliability  in  its  proceedings  ;  affording  a  more  enlarged 
examination,  a  more  uniform  rule  of  property,  and  a 
more  appropriate  redress.  Chancellors,  it  is  true,  have 
now  classed  their  appropriate  subjects  of  jurisdiction,  un- 
der the  heads  of  fraud,  accident,  and  trusts.  But  it 
must  not  therefore  be  admitted,  that  a  jurisdiction,  the 
most  effectual  and  appropriate  for  the  uniform  decision 
upon  our  land  litles,  must  be  abandoned,  if  it  should 
not  fall  within  the  one  or  the  other  of  those  classifica- 
tions. 

This  court  cannot  say,  that  the  exercise  of  jurisdiction 
by  the  courts  of  chancery,  for  upwards  of  twenty  years  j 
an  acquiescence  without  struggle  j  and  the  silent  appro- 
bation of  the  legislature  ;  shall  not  give  as  good  a  sanc- 
tion, as  a  single  decision  of  a  British  chancellor.  And 
it  cannot  be  imagined,  that  an  incipient  right,  under 
the  laws  of  Virginia,  can  give  license  to  do  a  wrong  in 
Kentucky,  because  of  our  separation  ;  or  that  the  one 
party  interested,  should  be  sole  judge,  in  determining 
when  his  right  to  take,  and  what  he  had  taken  j  were 
equipoised  in  the  scales  of  justice. 

The  second  question  may  be  considered  as  to  the  time 
of  settlement,  and  as  to  the  vacancy  of  the  land  at  that 
time.  Upon  the  first,  the  proof  is  clear  and  explicit,  as 
to  the  improvement  of  the  lands  in  the  fall  of  1796,  and 
that  one  of  the  complainants  (Andrew  Jasper)  setded 
himself  thereon,  in  the  same  fall  ;  and  that  the  others 
settled  upon  theirsy  in  the  ensuing  spring.     At  the  time 
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the  improvements  were  made,  no  law  recognized  them,    Jasper,  &c 

as  any  foundation  of  a  claim  to   the  land.     The  act  of     "ow*ri.is, 

1 795  (a),  was  only  retrospective.     Bat  the  improvement, 

and  continued  residence  in  1797,  was  a  sufficient  settle-      (fl)  ch>  49» 

ment,  under  the  statute  enacted  on  the  first  day  of  March  p'  79' 

in  that  year  (£).  (i)  A£b  of 

But  if  any  doubt  could  have  arisen,  it  is  silenced  by  '796-7, 184. 
the  latter  part  of  the  sixth  section  of  the  act  of  1798  (c),      ,e»  t  Ses  of 
Which  ascertains   and  establishes  the  mode  arid  criterion  1798,  ch.  46, 
of  determining  the  claims,  and  their  priority.     This  sec-  P-  84.  l  Brad; 
tion  will  be  hereafter  more  particularly  noticed.  4' 

The  other  member  Of  the  second  question  is  demon- 
strated in  favor  of  the  settlers,  by  the  plat  and  evidence. 
It  appears  that  the  entry  of  Lipscombe,  cannot,  by  any 
rational  construction,  or  even  plausible  mistake,  be  hiade 
to  include  any  part  of  the  land  in  controversy;  and,  that 
even  his  survey  was  not  executed,  until  after  the  appel- 
lants were  actually  settled,  and  during  their  residence  ori 
the  respective  claims. 

The  land  was  clearly  vacant,  and  unappropriated  by 
Lipscombe,  at  the  tiirie  of  the  improverrients  and  set- 
tlements in  question,  without  deciding  whether  a  settle- 
ment within  the  boundaries  of  an  erroneous  survey  of  a 
"military  location,  previous  to  the  emanation  of  the  grants 
would,  or  would  not,  be  an  act  of  settlement,  authorised 
by  laW. 

The  third  question  depends  upon  the  time  from  which 
the  rights  of  the  settlers,  and  the  claims  of  Lipscombe, 
shall  be  said  to  have  accrued.  By  the  statute  enacted 
and  approved  on  the  first  day  of  March  1797,  the  li- 
cense and  terms  of  settlement  on  vacant  lands  were  de- 
clared. By  this,  one  year's  residence,  previous  to  the 
grant  of  the  certificate  by  the  commissioners,  was  re- 
quired of  each  settler.  As  the  commissioners  were  to 
hold  their  sessions  in  the  several  counties,  commencing 
in  August  1798,  and  ending  in  October,  this  act  would 
have  had  a  very  limited  operation.  On  the  10th  of 
February  1798,  another  act  was  passed,  entitled,  "An 
act  to  amend  and  revise  the  act  entitled  an  act  for  en'*- 
cour  aging  and  granting"  relief  to  settlers"  whereby  it  is 
recited,  that  the  act  aforesaid,  "  is  found  defective,  and 
wants  amending ;  and  it  appears  most  proper  to  draw 
the  said  recited  act,  with  the  necessary  amendments,  in- 
to one  point  of  view." 

3   K 
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Jasper, &t.  Therefore,  it  was  enacted,  "That  any  widow,  or  any" 
Quarles,  free  ma^e  persons,  above  the  age  of  eighteen  years,  and 
every  other  free  person,  having  a  family,  who  shall  have 
or  may  actually  settle  himself  or  herself  on  any  vacant 
and  unappropriated  land,  on  the  south  side  of  Green  ri- 
ver, on  or  before  the  first  day  of  July  next,  clear  and 
fence  two  acres  of  land  and  tend  the  same  in  corn,  shall 
be  entitled  to  two,  and  not  less  than  one  hundred  acres, 
to  include  his  or  her  settlement  in  any  part  of  the  sur- 
vey, which  he  or  she  shall  express  in  his  or  her  entry." 
The  third  section  requires  that  the  party  "  who  shall  be 
entitled  to  a  settlement  by  virtue  of  this  act,  shall  lay  in 
his  or  her  claim  before  the  commissioners  ;  describing 
the  bounds  of  his  or  her  lands  ;  and  have  there  his  or 
her  witnesses  to  prove  their  rights  of  settlement." 

The  sixth  section  requires  the  appointment  of  the 
commissioners,  and  specifies  the  respective  times  and 
places  at  which  their  sessions  shall  be  holden,  in  the  se- 
veral counties  south  of  Green  river,  commencing  in  Au- 
gust and  ending  in  November,  with  power  to  appoint  re- 
sittings,  where'  any  business  had  been  left  unfinished. 
Their  powers  are  declared,  "  To  hear  and  determine 
the  rights  of  settlement  agreeably  to  this  act." 

It  is  evident,  therefore,  that  the  commissioners  had  no 
power  to  grant  new  rights,  but  to  determine  and  ascertain 
those  which  that  act  had  granted.  The  priority  of 
rights  to  be  heard  by  the  commissioners,  under  the  act 
of  1797,  was  declared  by  the  sixth  section  thereof,  viz* 
*'  In  all  disputes  betvween  settlers,  respecting  the  priori- 
ty of  settlement,  the  improvement  first  made  shall  have 
the  preference." 

The  sixth  section  of  the  act  of  1798,  gives  the  com- 
missioners power  "  to  hear  and  determine  all  disputes, 
during  their  sitting,  between  those  who  shall  claim  a 
right  to  settlement  under  this  act."  And  in  all  disputes 
M  between  settlers,  respecting  the  priority  of  settlement, 
the  eldest  improvement  made  since  the  first  day  of 
March  1797,  shall  have  the  preference  ;  but  no  person 
shall  obtain  a  certificate  for  more  than  one  improvement ; 
provided,  however,  any  person  who  may  have  actually 
settled  him  or  herself  on  any  vacant  land,  as  aforesaid, 
prior  to  the  first  day  of  March  1797,  and  comply  with 
the  requisitions  of  this  act,  and  reside  thereon  at  the 
meeting  of  the  commissioners,  and  who  did  not  obtain  a 
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certificate  from  the  former  commissioners,  shall  be  con-  Jasmr,  &c. 
sidered  as  the  eldest  improver  ;  but  in  a  dispute  between  qvaTls 
settlers,  concerning  the  priority  of  improvement,  under 
this  act,  no  improvement  shall  be  considered  as  suffici- 
ent, unless  the  person  making  the  same  shall  have  actu- 
ally settled  thereon  within  four  months  from  the  time  of 
improving,  unless  a  sufficient  reason  can  be  alleged,  to 
be  adjudged  of  by  the  commissioners.'* 

The  seventh  section  makes  it  the  duty  of  their  clerk 
"  to  make  out  a  certificate  to  each  person  to  whom  a  claim 
is  granted,  describing,  particularly,  the  bounds  of  the 
land,  agreeably  to  the  location  handed  in  to  the  court, 
which  certificate  shall  be  signed  by  the  commissioners  ;, 
and  the  said  clerk  shall  enter  the  locations  in  a  book  ; 
and  such  book  or  books,  after  being  signed  by  the  com- 
missions, shall  be  lodged  in  the  register's  office,  and  shall 
be  admitted  as  testimony,  or  a  copy  therefrom,  attested 
by  the  register,  in  any  future  disputes  between  settlers." 
The  arguments  founded  upon  the  supposition,  that  the 
commissioners  were  required  to  certify  the  times  of  im- 
provement or  that  they  ought  to  have  done  so,  and  that 
these  certificates  being  silent  as  to  the  time  of  improve- 
ment, cannot  be  helped  by  parol  averment  of  the  party, 
must  fail.  These  provisions  show,  beyond  question, 
that  as  between  settlers,  the  right  commenced  from  the 
time  of  improving ;  and  improvements  made  previous 
to  March  1797,  where  the  act  of  1798,  had  been  compli- 
ed with  in  other  respects,  were  declared  eldest.  In  do-, 
ing  this,  the  legislature  have  declared  the  commence-, 
ment  of  the  claim,  to  every  legal  and  equitable  intent. 

It  must  not  be  forgotten,  that  the  claims  for  settlement 
were  the  only  rights  which  had  originated  under  the 
state  of  Kentucky.  The  time  limited  by  the  articles 
and  terms  of  separation  from  Virginia,  for  the  location 
and  appropriation  of"  claims  derived  under  the  laws  of 
Virginia,  and  particularly  as  to  the  claims  within  the 
district  set  apart  for  the  officers  and  soldiers,  had  expired 
on  the  first  day  of  May  1792,  as  the  farthest  time  allow- 
ed for  the  appropriation  of  any  claims  under  that  state. 
Those  claims  were  to  be  perfected  under  the  laws  of 
Kentucky;  but  the  precise  quantum  of  right,  must  have 
been  fixed  before  the  passage  of  the  acts  of  the  legisla- 
ture for  encouraging  and  granting  relief  to  settlers.  The 
Standard  of  right  and  dignity^as  to  all  other  claims,  hav- 
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Jaspbr,  &c  jng  Deen  fixed,  it  was  only  necessary  that  the  standard 
Quarlbs<  between  the  claims  subsequently  created,  should  be  fixed. 
That  the  commencement,  and  not  the  fulfilment  of  the 
services  required,  must  be  regarded  as  the  criterion  of 
priority,  as  evidenced  by  the  sections  of  the  acts  before 
recited. 

That  the  whole  service  is  not  to  be  taken  as  one  act, 
and  disregarded  in  the  question  of  priority  of  title,  un-. 
til  completed,  is  manifest.  The  act  distinguishes  by 
priority  of  improvements  ;  then  speaks  of  improvements, 
not  commencing  by  settlement ;  and  declares  a  time 
within  which  a  settlement  must  be  made  on  such  im- 
provements: and  in  such  case,  expressly  declares,  that 
the  improvement  shall  be  the  commencement  of  right  j 
and  not  the  end,  or  more  matured  state  of  compliance 
with  the  law. 

The  commissioners,  were  not  required,  to  state,  in  the 
certificate,  any  thing  relating  to  the  right,  but  the  quan- 
tity and  boundaries  described  by  the  claimant,  and  the 
rate  of  the  land,  by  way  of  ascertaining  the  price  to  be 
paid.  The  certificate  amounted  only  to  an  adjudication 
that  the  previous  requisites  of  the  law  had  been  com- 
plied with,  and  the  rate  to  be  paid  for  the  land.  The 
balance  of  the  certificate  was  the  act  of  the  party,  in  des- 
cribing the  land  claimed.  He  was  not  bound  or  requi- 
red to  state  when  it  commenced.  His  certificate  was 
an  admission  of  his  claim  to  the  land  settled  and  im- 
proved ;  which  it  is  competent  for  him  to  identify,  as  to 
place  and  time,  when  occasion  shall  require.  If  it  were 
otherwise,  let  us  examine  the  consequences. 

A  grant  may  issue  at  the  end  of  six  months  from  the 
registration  of  the  survey  ;  that  may  be  done  as  soon  as 
the  surveyor  will  be  pleased  to  record  the  plat  and  certi- 
ficate thereof,  and  deliver  it  out  to  the  owner.  So  that 
in  little  more  than  six  months,  a  grant  may  be  obtained, 
upon  any  survey. 

The  act  of  1797,  required  of  the  settler,  a  year's  pre- 
vious residence.  The  act  of  1798,  dispensed  with  re-, 
sidence  for  any  given  length  of  time,  previous  to  the  is- 
suing of  the  certificate  :  but,  by  both  acts,  the  sittings  of 
the  commissioners  were  defered  until  the  month  of  Au- 
gust 1798.  A  person  who  settled  in  March  1797,  or 
had  improved  before  that  month,  or  who  had  or  should 
stettje  and  complete  his  improvements  by  the  first  of  Ju^ 
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ly,  in  the  year  1798,  was  within  the  provisions  of  both  Jasmr,  &c 
acts.  But  a  person,"  who,  by  an  illegal  or  erroneous  stir-  nw™'tl8 
vey,  obtained,  by  any  colour  whatever,  six  months  an- 
terior to  the  first  day  of  July  1798,  and  including  set- 
tlers, could,  notwithstanding,  have  procured  a  grant  very 
conveniently,  before  the  settler  could,  by  possibility, 
have  obtained  his  certificate.  If  he  had  no  right,  until 
he  obtained  his  certificate,  he  is  without  redress.  Shall 
it  be  said  that  such  a  grant,  right  or  -wrong,  shall  defeat 
the  bona  fide  settler  ?  This,  in  effect,  would  be  a  de- 
claration that  the  settler  had  no  protection  from  illegal 
surveys,  until  within  six  months  next  preceding  the  time 
at  which  he  might  reasonably  hope  to  obtain  his  certifi- 
cate from  the  commissioners. 

The  operation  of  the  act  of  1797,  would  thus  be  whol- 
ly defeated  ;  for  twelve  months  previous  residence, 
would  then  be  impossible  ;  and  that  of  1798,  would  have 
been  partially  suspended,  in  several  of  the  counties  in 
'  which  the  latter  sessions  of  the  commissioners  were  ap- 
pointed. By  such  a  construction,  the  settlers,  instead 
of  having  the  pledged  faith  of  a  just  government,  would 
have  had  only  an  instrument,  like  unto  the  invitation  of 
a  sharper.  Such  conclusions  to  be  formed  out  of  the 
acts  of  the  legislature,  would  be  absurd  :  and  therefore, 
such  constructions  cannot  be  proper.  Any  person  who 
really  and  bona  fide  had  settled  himself  on  vacant  land, 
under  faith  of  those  statutes,  was  entitled,  in  the  general, 
to  protection  from  wrongful  intrusion  from  surveys. 

Let  us  inquire  whether  the  nature  or  circumstances  of 
Lipscombe's  grant,  or  survey,  can  form  an  exception. 
Is  there  any  magic  in  the  name  of  a  military  survey,  or 
a  military  warrant,  which  can  authorise  or  license  the 
owner,  or  the  surveyor,  to  range  at  large  from  the  entry, 
free  and  unconfined?  It.  is  true,  those  to  whom  such, 
warrants  were  granted,  purchased  them  at  a  price 
which  the  present  and  future  generation,  ought  to  hold 
in  the  most  grateful  remembrance.  But  some  two  or 
three  individuals,  who  have  contributed  their  mite  to 
the  common  weal,  ought  not  to  be  made  to  sustain  the 
whole  weight  of  gratitude  and  bounty,  due  from  the  com- 
munity at  large.  This  would  be  injustice  and  oppres- 
sion. 

If  a  grant  had  actually  issued  before  the  first  act  of 
improving,  with  an  intention  of  appropriation,  manifest- 
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Jaspir,  tec.  ej  an(j  continued  according  to  law,  then,  no  such  improve 
Quarles.  mS  or  settling,  could  give  claim,  because  not  upon  va- 
cant land.  But  if  vacant  at  the  time  of  such  improve- 
ment, when  the  services  are  rendered  and  completed, 
according  to  the  statutes,  the  whole  performance  shall 
be  taken  together ;  and  the  claim  must  relate  to  the  first 
incipient  act,  unless  an  intermediate  abandonment,  or  an 
intention  infraudem  legis,  is  shewn. 

Under  the  laws  of  Pennsylvania   for  settling  vacant 
3  Craneh  i.  lands,  at  a  certain  price  to  those  who   would  cultivate, 
improve  and  settle  them,  it  has  been  uniformly  decided 
in  the  courts  of  that  state,  that  the    first  incipient  act  of 
improving,  if  accompanied  and  pursued  ammo  residendi, 
so  as  to  complete  the  services  within  the  term  required 
by  law,  shall  be  considered  as  the  incipiency  of  the  claim. 
Under  the  act  of  1779,   chancellor  Wythe  decided 
that  the  settler  had  an  incipient  claim  from  the  time  of 
improving,  even  against  one  who  had  acquired  a  right 
(a)    Maze  previous  to  that  act    (a).     That  decision  was  correctly 
Wythe's  Rep!  reversed  by  the  court  of  appeals  of  Virginia  ;  yet  both 
36.  decisions   acknowledge  the   principle,    that  if  the   im- 

provements recognized  by  that  act,  had  been  made  un- 
der the  faith  of  an  existing  law,  that  they  would  have 
been  the  incipiency  of  the  claims.  We  are  clear,  that 
such  is  the  intention  and  general  scope  of  our  statutes. 

There  is  no  exception  in  favor  of  the  holders  of  mili-? 
tary  warrants,  who  might  choose  to  swing  from  their  en- 
tries ad  libitem  ;  but,  on  the  contrary,  the  acts  themselves 
contain  a  plain  negative  upon  such  an  implication. 

The  ninth  section  of  the  act  of  1797,  and  the  tenth  sec- 
tion of  the  act  of  1798,  require  the  surveyors  of  counties 
including  any  part  of  the  military  boundary,  as  it  was 
called,  to  apply  immediately  to  the  surveyors  of  the 
Virginia  state  and  continental  lines,  for  copies  of  all  the 
entries  in  their  respective  offices,  on  military  warrants  $ 
which  are  required  to  be  furnished  in.  three  months  from, 
the  passage  of  the  act  ;  and  every  one  who  pleased,  was 
entitled  to  have,  from  the  surveyors  of  the  respective 
counties,  a  copy  of  any  entry,  paying  one  shill ing  for 
every  copy  so  delivered. 

For  what  could  these  entries    have  been  provided  in 
every  county  including  any  part  of  the  land  set  apart  for: 
officers   and   soldiers,  if  not  to   govern  settlers  in  their 
claims  to  vacant  land?  •  And  if  a  survey,  variant  from 
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the  entry,  made  subsequent  to  the  act  of  improvement  Jasper,  &c 
or  settlement,  was  to  govern,  of  what  use  was  the  entry  quIrlei 
to  the  settler  ?  As,  on  the  one  hand,  great  mischiefs 
and  confusions  would  ensue,  from  individuals  taking  up- 
on themselves  to  decide  whether  a  survey  made  pre- 
vious to  their  improvement,  had  been  legally  made,  or 
valid  in  law  ;  and  making  settlements  thereon  at  their 
will  and  pleasure  ;  so,  on  the  other  hand,  like  conse- 
quences would  ensue,  from  military  or  other  claimants, 
undertaking  to  determine  the  quo  ammo  with  which  an 
improvement  had  been  made  ;  and  -when  the  improver's 
intention  to  abandon  was  evidenced  ;  or  when  his  im- 
provement was  forfeited,  for  want  of  residence ;  and 
thus  to  say,  we  will  take  advantage  of  the  breach  and 
forfeiture  of  the  condition,  without  trial,  or  without  mer- 
cy ;  so  as  to  preclude  the  commonwealth  (to  whom 
the  right  properly  belongs)  from  excusing  upon  good 
reasons,  or  from  graciously  remitting  the  forfeiture. 

We  are  decidedly  of  opinion,  that  it  does  not  lie  in 
the  mouth  of  one  claiming  under  Lipscombe's  sur- 
vey, to  say,  the  complainants  have  no  claim.  They  are 
shewn  to  be  bonaf.de  settlers  and  improvers,  actually  re- 
sident at  the  time  of  the  survey  made  upon  them,  and 
ever  since.  The  survey  is  altogether  variant  from  the 
entry,  and  without  plausibility  for  the  mistake  :  for,  in- 
dependent of  the  error  in  the  beginning  assumed,  and 
the  error  in  the  fork  of  the  stream,  up  which  the  survey 
has  been  extended,  a  most  palpable  extension  of  the  line, 
from  the  creek  westward  towards  the  settlers,  has  been 
made,  of  700  poles  instead  of  420,  the  distance  called 
for  by  the  certificate  of  survey.  The  inspection  of  the 
plat,  and  a  comparison  of  the  report  of  survey  in  this 
cause  with  the  entry  and  grant  of  Lipscombe,  united 
with  the  actual  settlement  and  residence  of  the  complain- 
ants on  the  ground,  when  Lipscombe's  survey  was 
made,  furnish  clear  evidence  of  a  fraudulent  deviation 
from  the  entry,  for  the  purpose  of  including  the  settlers. 
Whether  Lipscombe,  or  his  alienee,  was  privy  to  the 
fraud,  is  quite  immaterial,  as  to  the  question  of  right 
here  ;  neither  of  them  ought  to  be  permitted  to  reap  the  i 

fruits  of  this  wrongful  act,  committed  to  the  prejudice  of 
the  complainants. 

We  are,  therefore,  of  opinion,  that  the  complainants 
feave  the  prior  equitable  claim  to  the  lands  in  controversy. 
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Jasp6r,&c.  Wherefore,  it  is  decreed  and  ordered,  that  the  said 
Quarlzs.  decree  of  the  circuit  court  be  reversed,  and  it  is  hereby 
annulled  and  set  aside  ;  and  it  is  ordered,  that  the  suit 
be  remanded  to  the  said  circuit  court,  who  are  hereby 
directed  to  enter  a  decree  for  the  complainants,  for  their 
respective  quantities  of  land,  as  specified  in  their  certifi- 
cates from  the  commissioners  ;  and  that  the  defendant, 
Quarles,  be  directed  to  release  all  his  claim  to  the  said 
complainants,  respectively,  for  their  said  several  tracts  of 
land,  or  so  much  thereof  as  is  included  within  the  said 
survey  made  for  Bernard  Lipscombe  ;  the  execution  of 
said  decree,  however,  to  be  stayed  until  the  said  com- 
plainants, respectively,  or  those  claiming  from  or  under 
them,  shall  sue  out  their  patents,  or  procure  effectual 
acquittances  from  the  commonwealth,  of  the  instalments 
of  money  due  and  to  become  due,  with  interest,  for 
which  the  said  commonwealth  hath  by  law  a  lien  on  said 
lands,  under  the  said  recited  acts,  and  the  subsequent 
acts  relating  to  the  said  rights  :  the  said  appellee,  and 
all  others  claiming,  or  to  claim,  under,  through,  or  by 
him,  to  be  enjoined  in  the  meantime  from  proceeding 
iipon  the  judgment  at  law,  as  aforesaid  obtained ;  and 
the  complainants  in  that  court  to  have  their  costs. 

And  it  is  further  decreed  and  ordered,  that  the  appel- 
lee pay  to  the  appellants  their  costs  in  this  behalf  expen- 
ded. Which  is  ordered  to  be  certified  to  the  said  circuit 
court. 


SPEED  vs.  LEWIS. 


.    .,>         SPEED  filed  his  bill  in  chancery,  against  Lewis,  iri 

tion    held    by  which   he  claimed  certain  land,  by  virtue  of  an  entry, 

courts  of  chan-  madeon  the  23d  day  of  December  1782,  for  14,000  acres. 

eery,  in  relation  Lew;s  heW  the  elder  patent  for  1000  acres  of  this  land, 
to     conflicting     .      .        .  .         .  r  l        .  ,  .         ,         .     ■ 

land   titles    is  obtained  by  virtue  or  an  eider  entry.     On    the    hearing 

governed  ftria-  of  this  cause,  in  the   Fayette   circuit  court,  that  court 

3y  by  the  fta-  were  0f  opinion,  that  Speed's  entry  was  sufficiently  sup- 

which  thofe  ti-  ported  by  proof,  and  properly  covered  the  land   in  ques- 

tlesare  derived,  tion.     They  were  also  of  opinion,  that  Lewis's  entry  was 

The  general  sufgcjent;iy  supported  by  proof,  and  was  erroneously  sm> 

principles  of  e-  i        i  1         .    i  i  ■,•  'i 

quity,  in  rela-  veyed  ;  but  that  when  surveyed  according  to  entry,  it 
tion  totrufts.is  would  cover  other  land  within  Speed's  entry  and  patent, 
not  applicable.  The  decree  then  proceeds  as  follows  : 
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"  This  court  will  not  decree  a  conveyance  of  the  land       Sjked 
nproperly  included  in  the  defendant's  survey,  without       ,™' 
also  decreeing  to  the  defendant,  the  land  which  would 
have  been   included,  had   the  survey  of  the   defendant;  An  entry  heM 
been  made  as  above  directed.     The  complainant,  by  his  ;cnf,jfScient  be- 
counsel,  refusing  to  take  a  decree  for  the    land  impro-  feaintheprori 
perly  surveyed  for  the  defendant,  as  aforesaid,  upon  the  of  identity. 
terms  aforesaid,"  his   bill  was  dismissed   with  costs,  j  £«  f^ heI<^ 
From  which  decree,  he  appealed.  wa„t  ofdefiaiS 

The  arguments  on  the  other  parts  of  the  cause,  rela-  defcription. 
ted  to  the  sufficiency  of  the  proof.     On  this  point,  thev  „  Proof.that  3 

r  it  L  r  '         J     ftrean->    13  now 

were  as  follow:  ;*  tailed  Ky  a  pai- 

Mhn,  for  the   appellant  (a); — If  the  court  should  be  of  ticular  name,  is 
opinion,  that  the  proofs  sufficiently  establish  the   calls  of  j™^'""^ 
both  entries,  the  question  on  which  the  inferior  court  de-  in  T782? 
cided,  will  arise;  See  Robinfon 

The  parties  each  claim  under  the  Statutes  relating  to  DecT^fp 
land  titles*     Every  one  who  claims  under  a  statute,  must     "' Z?5' 
bring  himself  within  its  provisions.     By  the  provisions  (*)  May  *lrd> 
of  our  land  law,  a  survey   must  conform  to    the  entry. 
If  it  do  notj  it  can  derive  no  aid  from  the   entry.     But 
Lewis  has  not  made  his  survey  conformably  to  his  en- 
try j  and  therefore,  he  has  not  brought  himself  within 
the  provisions  of  those   laws.     He  can;  therefore,  de- 
rive no  aid  from  his  entry,  but  must  hold  by  his  patent 
only.     And  Speed's  entry,  being  elder  than  Lewis's  pa- 
tent, must  take  the  land. 

That  the  rights  to  conflicting  land  titles  are  governed 
by  this  rule;  and  not  by  analogy  to  private  contracts,  has 
been,  in  substance,  decided  in  the  case  of  Craig  and  0- 
thers  vs.  Pelham  (b).  Special  entries  are  required  by  <b)  pr«  D«- 
law,  for  the  purpose  of  giving  notice  to  subsequent  lo-  *8s* 
cators,  of  the  land  intended  to  be  secured.  But  in  the 
above  case,  where  the  subsequent  locator  had  notice,  in 
fact,  of  the  land  intended  to  be  secured,  it  was  held  in- 
sufficient ;  and  that  if  the  entry  was  not  special  in  itself, 
the  proprietor  could  not  hold  land  under  it.  The  pos- 
sibility of  bringing  the  decisions  of  the  court  into  a  cir- 
cle, in  three  cases,  for  the  same  land,  which  is  mention- 
ed in  that  case,  might  exist  here.  If  you  say  Lewis 
shall  prevail  in  this  suit,  because  we  hold  the  land  their 
entry  covers,  a  special  entry,  younger  than  either,  which 
will  only  coyer  the  land  surveyed  by  Lewis,  will  take  the 
land  from  him,  because  of  his  erroneous  survey  :  after 

3  L 
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Speed        which,  we  can  recover  the  land  from  the  latter  claimant, 
Lxwu.        because  we  have  the  elder  entry  for  it.      We    will  then 
be  where  we  started,  and  the  right  to  the  land  undeci- 
ded. 

C'ai/y  for  the  appellee. — This  branch  of  the  cause  de- 
pends upon  the  question,  whether  the  courts  of  chance- 
ry hold  cognizance  of  suits  in  relation  to  land  titles,  as 
a  legal,  or  as  an  equitable  jurisdiction.  Whether  it  is 
to  be  governed  by  legal  principles  only,  or  by  the  princi- 
ples of  general  equity,  which  are  applicable  to  trusts  ge- 
nerally. An  elder  patentee  must  be  considered  a  trus- 
tee, where  there  is  a  superior  equity.  But  where  there 
is  not  a  superior  equity,  or  where  he  can  rebut  that  equi- 
ty, he  can  conscientiously  hold  the  land. 

This  trust  must  be  governed  by  the  same  rules  that 
would  govern  cases  where  two  men  contract  with  a  third 
land  -holder,  for  land.  If  the  one  making  the  youngest 
purchase,  obtains  a  conveyance  of  the  land  which  he 
knew  the  other  had  theretofore  contracted  for,  it  is  a- 
gainst  conscience,  and  he  must  convey  to  the  first  pur- 
chaser. The  entry  books  are  the  places  where  this 
knowledge  of  these  contracts  is  to  be  acquired.  If  in 
such  a  case,  the  first  purchaser  were  fairly,  but  through 
mistake,  to  procure  a  conveyance  for  land  different  from 
that  which  he  had  contracted  for,  the  proprietor  could 
not  take  it  from  him,  without  conveying  that  which  he 
contracted  for  ;  because  it  would  be  iniquitous  that  he 
should  hold  both.  But  if  a  third  person,  who  had  pur- 
chased the  land  thus  conveyed,  and  no  more,  between  the 
contract  and  conveyance,  were  to  contest  the  right  of 
the  grantee,  he  would  prevail,  without  making  any  re- 
muneration ;  because  he  had  done  no  wrong,  and  receiv- 
ed no  more  than  what  he  had  fairly  contracted  and  paid 
for.  But  if  this  younger  purchaser,  knowing  of  the  con- 
tract of  the  former,  were  to  contract  for  the  same  land, 
and  so  much  more  as  to  include  the  land  subsequently 
combed  ;  and  then  come  into  equity,  and  ask  a  convey- 
ance from  the  first  grantee,  wrhen  he  held  the  land  the 
grantee  had  contracted  for  ;  equity  would  say  to  him,, 
<l  You  must  do  equity  before  jrou  can  receive  it ;  as  you 
hold  the  land  the  first  grantee  contracted  for,  you  ought 
not  to  complain  that  he  did  not  take  a  conveyance  of  the 
same  land  he  contracted  for  ;  if  he  had  done  so,  it  would 
have  equally  taken   land  Out  of  your  purchase,  and  be 
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being  the  prior  purchaser  must  prevail.     You  cannot        Spued 
ask  from  him,  land,  because  you  made  the  first  contract        lkwis 
for  it,  while  you  held  land  which  he  made  the  first  con- 
tract for  ;  or  if  you  do  claim  it,  you  cannot  succeed,  un- 
less you  will  convey  to  him  the  land  which  he  first  con- 
tracted for." 

Such  is  the  language  of  equity,  applied  to  individual 
contracts.  And  the  acquisition  of  land  titles  from  the 
state,  ought  not  to  be  governed  by  different  rules.  If  I 
could  not  succeed,  in  equity,  against  a  person,  when  we 
had  made  conflicting  purchases  from  an  individual,  it 
cannot  alter  the  case,  that  those  purchases  were  made 
from  the  state. 

Making  an  entry,  is  the  completion  of  a  contract  for  a 
particular  spot  ;  if  the  entry  be  a  good  one,  it  is  notice 
to  all  the  world  ;  if  it  is  not  good,  it  is  not  notice. 

Speed  cannot  say,  that  his  entry  was  for  14,000  acres, 
and  that,  therefore,  he  is  entitled,  to  that  quantity.  By 
making  an.  entry  which  covered,  1000  acres,  theretofore 
entered  by  Lewis,  Speed  could  only  acquire  an  equita- 
ble claim  to  13,000  ;  he  could  not  thus  acquire  any 
equity  to  land  then  appropriated. 

An  erroneous  survey  never  is  intended  in  fact,  and 
never  ought  in  law,  to  be  considered  an  abandonment  of 
a  claim  to  the  land.  It  is  the  mistaken  method  taken  to 
perfect  a  right  to  the  land,  and  is  oftener  the  mistake  of 
the  surveyor  than  of  the  party  ;  for  it  is  the  duty  of  the 
surveyor,  to  make  the  survey  in  conformity  to  the  entry. 
Fraud  cannot  in  these  cases,  generally,  nor  in  this,  in 
particular,  be  suspected..  The  party  had  no  inducement 
to  surrender  the  ground  covered  by  his  entry,  for  other 
land. 

It  is  also  to  be  recollected,  that  Speed  was  the  com- 
plainant below,  and  that  equity  frequently  seizes  this  si- 
tuation to  compel  a  party  to  do  that  complete  justice, 
which  she  would  not  otherwise  attempt  to  enforce.  The 
principle  I  contend  for,  if  once  established,  will  favor 
the  old  settlements  and  pre-emptions,  the  most  meritori- 
ous claims  in  our  country  ;  which,  having  been  in  part 
erroneously  surveyed,  have  been  swallowed  up.  by  the 
young,  but  large,  sweeping  entries  of  the  speculators. 

I  know  of  no  case  decided  against  this  doctrine.  The 
case  of  Craig"  and  others  vs.  Pel/;am,  turned  on  ano- 
ther point ;  and  as  much  as  a  person  may  be  amused  by 
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Spesd  the  ingenuity  displayed  in  the  imaginary  circle  of  deci- 
Lzwn  sions  there  put,  he  must  see  its  fallacy,  when  he  re-; 
collects  that  a  conveyance  follows  an  adjudication,  on 
conflicting  titles  ;  and  that  the  successful  party  holds  the 
two  titles  united,  to  contend  against  a  third.  This  is 
also  a  complete  answer  to  Mr.  Allen's  imaginary  cases. 

The  case  of  Ward  vs.  Foxxs  heirs,  Hughes  214,  shews, 
that  general  principles  of  equity,  and  not  those  only,  de- 
rived under  the  land  law,  may  and  will  govern  conflict- 
ing land  titles.  # 

Allen,  in  reply,  was  stopped  by  the  court,  when  he 
came  to  this  point  in  the  argument. 

The  Chief  Justice,  after  consulting  the  other 
judges,  stated  that  it  was  unnecessary  for  him  to  say 
any  thing  further  on  that  point. 

The  opinion  of  the  court,  delivered  by  him  a  few  days 
af^prwards,  was  as  follows  : — This  is  a  contest  for  land, 
of  the  usual  kind,  each  party  claiming  under  a  distinct 
title,  derived  from  the  commonwealth  of  Virginia.  It 
is  proper,  first,  to  examine  into  the  validity  of  Speed's 
entry,  he  being  complainant  in  the  original  suit.  It  is 
in  these  words  : 

"December  23d  1782,  James  Speed  enters  14,000 
acres  of  land,  on  seven  treasury  warrants,  lying  on  the 
N.  E.  side  of  Gist's  creek,  beginning  at  the  lower  corner 
of  Al.  Lithgrow's  pre-emption  on  the  N.  E.  on  the  N. 
E.  side  of  said  creek,  and  running  upwards  with  Lith- 
grow's line,  to  the  line  of  Charles  Morgan's  pre-emp- 
tion ^  thence  upwards  with  Morgan's  line,  to  his  upper 
corner  on  said  creek  ;  thence  continuing  up  said  creek, 
and  binding  thereon,  to  the  mouth  of  Turkey  run,  which 
run  falls  into  Gist's  creek,  about  two  miles  above  Mor- 
gan's eabin,  on  the  opposite  side  ;  then  running  up  Tur- 
key run,  taking  in  its  waters  to  the  head  thereof  ;  then 
extending  from  the  head  of  said  run,  and  from  the  be- 
ginning, a  north-westwardly  course  for  quantity." 

Speed's  entry  calling  for  Al.  Lithgrow's  and  Charles 
Morgan's  pre-emptions,  their  entries  must  also  be  con- 
sidered as  component  parts  of  his  entry.  They  are  as 
follow  : 

"  October  10th  1780,  Al.  Lithgrow  enters  a  pre-emp- 
tion warrant  of  lOdb  acres,  on  the  west  fork  of  Licking, 

*  See  obfervations  made  in  this  part  of  the  caufe,  reported  in  a  ncte  to  thjfc 
cafe  of  Qrcig  and  Majb}  vs,  Cogar,  apt  388, 
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-below  an   improvement,  adjoining  a  pre-emption   war-        Speed 
yant  of  John  Morgan's  on  the  same,  running  down  both        Lewis 
sides  of  the  same  for   quantity,  including  his   improve- 
ment." 

May  11th  1780,  **  Charles  Morgan,  heii$  &c.  enters 
1000  aeres  upon  a  pre-emption  warrant,  on  the  most  east- 
wardly  branch  of  Stoner's  fork  of  Licking,  near  the  head 
thereof,  including  a  spring  known  by  the  name  of  Mor- 
gan's spring,  and  his  cabin.'' 

These  entries  were  all  mad  j  before  either  of  them  ap? 
pears  to  have  been  surveyed.  Morgan's  pre-emption  is 
called  for  in  both  of  the  other  entries,  and  therefore  his 
entry  shall  be  attended  to  in  the  first  place. 

It  is  believed,  that  Stoner's  fork  of  Licking  was  com- 
monly known  by  that  name,  at,  and  before  the  date  of 
Morgan's  entry  ;  and  the  Avater  course  exhibited  on  the 
connected  plat,  is  also  believed  to  be  the  most  eastward- 
ly  branch  of  Stoner's  fork.  The  expression,  "near 
the  head  thereof,"  is  too  general  to  help  the  entry,  un- 
less it  is  aided  by  the  expressions,  *'  including  a  spring 
known  by  the  name  of  Morgan's  spring,  and  his  cabin." 
The  proof,  as  to  the  spring,  is  not  very  particular ;  but  a 
cabin  is  shewn,  and  proven  to  have  been  generally  known, 
and  called  Morgan's  cabin,  or  John  Morgans  cabin,  at 
the  date  of  this  entry, 

But  it  must  be  remarked,  that  the  words  of  the  entry 
are,  "  Charles  Morgan's  cabin,  heir,  Sec."  which  implies, 
that  he  derived  his  claim  to  the  cabin  intended,  from 
some  deceased  relative  ;  and  it  may  be  presumed,  that 
the  name  of  this  relative  was  Morgan  ;  but  certainly  it 
would  be  extending  the  presumption  too  far,  to  admit  it 
as  sufficient  evidence  that  the  given  name  of  the  person 
was  John.  Indeed  this  relative  might  have  purchased 
a  right  to  the  cabin,  and  a  pre-emption  for  making  it, 
from  a  person  not  of  the  name  of  Morgan. 

Therefore,  it  seems.to  this  court,  that  the  cabin  meant 
by  the  entry,  is  not  satisfactorily  identified ;  and  that 
the  testimony  in  the  cause,  which  very  amply  establishes 
the  notoriety  of  John  Morgan's  cabin,  cannot  safely  be 
applied  to  the  cabin  in  question  ;  or,  in  other  words,  it 
does  not  prove  that  John  Morgan's  cabin  is  the  one 
meant  in  this  entry.  The  consequence  is,  that  Mor- 
gan's entry,  which  at  first  view  appeared  to  be  the  main 
support  of  Speed's  entry,  is  not  itself  supported. 
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Sfsid  As  to  Lithgrow's  entry,  it  seems  to  be  unintelligible  ; 

Lewis,  at  least,  it  is  very  vague  and  indefinite  in  itself,  and  is 
rendered  still  more  so,  by  the  defects  in  Morgan's  entry. 
It  may  be  true,  that  this  pre-emption  is  on  the  westwards 
ly  fork  of  Licking  ;  but,  to  say  the  most,  the  call  for  the 
west  fork  of  Licking,  can  only  be  taken  as  general  de- 
scription ;  and  the  entry  only  particularly  expresses, 
that  it  is  "  below  an  improvement,  adjoining  a  pre-emp- 
tion warrant  of  John  Morgan's  ;"  which,  taken  the  most 
favorably,  does  not  point  out  what  improvement  it  was 
to  lie  below  ;  nor  does  it  point  out  which  side  of  John 
Morgan's  pre-emption  was  intended.      \ 

The  expressions  "  running  down  both  sides  of  the 
same  (the  west  fork)  including  his  improvement,"  might 
have  been  effectual,  had  the  identity  and  notoriety  of 
John  Morgan's  pre-emption  and  Lithgrow's  improve- 
ment^ been  proven.  But  this  has  not  been  done.  It  is 
not  even  shewn  that  John  Morgan  ever  obtained  a  pre- 
emption :  it  is  only  proven,  that  in  the  year  J776,  he 
built  a  cabin,  which,  by  the  land  law  of  1779,  entitled 
him  to  claim  a  pre-emption. 

After  having  thus  examined  Morgan's  and  Lith- 
grow's entries,  and  found  them  insufficient  to  support 
Speed's  entry,  which  is  connected  with  them,  there  are. 
only  two  other  calls  in  Speed's  entry  deserving  of  par- 
ticular notice,  to  wit  :  "  Gist's  creek  and  Turkey  run, 
which  run  falls  into  Gist's  creek  about  two  miles  above 
Morgan's  cabin,  on  the  opposite  side."  If  Morgan's, 
cr.bin  called  for  in  this  entry,  had  been  ascertained,  it 
might  aid  both  of  these  calls  ;  and,  on  the  other  handj 
these  calls  may  aid  in  ascertaining  the  cabin  intended. 

It  is  proven  that  what  is  now  generally  known  by  the 
name  of  Stoner,  was  formerly,  sometimes,  called  Sto- 
ner's  fork,  and  sometimes  Gist's  creek.  The  expres- 
sion "•  Gist's  creek,"  therefore,  might  be  considered  as, 
a  good  general  description,  if  the  proof  had  gone  as  far 
with  respect  to  Turkey  run  ;  but  at  most,  it  only  appears 
from  the  surveyor's  report,  that  there  is  a  run  emptying 
into  Stoner's  fork,  which  is  now  called  Turkey  run  :  but., 
there  is  no  proof  that  it  was  generally  known  by  that 
name,  at  the  time  Speed's  entry  was  made.  This  being 
the  last  hope  of  identifying  Charles  Morgan's  cabin,  in- 
tended in  Speed's  entry,  the  conclusion  must  be,  that 
his  entry  cannot  be  sustained  ;  and  consequently,  that 
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the  circuit  court  for,  the  county  of  Fayette,  was   correct        S?EEB 
in  dismissing  his  bill.  Lewis- 

But  this  court  is  not  prepared,  nor  is  it  necessary,  to 
decide,  (further  than  what  is  implied  in  the  foregoing 
opinion)  that  the  reasons  on  which  the  dismissal  was 
founded,  are  correct  :  there  may  be  sufficient  reasons 
for  a  decree,  which  are  not  stated  ;  and  those  only  may 
be  stated,  which  are  not  sufficient. 

Wherefore,  it  is  decreed  and  ordered,  that  the  said 
decree  of  the  circuit  court  aforesaid,  as  to  the  dismis- 
sion of  the  bill,  with  costs,  be  affirmed  ;  and  that  the  ap- 
pellant do  pay  unto  the  appellee,  his  costs  in  this  behalf 
expended.  Which  is  ordered  to  be  certified  to  said 
court. 


HALL  vs.  the  COMMONWEALTH,  by  RUTH 
YOUNG. 


May  10tt, 


THIS  cause  was  argued  by  Adams,  for  the  appellant ;  The  child  of 
and  by  Allen,  for  the  appellee.  a  woman  w^ofe 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  ^nanabfen" 
•the  court  : — Hall  was  apprehended  by  a  justice's  war-  years,  and  no 
rant,  pursuant  to  the  statute  in  such  cases  provided  (a),  p-oot  of  his  be- 
upon  the  charge  of  being  the  father  of  two  bastard  chil-  't"^  iV-* '"  ba*_ 
■drenof  one  birth.  On  the  trial  in  the  county  court,  he  tard,  and  the  fa- 
tendered  a  bill  of  exceptions  to  the  court,  which  was  re-  ther  1S  'ubje& 
fused  ;  and  being  signed  by  theby-standers,  was  admit-  Cer„ingbaftards. 
ted  to  record,  and  now  certified  with  the  other  proceed-     The  father  of 

;np-g  2   baftard  chil- 

The  justices  have  not  certified  why  they  refused  to  seal  isr  chargeable 
the  bill  of  exceptions,  when  tendered.  The  case  stated  ibrthe  mainte- 
by  the  exceptions,  is,  that  the  mother  was  a  married  nance  of  both, 
woman  previous  to  her  being  enseint,  but  her  husband  ceptjons  flgne^ 
**  had  been  absent  eight  years,  but  was  heard  of  in  that  by  by-ftanders, 
time  ;"  whereupon  the  court  adjudged  her  a  single  wo-  and  entered  °f 

•  jo  <j     b  rco'tti    is  to  oc 

man,    within  the  meaning  of  the  statute,  and  convicted  uken  as      t o{ 
him  as  the  father  of  the  children,   and  made  an  order  the  record. 
upon  him  for  their  support :   from  which  he  has  appeal-     (a)  Afis.of 

r,  rr  rr  I795>  ch-   "» 

■   "  .  P-  49i  *  Bad. 

The  asssignment  of  errors  requires  us  to  decide,  whe-  180, 

ther  the  mother  was  properly  adjudged  a  feme  sole,  and 
whether  the  order  upon  the  appellant  to  support  both  chil- 
dren, was  propei*. 
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Hall  'fhe  one  questJon  depends  upon  the  statute  of  Virgin 

The  Common.  nia  wn''cn  Avas  in  force,  and  without  any  repeal,  was  re- 
wialth.        enacted  in  January  1798^  declaring    "  That  any  person 
absenting  himself  beyond  sou,  or  elsewhere,  for  seven 
years  successively  >  shall  be  presumed  to  be  dead,  unless 
(a)  iSes.  of  proof  be  made  that  he  was  alive  within  that  time"  (a)t 
179S,  ch.  7,  p.  The  question  is,   does  the  bill  of  exceptions  afford  any 
39, 1  9.  evi(]ence  that  t]ie  husband  was  alive,  within  a  competent 

time  to  prevent  the  presumption  of  his  death  from  at- 
taching, according  to  the  statute  ?  The  statute  is  posi- 
tive, that  the  presumption  shall  stand  until  abutted  by 
proof.  When  he  was  heard  of,  or  what  was  heard  of 
him,  we  are  left  to  presume.  That  it  was  within  the 
'first  year  of  his  eight  years  absence  previous  to  the  com- 
merce had  between  the  sexes,  as  stated,  and  that  his 
lamp  of  life  was  then  just  expiring,  are  presumptions  as 
well  warranted  as  any  others.  But  the  presumptions 
growing  out  of  the  bill  of  exceptions,  are  not  sufficient  to 
be  taken  as  the  proof  required  by  the  statute. 

Neither  Spallenzini,  Buffon,  or  other  naturalists,  have 
asserted  in  their  theories,  that  the  impregnation  of  the 
female  with  double  foetus,  by  the  same  man,  was  impos- 
sible ;  and,  in  every  year's  practice,  many  an  honest 
man  has  the  merit  of  fathering  two  fine  girls  at  a  birth,  by 
many  an  honest  woman  ;  so  that  there  is  nothing  incre- 
dible in  the  charge,  in  this  particular  instance.  If  he 
was  the  father  of  both,  as  the  conviction  states,  then  he 
was  the  father  of  either  ;  and  the  expressions  in  the  sta- 
tute, "  any  bastard  child,"  will  apply  to  each  and  either. 
The  objections  made  by  the  appellee,  to  regarding  the 
bill  of  exceptions  as  part  of  the  record,  because  signed 
by  by-standers,  and  not  supported  by  affidavit,  vanish  up* 
on  looking  into  the  acts  of  December  1800,  ch.  73,  §  4* 
(Brad.  Ed.  L.  K.  p.  107,  Vol.  2)  but  nevertheless,  it 
seems  to  the  court,  that  the  conviction  stated  in  the  re- 
cord, is  legal  and  proper.- — — Judgment  affirmed. 


Juntjft.        MORRISON  w.  WINN  and  WINN'S  ex'x.* 

a  joint  ac-  The  Chief  Justice,  delivered  the  following  opinion 
tion  oiajfumffit  0f  tne  COurt : — Lettice  Winn,  executrix  of  George  Winn, 
ukied  by  "fur-  deceased,  and  Adam   Winn,  brought  an  action  of  as* 

*  Abfent,  Judgk  Bibb. 
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jstimfisit  against  Morrison,  and    declared  therein,  upon     Morrison 
an    assumpsit  made  by  the   said  Morrison,  to  Adam     Winn'  &c. 
Winn,  and  George  Winn,  in  his  lifetime,  jointly ;  and 
judgment,  upon  a  writ  of  inquiry,  was  rendered  ap-ainst  VIV1,,g  promifee 
Mornson,  m  favor  ot  Adam  Winn,  and  .Lettice,  the  ex-  tlisor  a  j._CfaI-_ 
ecutrix  of  George  Winn,  deceased.  ea  promise. 

The  question  made  by  the  first  assignment  of  error,  ■Upright  of 

,  ,■  i    •    •    ^     i         ,  •    .         action  lurvives. 

is,  can  the  action  be  maintained  jointly  by  the  surviving     Tenants    in 

promisee,  and  the  executrix  of  the  deceased   promisee  ?  common   may, 

This  question,  considered  independently  of  the  act  of1.11  genera'»  fu« 

■  i       ,,  L»v«  ■•..•'    L*  >      i   '   feverally  ;    but 

assembly  "  concerning  partitions,  joint  rights,  and  ob-  thcy  cannot>  if 
ligations"  (ff),  is  free  from  difficulty'.  By  the  common  the  thing  in  de- 
law,  joint  rights  survive  to,  and  become  vested  in  the  rnand  is  dlfl"e- 
surviving  joint  tenant  (i>).  But  for  the  encouragement  "(^was  of 
of  trade  and  husbandry,  it  is  held  that  a  stock  on  a  farm,  1796-7,  p.  35, 
though  occupied  jointly,  and  also  slock  used  in  a  joint  §  2»  *  Brad> 
undertaking,  by  way  of  partnership  in  trade,  shall  al-  Zi^\  c0.  Lit. 
ways  be  considered  as  common,  and  not  as  joint  proper-  §  282— iVem, 
ty  ;  and  there  shall  be  no  survivorship  therein — 3  Black.  48a— 2Bi.C0m 
Com.  399— 3  Bac.  Ab.  589.      .  V£~^T' 

This,  however,  must  be  understood  of  the  right  01  pro- 
perty only  ;  for  although  the  duty  does  not  survive,  the 
remedy  does,  and  therefore,  the  survivor  must  sue  alone ; 
and  when  he  recovers,  he  shall  account  with  the  execu- 
tor of  the  deceased  partner,  for  his  share.  The  execu-  Carth  170,171 
tor  and  survivor  cannot  join  in  an  action  against  the  ~a  ,ev' 
debtor— 3  Bac'.  Abl  589 — 1  Ld.  Raym.  340.   .  .J!  Salk"  444° 

The  assumpsit  here,  having  been  made  to  Adam 
Winn  and  George  Winn,  jointly,  must  be  considered  as 
a  partnership  transaction  ;  so  that,  although  the  right  of 
property  did  hot,  on  the  death  of  George,  wholly  sur- 
vive to  Adam,  yet  the  right  of  action  did  ;  and  the  suit 
was  maintainable  by  him  alone,  and  not  by  him  and  the 
executrix  of  George,  jointty. 

The  act  of  assembly  before  recited,  at  first  produced 
some  difficulty  ;  but  upon  full  consideration,  we  think 
it  does  not.  alter  the  case.  It  provides,  in  substance, 
that  after  the  death  of  one  joint  tenant,  his  rights  shall 
be  preserved,  and  go  to  his  representatives,  in  the  same 
manner  as  if  he  and  the  survivor  had  been  tenants  in 
common.  This  act  was  made  to  preserve  the  right  of 
property,  which,  in  many  cases,  would  have  been  lost  to 
the  representatives  of  the  decedant,  by  the  jus  accusccn- 
4i ;  and  not  to  change  the  remedy  or  action  for  the  reco- 
3    M 
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Morrison  very  of  a  chose  in  action,  belonging  to  the  joint  tenants; 
Win"  &c.  It  places  the  survivor  and  the  representatives  of  the  de- 
ceased joint  tenants,  in  all  cases,  upon  the  same  footing, 
as  in  the  case  of  joint  traders,  or  farmers,  before  men- 
tioned. Where  the  right  of  property  is  considered  as  a 
right  in  common,  and  therefore  not  subject  to  survi- 
vorship, but  the  right  of  action  strictly  joint,  and  there- 
fore in  all  cases  vesting  solely  in  the    surviving  party. 

We  are  more  strongly  inclined  to  this  interpretation 
of  the  act,  because,  in  the  language  of  lord  Holt,  in  the 
case  cited  from  Raymond,  "  It  would  make  strange  con- 
fusion that  one  plaintiff  should  sue  in  his  own  right,  and 
the  other  in  another's." 

It  is  not  intended  to  be  laid  down  as  a  principle,  that 
tenants  in  common,  must,  in  all  cases,  sue  jointly.  The 
general  rule  is  otherwise  ;  but  the  case  before  the  court 
is  not  within  the  general  rule^  but  within  the  exceptions 
to  it,  which  declare,  that  whenever  the  thing  or  demand 
is  disseverable  in  its  nature,  the  action  must  be  brought 
by  the  tenants  in  common,  jointh/i  And  if,  however, 
this  case  were  considered  in  every  respect,  a  proper  te- 
nancy in  common,  and  that  the  partners  might,  and  ought 
to  have  brought  their  actions  for  a  moiety  of  the  debt, 
severally,  then,  it  would  follow,  that  Adam  Winn,  and 
the  executrix  of  George  Winn>  ought  to  have  brought 
their  actions  severally,  for  one  moiety  each,  and  must  be 
equally  fatal  to  the  present  suit. 

In  every  way  of  viewing  the  subject,  we  are  of  opi- 
nion, the  suit  is  not  maintainable  by  the  plaintiffs  in  the 
court  below,  jointly  ;  and  consequently,  that  the  whole 
of  the  proceedings  are  erroneous,  and  must  be  reversed. 
It  is  unnecessary  to  consider  the  other  errors  assigned. 

Judgment  reversed.. 

Hardin,  for  the  plaintiff;  Clay,  for  the  defendants* 


WINN,  &c.  vs.  ELLIOTT'S  widow,  &cV* 

Wherever  the  IN  the  year  1  ^84,  or  1785,  George  Shortridge  sold 
husbandwas be.  to  William  Elliott,  (who  had  theretofore  intermarried 
neficialIy.fci2Cd  with  one  of  the  appellees)  William  Gallaspie's  settle- 
is  «uiacdWtomentan^  pre-emption,  and  transfered  to  Elliott  Galla^ 
dower.  pie's  bond  for  a  conveyance. 

*  Abfent,  Jjicoe  Thimbu. 


> 
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In  January  1786,,  Elliott  sold  a  part  of  the  land  to    Winn,  &c; 
George  and  Owen  Winn,  and  executed  to  them  his  obli-  £Uw^w™j, 
gation,  with  a  condition  for  the  conveyance  of  the  land,    dow,  &c. 
so  sold  to  them,  clear  of  all  incumberences,  with  general 
warranty,  on  or  before  the  first  day  of  October  then  next  C3nn0t'be 'bar- 
ensuing.     In  October  1787,  Gallaspie  conveyed  the  set-  red  by  any  e, 
tlement   and   pre-emption  to.  Elliott,  in  fee  simple,  by  quityagainftthe 
deed  duly  enrolled.     Elliott  died  without  having  made 
any  conveyance  to  the  purchasers  from  him.     The  ven- 
dees exhibited  their  bill  in  chancery  against  the  heirs  of 
Elliott,  and  against  his  widow,  to  have  a  conveyance  of 
the  land  they  purchased.     The  Fayette  circuit  court  der 
creed  a  conveyance,    subject  to  the  widow's,  dower  ; 
from  which  the  complainants  appealed. 

Hughes,  for  the  appellants.— r At  common  law,  the  May  2_r^ 
wife  was  dowable  when  there  was  a  legal  marriage,  sei- 
zin of  land,  and  the  death  of  the  husband.  But  if  the 
husband  were  seized  of  an  estate  defeasible  by  a  right 
accruing  before  her  right  to  dower,  she  would  not  be  enr 
titled  to  dower — 2  Bac.  Ab.  (Old  Ed.)  128.-9. 

From  the  time  Elliott  purchased  this  land,  until  he 
received  a  conveyance,  he  held  an  equitable  interest  onr 
ly  in  the  lands.  And  a  wife,  by  the  common  law,  was 
not  entitled  to  dower  of  an  equitable  estate— 3  Pr.  Wras, 
229 — Talbot's  Equity  138,  140. 

This  rule  was  not  altered,  until  the  act  of  Virginia  of 
178.5,  which  took  effect  on  the  first  day  of  January  1787, 
and  Elliott  having,  prior  to  that  date,  sold  the  land  to 
us  ;  when  he  received  the  conveyance,  there  was  a  re- 
sulting trust  to  our  use,  created  thereby — -2  Fonb.  Eq. 
16,  121',  124— 2-  Bl.  Com.  337.  And'  the  wife  of  a 
trustee  is  not  entitled  to.  dower-^-3  Eq.  Ca.  Ab.  383. 
This  conveyance  from  Elliott  to  us,  should  have  been 
made  in  October  17.86*.  according  to  contract  j'  if  it  had 
then  been  made,  there  could  have  been  no  doubt  but 
Mrs.  Elliott  would  not  have  been  entitled  to  dower  ; 
and  their  delay  will  not  prejudice  our  right,  for  equity 
considers  a  conveyance  as  made,  from  the  time  it  ought 
to  have  been  made— 1  Pr.  Wm.  62* 

Elliott,  after  he  sold  the  land.,  to  us^  took  the  convey- 
ance to  pass  it  to  us.      And  a  widow  is  not  entitled  to 
dower,  where  the  title  only  passes  through  the  husband,      r.,)    2  Bac. 
or  where  he  has  but  an  instantaneous  possession-— 2  Vera.  Ab.(GwU.Ed) 
436—3  Eq.  Ca.  Ab.  383  (a).  3**'* 
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Winn,  &c.  Clay,  for  the  appellees. — The  widow  Elliott,  is,  by  com- 
Elli^tt'swi-  mon  ^aw'  entitled  to  dower  in  this  land.  Her  husband 
»jw,  &c.  was  the  purchaser  of  it  ;  received  a  conveyance,  and 
died  seized  of  it.  I  therefore  contend,  that  no  equita- 
ble circumstances  against  the  husband,  can  bar  the  wife's 
right  of  dower.  Whenever  it  is  complete  at  law,  chan- 
cery ought  never  to  take  it  from  her.  Dower  is  one  of 
the  favorites  of  the  law. 

But  we  are  equitably,  as  well  as  J^gallv  entitled  to 
dower.  Whenever  the  husband  was  oeneficially  vested 
with  the  title  to  the  land,  his  wife  has  a  good  title  to 
dower  in  equity,  as  well  as  at  law.  Here,  Elliott  own- 
ed the  land  ;  sold  it ;  and  was  vested  with  the  legal  title. 

It  is  said,  that  equity  will  consider  the  conveyance 
made,  when  it  ought  to  have  been  made.  If  this  is  to 
be  brought  into  the  case,  it  is  to  be  recollected,  that  El- 
liott ought  to  have  had  a  conveyance  before  he  sold  to 
the  Winns,  and  by  this  rule  of  relation,  held  the  legal  ti- 
tle prior  to  his  sale  to  them,  which  gave  us  a  clear  right 
to  dower  in  the  lands. 

The  doctrine  of  resulting  trusts  and  instantaneous  pos- 
session will  not  apply  here,  where  there  was  a  purchase 
and  sale ;  and  a  conveyance,  not  to  Elliott  as  a  trustee, 
but  as  the  true  owner.  If  this  gave  but  an  instantane- 
ous possession  of  the  title,  to  whom  did  it  pass  ?  And 
where  was  the  necessity  of  bringing  this  suit  ?  On  the 
contrary,  Elliott  held  the  title  to  his  own  use  ;  bound  by 
contract,  it  is  true,  to  convey  to  the  Winns  ;  but  he 
could  not  thus  barter  away  his  wife's  dower  therein. 
June   tft.  Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

After  stating  the  case,  he  proceeded  : — The  only  ques- 
tion is,  whether  the  widow  of  Elliott  is  entitled  to  dower 
in  the  land  thus  sold  by  her  husband,  in  his  lifetime,  she 
never  having  relinquished  her  right. 

It  is  said,  that  Elliott  having  no  title  at  law,  when  he 
sold,  but  only  an  equitable  interest,  was,  from  the  time 
of  the  sale,  but  a  trustee  for  the  Winns,  his  vendees  ; 
that  when  he  acquired  the  legal  title,  it  was  only  in  trust 
for  them  ;  and  that  the  wife  shall  not  be  endowed  of  a 
trust  estate,  created  previous  to  the  statute  of  Virginia, 
which  took  effect  in  January  1787. 

Before  the  statute  of  27th  Henry  VIII,  commonly 
called  the  statute  of  uses,  the  wife  of  a  feoffee  to  uses, 
was  not  to  be  endowed  of  the  estate  so  held  in   confi-' 
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dence  to  the  use  of  another,  because  the  husband  had  no    Winn,  &e. 
beneficial  interest ;  and  the  wife  of  the  cestiiy  que  use,  eluott'swi- 
was  not  to   be  endowed,  because  there  was  no  trust  or   uow,  &c. 
benefit  declared  for  her  in  the  original  grant. 

The  feoffee,  in  fact,  held  the  estate  discharged  of  most 
of  the  feodal  burthens,  subject  to  escheat  only,  for  the 
felony  or  other  defect  of  blood  of  the  feoffee  to  uses. 
That  statute,  after  reciting  the  various  inconveniences  of 
uses,  and  amongst  others,  the  defrauding  the  wife  of  her 
dower,  enacted,  that  "  When  any  person  shall  be  seized 
of  lands,"  &c.  "to  the  use,  confidence,  or  trust,  of  any 
other  person,"  &c.  "the  person  or  corporation  entitled  to 
the  use  in  fee  simple,  fee  tail,  for  life,  or  years,  or  other- 
wise, shall  thenceforth  stand  and  be  seized  and  posses- 
sed of  the  land,"  &c.  "  of,  and  in  the  like  estates  as  they 
have  in  the  use,  trust,  or  confidence,"  &c. 

This  statute,  without  interrupting  those  conveyances 
to  use,  only  converted  the  interest  of  the  cestuy  que  use, 
into  a  legal,  instead  of  an  equitable  ownership,  and  all  the 
legal  consequences  of  estates,  dower  amongst  the  rest,  at 
once  attached. 

The  statute  uses  the  words  use,  trust,  and  confidence  ; 
yet  trusts,  as  now  understood,  are  the  subsequent  crea- 
tures of  courts  of  equity  ;  and,  in  fact,  the  old  doctrine 
of  uses,  revived  in  another  name.  How  the  statute,  so 
comprehensive  in  its  expressions,  and  introduced  and 
enacted  upon  great  deliberation,  came  to  be  evaded  by 
introducing  a  few  formal  words  into  conveyances,  we 
are  told  by  judge  Blackstone,  in  his  commentaries — See 
p.  335  (Vol.  2)  and  Christian's  note.  It  seems  that  one 
or  two  technical  scruples  of  the  judges  of  the  courts  of 
common  law  gave  birth  to  these  trusts.  One  of  these 
was,  that  "  no  use  could  be  limited  on  a  use."  That  the 
statute  would  execute  only  the  first  use  ;  and  that  the 
second,  and  all  subsequent  declarations  of  use,  was  a 
mere  nullity.  And  therefore,  that  upon  a  feoffment,  or 
deed  of  bargain  and  sale  to  A.  and  his  heirs,  to  the  use 
of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs,  they 
held  that  A.  was  seized  to  the  use  of  B.  and  his  heirs, 
only  ;  and  that  the  limitation  over  to  C.  was  not  embra- 
ced. A  scruple  indeed,  it  may  well  be  called  ;  since  no 
reason  can  be  given  why  the  use  or  trust  to  C.  might  not 
have  been  as  well  permitted,  as  that  to  B. ;  and  thus,  that 
an  estate  might  have  been  handed  through  any   number 
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Winn,  &c;    0f  uses,  until  executed  by  the  statute  in  the  last  cestuy, 

Elliott's  wi.  ^'^  trust. 

sow,  &c.  Another  scruple  arose  upon  the  use  of  the  word  "  sei- 

zed,5' without  the  word  "  possessed  ;"■  whereby  the 
judges  extended  the  statute  only  to  such  estates  as  pas- 
sed by  livery  or  seizin  formerly  ;  but  not  to  those  whem- 
of  a  man  was  said,  to  be  only  possessed.  Courts  of  chan- 
cery, however,  determined  that  the  last  cestuy  que  trust 
in  the  feoffment,  and  seizin  to  uses,  and  the  cestuy  que 
use  of  a  term  of  years,  were,  in.  conscience,  entitled  to  a 
performance  for  their  benefit,  although  not  executed  by 
the  statute.  And  thus  it  was,  that  uses  were  revived, 
under  the  denomination  of  trusts.  It  seems  to  have 
been  well  settled,  as  contended  for  by  the  counsel  for 
the  appellants,  that,  as  a  general  rule,  '•'  abstracted  froia 
all  other  circumstances,"  the  wife  should  not  be  endow- 
ed of  a  trust  estate. 

Thus  the  law  stood,  under  the  statute  of  uses,  which 
was  in  force  in  Virginia,  until  the  first  day  of  January 
1787,  when  the  statute  of  1785   took  effect,  into  which 
(  the  statute  of  Henry  VIII,  had  been  ingrafted,  with  some 

additional  provisions  ;  by  which  the  wife  became  enti- 
tled to  her  dower,  in  the  estate  of  the  cestuy  que  trust. 

Let  us  not  forget  what  is  now  meant  by  a  trust,  and 
apply  these  principles,  by  which  uses  and  trusts  have 
been  governed,  since  the  statute  of  uses,  to  the  case  ua- 
der  consideration — 1st,  by  considering  a  bond  as  a  suf- 
ficient declaration  of  uses  and  trusts,  to  be  operated  up- 
on by  the  statute  ;  or,  2dly,  by  considering  conveyances 
only,  by  proper  and  apt  deeds,  as  embraced  by  the  sta- 
tute ;  and  therefore,  that  the  bonds  were  the  proper  sub- 
jects of  equity,  independent  of  the  statute. 

Upon  the  first  proposition,  then,  it  is  supposed  that . 
when  the  appellants  purchased  in  1786,  Elliott  became 
a  trustee  to  their  use  :  if  this  use,  or  trust,  would  be  ex- 
ecuted by  the  statute,  the  bentficial  interest  and  trust 
created,  as  between  Gailaspie  and  Elliott,  previous  to 
that  time,  must  have  been  equally  executed;  and  thus 
Mrs.  Elliott's  right  of  dower,  by  virtue  of  the  statute, 
and  of  the  legal  estate  thereby  transfered,  would  have 
attached,  previous  to  the  sale  made  by  her  husband. 
For  it  cannot  be  supposed,  that  the  estate  was  to  be  in 
abeyance  from  the  time  Elliott  purchased,  and  obtained 
Gallasnit's  horid,  in  the  year  1734—5,  until  he  soldjn 
1786.  * 
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Upon  the  second,  proposition  ;    how  would  a  court  of   Winn,  &c. 
«quity  proceed  upon  the  bonds?     By  considering  the  Elliott's  wi- 
agreement  between  the  parties,  if  upon  a  sufficient  con-    now,  &c. 
sideration,  as  raising  a  use,  and  by  taking  the  bond  as 
sufficient  evidence  of  a  consideration. 
■     Again,  equity  might  consider  that  done,  which  ought 
to  have  been  done.     If  Elliott  has  obtained  a  deed  from 
Gallaspie,  he  has  not  done  any  thing  but  what  the  chan- 
cellor must  have  otherwise  directed  ;    the  trust  must  be 
directed  according  to  the  contract  of  the  parties — not  at 
the  whim  and  caprice  of  the  chancellor  ;  the  rule  of  right 
is  the  same  in  equity,  as   at  law  ;    they  differ  as  to  the 
means  of  coming  at  the  end  proposed,  but  as  to  the  end, 
vquitas  sequitur  legem.      Elliott  cannot  be  said  to  have 
committed  any  fraud  in  acquiring  the  legal  title  ;  nor  to 
fiave  done  a  nugatory  act ;  since  by  so  doing  he  has  ena- 
bled himself  to  comply  with  his  bond  to  the  appellants 
for  a  conveyance  with  warranty. 

There  is  no  privity  of  contract  between  Gallaspie  and 
Winns  $  for  Elliott  neither  assigned  nor  contracted  to 
assign  Gallaspie'  bond  ;  but  to  make  the  conveyance  by 
himself,  and  with  his  own  warranty. 

But  let  us  consider  the  request  which  is  made  of  the 
-chancellor,  as  it  respects  the  privation  of  the  widow  of 
•her  dower.  She  has  the  right  at  law  to  dower  properly 
consummated,  by  seizin  of  the  husband  during  coverture, 
united  with  a  beneficial  interest ;  and  the  claim  in  oppo- 
sition to  here,  is  derived  from  the  husband  himself,  du- 
ring the  marriage. 

The  chancellor  is  asked  to  consider  the  case  as  though 
the  husband,  in  his  lifetime,  had  vested  the  estate  by 
proper  conveyances,  in  trustees  ;  with  one,  two,  or  more 
\ises,  declared  previous  to  a  trust  for  his  use  ;  and  thus  to 
divert  the  course  of  the  law,  and  annihilate  the  interest 
of  Elliott,  and  the  time  between  his  purchase  in  1784-5, 
and  sale  j  make  the  sale  relate  to  the  time  of  his  own  pur- 
chase ;  and  then  to  create  a  privity  between  Gallaspie 
and  Winns  ;  or  to  suppose,  that  Elliott  had  entered  upon 
his  trustee,  for  the  purpose  of  making  a  feoffment  in  fee 
to  the  appellants  with  warrant}'.  And  for  what  is  all 
this  to  be  done  ?  For  the  pious  purpose  of  defrauding 
the  widow  of  her  dower,  upon  the  old  trick  of  uses  and 
trusts ;  which  the  parliament  of  Great  Britain,  the  le- 
gislature of  Virginia,   and  of  our  own  state,  have   dis- 
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Winn,  &t.    countenanced.     It  is  to   revive  a  doctrine  founded  on  a 
Elmott'swi-  scruple,  and  to  enlarge  a  principle  which  Blackstone  iii 

row,  &c.  his  commentaries  (p.  337,  2  Vol.)  and  chancellor  Talbot, 
in  Chaplin  vs.  Chaplin,  (3  Pr.  Wins.  234)  declared  to  be 
then  too  broad,  and  without  any  good  foundation. 
Blackstone  savs,  that  the  refusal  to  give  the  wife  dower 
in  a  trust  estate,  arose  from  a  cautious  adherence  to  some 
hasty  precedents,  rather  than  from  any  Well  grounded 
principle  :  and  Lord  Talbot,  speaking  on  the  same  sub- 
ject, in  the  case  before  mentioned,  declared  that  "  he 
took  it  to  be  a  settled  principle,  that  the  husband  should 
be  tenant,  by  the  courtesy  of  a  trust,  though  the  wife 
should  not  be  endowed  thereof;  for  which  diversity, 
as  he  could  see  no  reason,  so  neither  should  he  have 
made  it." 

There  are  many  cases  where  the  claim  of  the  wife  to 
dower  of  a  trust  estate,  combined  with  other  circum- 
stances, has  been  sustained  in  equity — See  2  Vernon  581 
— Sir  J.  Jeky\\,s2Lrg\\meni,\nBant:svs.Sutton,2  Pr.  Wms. 
701 — 1  Pr.  Wms.  321.  In  this  case,  the  husband  had,  du- 
ring the  marriage,  a  beneficial  interest ;  acquired  the  legal 
title  ;  and  died  seized  in  law  ;  whereby  the  wife's  right  to 
dower  became  complete  at  law.  To  oust  her  claim  in 
equity,  the  appellants  exhibited  an  equity  against  the  hus~ 
band,  derived  during  the  coverture,  and  from  the  hus- 
band. We  think  the  wife's  claim  an  equitable  and  moral 
right,  commencing  upon  the  marriage,  to  be  endowed  of 
such  estate  as  the  husband  shall  have  a  beneficial  interest 
in,  and  whereof  he  maybe  seized  at  any  time  during  the 
coverture,  of  such  an  estate  as  her  issue  of  the  marriage 
might  by  possibility  inherit.  To  defeat  her  claim  at 
law,  thus  perfected,  the  appellants  do  not  shew  a  title 
derived  paramount  the  husband's,  but  under  him  ;  and 
their  equity  does  not  commence  previous  to  the  wife's, 
but  subsequent  thereto.  As  to  the  wife's  right  to  be  en- 
dowed of  an  inchoate  estate  of  the  husband,  not  reduced 
to  a  legal  one  during  the  coverture,  but  existing  only  iri 
equity,  we  give  no  opinion  ;  the  case  does  not  require  it. 
The  wife's  claim  in  the  present  instance,  is  complete  iri 
equity  and  at  law. ;Decree  affirmed. 
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MORROW   and   others  vs.   the    GOVERNOR, 

FOR    THE    USJE    OF    M'KINNEY.  June  yd. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  or  ;n  debt  r-or 
the  court  :— -M'Kinney  brought  an  action  of  debt,  for  the  breach  of 
"■48  3,000  (in  the  name  of  the  governor,  &c.)  against  Wil-  ^7^"°/ 
liam  Morrow  and  his  securities,  upon  the  bond  given  by  |ateral  COnHi- 
Morrow,  as  sheriff  of  Bourbon  county.  tion,  if  two  or 

The  plaintiff  assigned  three  breaches  of  the  condition  ,more,    d'ftlnf 

r.iTi-ri  jj  •  ii        breaches  be  al- 

of  said  bond.  Judgment  was  rendered  against  the  de-  flgned  by  the 
fendants,  by  default ;  and  on  the  execution  of  the  writ  of  piaintiff,forone 
inquiry,  the  jury  assessed  entire  damages,  and  judgment  of  whlclJ lt  aP" 
was  rendered  for  the  plaintiff,  for  the  penalty  of  the  bond,  hath  no  caufe 
to  be  discharged  by  the  payment  of  the  damages  asses-  ofaaion,  sen- 
sed by  the  jury,  and  COStS.  tire  damages  be 
mi             J      J                 ,         ...                  .         ,            tr    .               r  aliened,  it  it  er- 

The  errors  assigned,  call  in  question  the  sufficiency  or  rone0us,  altho* 
the  assignments  of  breaches  of  the  condition  of  the  bond,  for   the   other 
contained  in  the  declaration  :  and  the  plaintiffs  in  error  breaches   he 
allege  that  if  any  one  of  the  breaches  assigned,  is  defec-  0f  acfion. 
tive,  and  shew  no  cause  of  action  for  that  one,  that  en-      If  a  fiSeriff 
tire  damages  being  given,  the  Avhole  judgment  is  erro-  colleft  moneyof 

neOUS.  |  virtue  of  an  ex- 

The  rule  seems  to  be  well  settled,  that  in  convenant,  or  ecurion,  &  fail 
in  debt,  for  breach  of  the  condition  of  a  bond  with  col-  t0  'etar"  'I*6 
lateral  condition,  if  two  or  more  distinct  breaches  are  ca"e  it  gives  a 
assigned  by  the  plaintiff,  for  one  of  which  it  appears  right  of  aftion 
that  he  had  no  legal  cause  of  action  ;  although  for  the  »g«nft  the  (he- 
others  he  has  good  cause  ;  judgment  shall  be  arrested,  or  tig:'  ^nt  „ot  £ 
reversed,  if  entire  damages  are  assessed  by  the  jury,  the  defendant  ic 
Because  the  damages  may  have  been  given,  as  well  for  the  execution. 

.  i  •    t       r        •   i      i  r         •  e  1  In  an  action 

that  which  furnished  no  cause  of  action,  as  tor  those  on  a  ft,eriff'3 
which  did  ;  and  if  the  jury  had  not  intended  giving  da-  bond,  for  fail- 
mages  for  the  insufficient  breach,  they  ought  to  have  as-  lns  t0  W  "£" 
sessed  the  damages  specially  for  the  other  breaches  only  :  "xecution.whe. 
which  would  be  well  enough — Cro.  Eliz.  685,  and  10th  ther  it  be  r«- 
Co.  130  b.  James  Osburn's  case.  ShUfSL*™*" 

These  cases  clearly  settle  the  doctrine  in  covenant ;  was  reCeive<i 
and  the  principles  are  equally  applicable  to  the  assign-  upon  or  before 
ment  of  breaches  in  the  condition  of  a  bond  with  colla-  th.e  'eturn  day 
teral  condition.  Neither  of  the  cases  are  within  the  tion .  or  wheI 
.  act  of  assembly  which  provides  that  where  there  are  two  ther  it  be  necef. 
or  more  counts  in  a  declaration,  one  of  which  is  faulty,  {irv  t0  ma£e 
the  defendant  may  apply  to  the  court  to  instruct  the  ju-  execution— 
ry  to  disregard  the  faulty  count :  and  that  if  any  one  of  ?«<«, 
"  3  N  a 
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M<m»o*,  &c.  ^  counts  is  good,  the  verdict  and  judgment  shall  stand, 
TheGovERNon  although  general   damages   are  found.     Here,  there  is 
but  one  count,  and  that  count  insufficient. 

The  question  then,  is,  are  all,  or  any  of  the  breaches 
assigned,  sufficient?  Some  doubts  are  entertained  whe- 
ther any  of  them  are  ;  because  they  do  not  aver  that  the 
monies  received  by  Morrow  from  M'Kinney,  were  re- 
ceived upon,  or  before  the  return  days  of  the  several 
executions  in  the  assignments  of  breaches  mentioned  ; 
and  because  there  is  no  profert  made  of  these  executions. 
But  without  giving  a  positive  opinion  on  these  points, 
we  have  no  hesitation  in  saying,  that  the  second  breach 
assigned,  is  wholly  insufficient,  and  shews  no  cause  of 
action.  It  alleges  that  the  commonwealth  had  recover- 
ed a  judgment  against  M'Kinney,  as  former  sheriff  of 
Bourbon  ;  had  sued  out  execution  thereupon  ;  which 
came  to  the  hands  of  Morrow,  as  the  then  sheriff,  to 
execute  ;  that  Morrow,  by  virtue  of  that  execution,  had 
made  sixty  pounds  off  M'Kinney  ;  and  that  upon  the  re- 
turn of  the  said  execution,  Morrow  "  did  not  return  or 
mention  the  said  sixty  pounds,  as  received  from  said  M'- 
Kinney, as  apart  discharge  of  said  judgment  and  execu- 
tion." This  was  sufficient  to  give  the  commonwealth 
(for  her  own  use)  a  right  of  action  against  Morrow  and 
his  securities,  to  recover  the  money  made  by  him  upon, 
her  execution,  but  for  which  he  had  failed  to  account 
with  her ;  but  it  gave  no  right  of  action  upon  the  bond 
to  M'Kinney ;  especially,  as  he  does  not  shew  he  was 
injured  thereby,  by  an  averment  that  in  consequence  of 
Morrow's  failure  to  make  return  of  the  sixty  pounds,  he 
(M'Kinney)  had  been  compelled  by  the  commonwealth 

to  pay  that  sum  a  second  time. Judgment  reversed. 

Talbot^  for  the  plaintiffs ;  Clay  and  Blair  for  the  de- 
fendant. 


June  vh.  KENNEDY  vs.  TERRILL  and  DOOLEY.* 

Acouitought  THIS  cause  was  argued  by  Allen,  for  the  plaintiff ; 
plea  to  the  me-  anc^  nV  Talbot,  for  the  defendants  in  error. 
ritsto  be  with-  Judge  Trimble,  delivered  the  following  opinion  of 
drawn,  tor  the  ^g  court  : — Kennedy  brought  an  action  in  the  Danville 
ceivfng  formal  district  court,  against  Terrill  and  Dooley  ;  the  defen- 
*  Abfent,  Edwards,  Ch.  J. 
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dants  craved   oyer  of  the  writ,  and  plead  the  variance     Kennbp* 
between  that  and  the  declaration  ;  that  the  former  was  terril'i.,  &c. 
in  case,  and  the  latter  in  trespass  vi  et  armis. 

The  plaintiff  obtained  leave  to  amend  ;  and  now  his  a"d  technical 
declaration  charges  the  defendants  to  have  issued  "  an  °  Jit  ajuftice  of 
illegal  warrant,  contrary  to  law,"  which  is  set  forth  at  the  peace, under 
large.  colour  of  his  of- 

,° .    ■  ,  ,    Tr  ,    ,    ,  nee,    lHues  an 

It  purports  to  be  a  warrant  to  search  Kennedy  s  house,  iUegal  warrant) 
and  other  suspected  places,  for  certain  slaves,  byname  ;  &c  anaftionof 
and,  if  necessary,  to  break  doors,  to  raise  the  posse  comi-  treJpaJs  will  lie 

,,.y  i  i  r  i  i        againll  him. 

tatus,  to  dearer  over  the  negroes,  when  found,  to  the  if  tne  warrant 
administratrix  of  Benjamin  Harrison,  deceased,  who  be  legal,  but  if. 
had  proven  them  to  be  her  property,  and  charged  them  \uta  trom  ma- 
to  be  in  the  possession  of  Kennedy,  who  kept  them  con-  't£*'  e„c  r*"^ 
cealed  from  the  officers  of  justice  ;  therefore,  requiring  h  the  properre- 
the  sheriff,  or  any  constable  of  the  county,  to  execute  the  medy- . 

•  .  ,  ■     ■/  '■  t    A  variance  be. 

said  warrant.  _  tween  thc  writ 

The  declaration  further  charges,  that  in  consequence  and  declaration 
of  the  warrant,   a  deputy  sheriff  of   Madison   county,  cannot  be  taken 
broke  Kennedy's  dwelling. house,  with  force  and  arms,  t^""8 office" 
entered,  and  forcibly  carried  away  certain  slaves  named,  judgment, 
the  propertv  of  Kennedy,  and  did  other  wrongs,  to  his      lhe  dlftria 

.    .    r      ln~,  •  fir:  courts     were 

injury  500/.  _  {  courts  oflimit- 

To  this,  there  was  an  attempt  to  justify,  as  justices  of  ed  jurifdiclion. 
the  peace  ;  that  the  slaves  were  the  property  of  Mrs.  Jfj  theretore» 
Harrison ;  that  they  had  been  carried  off  during  the  Jjpa  deciar". 
American  war,  by  certain  wicked  and  ill-disposed  per-  tion  it  appeared 
sons,  and  by  such,  to  wit,  the  plaintiff,  now  detained  and  'hat  the  .co"t 
concealed  ;  wherefore,  by  virtue  of  an  act  of  assembly  ^Q^n  nh  a 
in  such  cases  made,  Sec.  deled  not  cured 

Before  replication  to  this  plea,  which  had  been  filed  byiapfeoftime, 

1       ..  .,  ?'-'  i  '-        •!!••.     /■     -i  -  i       nor  the   default 

upon  setting  aside  a  judgment  by  ml  dictt,  (taken  with-  or  omiffion  of 
out  disposing  of  the  former  plea  in  abatement)  the  de-  the   defendant, 
fendants  obtained  leave,  and  withdrew  the  plea  of  justi-  £ut  may  be  u" 
fication,  and  demurred — 1st,  For  variance  between  the  ofwheneverthe 
writ  and  declaration — 2dly,  That  an  action  of  trespass  came  is  before 
could  not  be  maintained  in  the  district  court — 3d,  That  thecourt' 
the   declaration   was  inconsistent  with   itself,  commen- 
cing in  case,  and  ending  in  trespass  vi  et   armis — 4th, 
That  an  action  on  the  case  would  not  lie,  for  the  injury 
in  the  declaration  stated. 

The  plaintiff  excepted  to  the  opinion  of  the  court,  in 

permitting  the  plea  to  be  withdrawn,  and  a    special  de- 

,  murrer  filed,  and  then  joined  in  demurrer  ;  whereupon 
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Kennidv     the  court  gave  judgment  for  the  defendants  ;  from  which 
Tmm**i,&c.  Kennedy  appealed. 

It  is  a  correct  principle,  that  a  court  ought  not  to  per- 
mit a  plea  to  the  merits  to  be  withdrawn,  for  the  pur- 
pose of  receiving  formal  and  technical  objections  ;  and 
if  none  else  had  appeared  in  the  proceedings,  this  court 
would  not  hesitate  to  reverse  the  judgment.  The  plea 
was  bad,  and  if  it  had  not  been  withdrawn,  the  plaintiff 
himself  ought  to  have  demurred.  The  defendants,  how- 
ever, tendered  a  demurrer,  in  which  the  plaintiff  joined 
issue  ;  and  thus,  not  only  the  particular  defects  assign- 
ed, but  all  others,  apparent  and  substantial,  were  brought 
before  the  court,  existing  in  any  part  of  the  pleadings. 
The  declaration  does  not  state  that  the  defendants  acted, 
as  justices  of  the  peace,  nor  did  they  style  themselves 
such  in  the  warrant.  The  warrant,  upon  its  face,  is  il- 
legal, and  without  colour  of  lawful  authority. 

If  we  consider  them  to  have  been  individuals,  not 
clothed  with  any  portion  of  the  judicial  authority  of  the 
commonwealth  ;  or  as  justices,  usurping  and  exercising 
powers  by  colour  only  of  their  office  ;  they  are  to  be 
reached  in  the  same  manner,  by  action  of  trespass  vi  et 
armis.  If  the  warrant  had  been  legal,  but  the  officers  of 
the  larva  had  cloaked  under  its  broad  mantle,  their  ma- 
lice, collusion,  or  unjust  oppression  ;  then  a  special  ac- 
tion on  the  case  would  have  been  the  appropriate  reme- 
dy. When  we  consider  the  subject  matter  of  the  de-. 
claration,  and  the  truth  of  the  allegation  therein,  that  the 
warrant  was  illegal,  the  charges  against  the  defendants,  if 
sufficient  in  any  respect,  amount  to  an  action  of  trespass 
cuare  clausum  f regit  et  de  bonis  aspartates.  The  first 
cause  assigned  for  demurrer  came  too  late,  being  mere 

{a)  SeePaltuer  abatement  of  the  writ  (a)  ;  but  the  character  of  the  ac- 
"n^"jty  va  tion  being;  determined,  the  second  cause  assigned,  well 

MCuimSffoJt  P  7  ^ 

applied. 

The  district  courts  were  of  extensive,  yet  limited  ju- 
risdiction ;  and    actions  of  trespass  were  expressly  ex- 
(b)  Aas  of  cepted,  amongst  others — -{Vide  original   act   (£),     and 
1795,  ch. «-     Brad.  1  Vol.  p.  119,  §  11). 

A  practice  had  prevailed,  of  bringing  causes  into, 
court  by  certiorari,  although  not  originally  cognizable 
there  ;  but  the  legislature  put  their  express  veto  upon 
that  unwarrantable  practice — See  Brad.  E.  L.  K.  1  Vol, 

(0  i  Ses.  of      43   *  2  /c-\       Arial  this  cause  was  commenced  in  th$ 
1798,  ch.  17,    v         »  v       v  j     .    . 

said  court  by  original. 
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Whether  the  expressions,  "actions  of  trespass,"  are  Kennidy 
considered  as  used  in  contradistinction  to  actions  on  the  tsrhke.  &c, 
case,  or  as  confined  to  that  class  of  actions  of  trespass 
emphatically  so  called  ;  the  district  court  had  no  juris- 
diction over  the  case  as  declared  upon.  This  being  a 
defect  of  jurisdiction,  apparent  on  the  record,  cannot  be 
cured  by  lapse  of  time,  or  default  oi  the  party.  Where 
the  court  has  no  jurisdiction  over  the  subject  matter, 
consent  cannot  give  jurisdiction  3  and  such  total  defect 
ought  to  be  noticed  by  the  court,  ex  officio  ;  or  may  be 
taken  advantage  of,  whenever  the  case  shall  be  brought 
$ub  judice. 

As  the  circuit  court,  into  which  the  cause  was  car- 
ried upon  the  abolition  of  the  district  system,  had  cogni- 
zance of  such  matters,  it  might  perhaps  be  said,  that 
this  error  ought  not  to  be  fatal  ;  but  the  cause  was  co- 
ram non  judice,  in  the  district  court,  and  the  law  gave  it 
no  additional  claim  to  audience  in  the  circuit  court. 

Judgment  affirmed. 


CURRY  vs.  JENKINS.*  .7«"  #« 

The  Opinion  of  the  Court. — At  the  July  term  of  The  county 
the  Fayette  county  court,  an  order  was  made,  on  the  mo-  court .°"ght  noC 
tion  of  Hamilton  Jenkins,  directing  Curry,  orphan  of  poor  child  ap_ 
Nicholas  Curry,  deceased,  to  be  bound  as  an  apprentice  prentice,  with- 
to  him  to  learn  the   mill-wright's  trade.     On  the  same  °uC  havln§  fi^ 

\  -r    ,       ,~,  .       T  rr,  ,  .  r  •        1  fummoned    the 

day,  John  Uurry,  by  James  1  racy,  his  next  tnend,mov-  next  frjen(j  nt~ 
ed  the  court  to  rescind  the  order  ;  but  the  court  being  or  perfbn  with 
divided  in  opinion,  the  motion  fell.     A  bill  of  exceptions  vyl°"fl   f"c,h 

,  rT  ..  -  ;  -,  I-,-,     child  reudest' 

was  taken  to  the  opinion  or  the  court,  which  is  made 
part  of  the  record,  from  which  it  appears  that  Curry  was 
hot  present  when  the  order  binding  him  as  an  appren- 
tice was  made  ;  nor  had  he,  "  his  guardian,  next  friend, 
or  person  in  whose  custody  he  was,"  been  summoned. 

Natural  justice,  independent  of  any  positive  statutary     1  Havr.  P.C. 
provision,  clearly  dictates,  that  an  orphan  sftosild  not  be  ch   6+>   §  6o» 
condemned  to  servitude  in  his  absence,  and  the  absence  Ab  \  '  3 
of  his  guardian  and  friends. 

The  legislature,  however,  have  provided,  in  the  "  act 
concerning  the  poor,"  passed   December  19th  1793  (a),     M  Ch- 3S> 
that  the  court  shall  summon  the  next  friend  of,  or  person  Bra*d  p,0£  ' 

*  Abfent,  Judgb  Bibb, 
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Cubrt       with  whom  any  poor  orphan  resides,  before  an  order  is 
Tenkjns.     made  to  bind  him  an  apprentice. 

This  provision  is  not  repealed,  or  dispensed  with,  by 
the  ff  act  concerning   guardians,    infants,"    &c.   passed 
(a)  Afls  of  March  1st  1797(a).       The  order  of  the   county  court 
i7brad7'cio?S'  directing  John  Curry  to  be  bound  apprentice  to  Hamil- 
ton Jenkins,  in  the  absence  of  Curry  and  his  friends,  and 
when  neither  he    nor  they  had  been  summoned,  was, 
therefore,  erroneous,  and  contrary  to  law  ;    and,  conse- 
quently, the  court  ought  to  have  set  it  aside,  upon  the 
application  of  Curry,  by  his  next  friend. 
Judgment  reversed. 
Hardin,  for  the  plaintiff  in  error. 


y*u  4<b-  M'MILLEN  vs.  MILLER,  &c.* 

An  aftualfet-  THIS  cause  was  argued  by  Hughes,  for  the  appellant ;. 
tkment  is,  fri-  an(j  Dy  Qai.  ancj  Allen,  for  the  appellee.     The  following 

majacia,  to  be 
prelumed  noto- 

rious.  The  Opinion  of  the  Court. — M  JMillen  was  com-.. 

An  entry  on  plainant  in  the  court  below,  claiming  under  the  follow- 

r^hC^te"  inS  entry  :  "  December  llth  1782'  William  Hoy  enters, 
tor  an  aftual  three  thousand  acres  of  land,  adjoining  Edward  Willi- 
fettlement  tub.  ams's  pre-emption  on  Lullbegrud,  on  the  east  and  south- 
jflToT  January  easti to  run  eas£  ano^  south-east  for  quantity." 
1778,  made  Williams's  pre-emption  was  granted  to  him  by  the 
with  the  fur- commissioners  for  an  actual  settlement  in  the  month  of 
BTiSS«lW*  1779— "Lying  on  the  dividing  ridge  of  Small 
their  being  en-  Mountain  creek,  a  branch  of  Licking  creek,  and  LulK 
teredonany  va-  begrud,  including  the  said  settlement."  This  certificate 
Crefumed  *o  be  °^  pre-emption  entitled  the  owner  to  a  warrant  of  400 
tor  the  landde-  acres,  at  the  state  price  ;  which  warrant  was  located  on 
fcribed  in  the  the  24th  of  May  1780,  in  these  words — "  Edward  Wil- 
r"' a^contrar  liams  enters  400  acres  upon  a  pre-emption  warrant,  ly- 
intention  be  in-  ing  on  or  near  the  head  branches  of  Lullbegrud,  inclu-. 
dicated.  ding  a  cabin." 

ith  the  fur-  The  appellees  had  judgment  in  ejectment,  upon  the 
veyor  were  for  elder  grant,  obtained  by  force  of  an  entry  of  JS'icholas 
other  land,  the  pr0ctor,  in  1783  ;  and  they  rely  upon  the  strength  of 
■"^Jf'  the  elder  grant.     The  circuit  court  established  the  ap- 

would    mil  ap-  O  .  r 

f\y  to  the  land  pellant  s  entry,  as  valid  ;  directed  the  manner  ot  survey- 

*  Judge  Thimble   did  not  fit  in  judgment   in  this  caufe.     The  Chief 
Justice  w«s  not  in  court  when  the  opinion  was  delivered  in,   but    authorifei^ 

the  other  judges  to  exprefehis  concurrence. 
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ing;    and  entered  a  decree  for  the  complainant,  for  so    M'MiLLtw 
much  of  the  defendants'  claim  as  was  common  to  the  ac-  m1LIir*   &c 
tual  survey  made  for  the  complainant,  and  that  ordered 
by  the  court.  defcribed  in  the 

The  complainant  being  dissatisfied  with  the  construe-  when  an  en- 
tion  given  to  his  entry,  appealed  to  this  court;  and  has  try  doesnotde- 
assigned  error  only  as  to  that  construction.  Agnate  the  fi- 

The  first  essential,  is,  to  ascertain  the  locality  of  Wil-  f"[o  LVfurvev- 
iiams's  pre-emption.     As  this  was  granted  for  an  actual  ed,  itfhould  be 
settlement,  subsequent  to  the  first  day  of  January  1778,  a  f4uare  t0  the 
it  was  by  law  attached  to  such  settlement,  and  to  include      T!|jg  manner 
it.     This  was  his  right  of  pre-emption,  and  if  he  departed  of  Purvey  tag  an 
from  it  in  his  entry  with  the  surveyor,  such  entry  gave  entry   wh.lch 
him  no  claim   to  pre-emptive  privileges.     On  the  24th  fquare   to   the 
of  May  1780,  Williams  was  not  permitted  by  law  to  en-  cardinal  points, 
ter  his  pre-emption  warrant  on  any  vacant  land,  without  on  c^e  eaft  and 
regard  to  his  settlement ;  and  if  he  did  so,  it  cannot  be  t0  run  ea^  a"d 
said  he  had  a  pre-emptive  right  to  such  land.     His  settle-  fouth-eaft    for 
ment,  where  he  built  his  cabin,  fenced,  and  planted  corn,  qu»n»ty. 
is  well  identified,  and  ought,  prima  facia,  to  be  presumed 
to  have  been  notorious  ;  and  this  presumption  is  fortified 
by  the  evidence. 

Whether  Williams's  entry  shall  be  attached  to  his 
cabin,  or  to  some  other  of  the  cabins  in  that  neighbor- 
hood, has  been  questioned  in  argument.  The  call  is  for 
a  cabin.  There  is  nothing  in  the  entry  which  evinces 
an  intention  to  abandon  his  settlement,  and  the  dignity 
of  his  claim.  Every  thing  in  the  entry,  may  well  stand 
with  the  requisition  of  the  law,  "  to  include  his  settle- 
•  ment ;"  and  it  would  seem  rigid  to  give,  without  clear 
indication,  such  construction  to  the  entry,  as  to  change 
the  claim  from  a  pre-emption,  to  a  mere  treasury  right, 
or  to  worse  ;  sed  benigne  interpretanda  sunt,  verba  lai- 
corum. 

Yet  if  so  unfavorable  a  construction  were  to  be  given 
to  the  entry,  still  Williams's  "  pre-emption1''  would  re- 
main as  before,  not  being  permitted  by  law,  at  that  time, 
to  be  detached  from  his  settlement.  This  is  a  strong 
feature,  distinguishing  the  case  from  those  of  pre-emp- 
tions, appendant  to  other  actual  settlements,  having  no 
locality  until  entered  with  the  surveyor  ;  and  in  the 
mean  time,  itinerant  about  the  settlement  claim.  And 
such  were  the  cases,  in  the  general,  cited  by  the  appel- 
lees.    -The  case  of  Bryant   and  Oxvings   vsl  Wallace, 


4.1*6  SPUING  TERM,  1808. 

M'.VIillin  ^HughtVa  Rep.  194  to  210)  was  a  pre-emption  of  1000 
Millet  &c  acresi  Srante<^  *or  marking  andi?nf?rovi?ig- only.  Bryant, 
in  his  entry  with  the  surveyor,  expressed  that  his  land 
should  lie  u  on  a  branch  of  Elkhorn,  and  about  four  and 
a  half  miles  southwardly  of  Bryant's  station."  Omit- 
ting altogether,  to  call  for  any  improvement.  The  im- 
provement which  he  claimed,  was,  in  fact,  nothing-  but 
the  cutting  of  the  letters  D.  B.  on  a  tree  in  the  woods. 

The  entry  was  made  in  1783,  after  the  privilege  of 
locating  on  any  vacant  land,  had  been  expressly  given 
by  law.  The  correct  principles  of  that  decison,  are 
clearly  explained  by  the  court,  in  pages  209,  210,  of  the 
reported  case,  as  follows  : 

"  The  late  supreme  court,  in  the  suit  Consilla  vs.  Bris- 
coe, adjudged  that  because  a  settlement  right  could  not 
be  removed  from  its  original  location,  and  the  certifi- 
cate for  which  being  recorded  in  the  survevor's  office, 
where  the  entry  thereon  was  made,  they  ought  to  be  ta- 
ken together,  or  be  allowed  to  explain  each  other  ;  and 
another  reason,  with  great  propriety,  might  have  been 
added,  that  the  law  did  not  point  out  in  what  manner 
such  entry  should  be  made.  But  in  the  case  of  a  pre- 
emption right,  granted  lor  an  improvement,  it  is  believed 
no  such  opinion  has  ever  been  given  ;  and  if  there  had, 
it  could  not  be  supported  by  law  or  equity,  the  case  be- 
ing evidently  different  from  that  of  settlement  rights. 
And  the  entry  under  consideration,  being  made  subse- 
quent to  the  passage  of  the  act  of  1782,  permitting  pre- 
emption warrants  to  »e  located  on  vacant  lands,  it  would 
be  highly  absurd,  that  the  location  with  the  commission- 
ers, and  the  entry  with  the  surveyor,  should  be  taken  to- 
gether, when  the  claimant  himself,  might  have  made,  and 
intended  a  discordance  between  them.  Therefore,  in 
all  such  cases,  it  can  only  be  proper  to  resort  to  the  loca- 
tion with  the  commissioners,  and  compare  it  with  the 
entry  with  the  surveyor,  for  the  purpose  of  discovering 
the  dignity  of  the  claim." 

In  that  case,  the  course  from  Bryant's  station  did  not 
lead  near  the  marked  tree  ;  there  was  not  only  a  defi- 
ciency of  proof  on  the  part  of  Bryant,  as  to  any  acquired 
notoriety  of  his  improvement  ;  but,  on  the  contrary,  the 
obscurity  of  die  tree  ami  marking,  was  proved,  and  the 
want  of  notoriety,  expressly  found  by  the  jury,  in  the 
strongest  terms.      And,  notwithstanding,  the  question 
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was,  whether  Bryant  should  not  be  permitted  to  have  M'Mittm 
his  pre-emption?  On  either  ground,  therefore,  Eryant's  mulir  &c 
entry  was  properly  declared  insufficient  to  give  notice  to 
other  holders  of  warrants,  as  to  the  land  intended,  1st, 
because  his  improvement  had  no  notoriety,  if  it  had  been 
called  for  ;  and,  2dly,  the  description  in  the  entry,  did 
not  lead  within  any  reasonable  distance  from  the  im- 
provement. 

Williams's  certificate  was  hot,  by  law,  to  be  recorded 
with  the  surveyor  ;  but  his  pre-emption  did  not  depend 
upon  the  description  which  he  might  choose  to  give  in 
his  entry  with  the  surveyor.  His  cabin  and  improve- 
ment were  sufficiently  notorious  ;  they  are  in  the  neigh- 
borhood described  in  his  entry  ;  he  was  not  permitted, 
by  law,  to  depart  from  his  settlement  ;  or  if  he  did,  it 
Was  no  pre-emption. 

.  As  the  entry  is  not  calculated  to  give  any  other  figure 
to  the  survey,  than  that  which  would  be  given  by  the 
certificate,  it  must  belaid  down  with  lines  to  the  cardi- 
nal points,  with  the  cabin  equidistant  from  the  angles  of 
the  square,  as  directed  by  the  circuit  court )  and  thus, 
to  be  considered,  as  called  for,  as  Edward  William's  pre- 
emption. 

..  The  manner  in  which  the  circuit  court  have  directed 
the  claim  of  the  appellants  to  be  adjoined  to  Williams's^ 
according  to  the  expressions,  u  on  the  south-east,"  is  ob- 
jectionable, in  this — that  it  gives  the  claim  the  same  po- 
sition as  if  the  expressions  had  been,  to  join  on  the  east 
and  south,  and  to  run  east  and  south-east  for  quantity  ; 
for  they  have  caused  it  to  be  adjoined  to  the  whole  ex- 
tent of  the  southern  boundary. 

It  Was  urged  in  argument,  on  behalf  of  the  appellees, 
that  the  claim  should  first  be  laid  down,  as  if  the  call  had 
been  to  join  Williams  on  the  east  ;  which,  in  such  case* 
would  have.produced  a  square,  upon  the  base  E.  S.  in 
the  annexed  diagram,  figl  2  ;  then  by  laying  down  the 
claim,  as  if  the  call  had  been  to  join  On  the  south-east 
only,  which  would  have  given  the  square  figure  repre- 
sented tin  the  base  R.  P; ;  and  then,  that  from  the  point 
R.  an  east  line  should  be  extended,  and  from  the  point 
P.  a  south-east  line,  &c.  This  argument  is  bottomed 
upon  the  rules  of  construction  established,  to  find  the 
angles  of  a  survey,  where  the  locator  himself,  has  not 
eonferadicted  the  supposition,   that  he  intended  it  to  be 

3    O 
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M'Milmh    [n  a  SqUaj-e,  that  being  the  most  apt  and  simple  figure  for 

Millek  &c.  a  survey.  But  in  this  entry,  the  locator  has  expressly 
given  courses  which  are  incompatible  with  a  square. 

But  this  principle,  if  traced  to  its  extent,  would  end  in 
this,  that  if  an  entry  calls  to  adjoin  another  claim,  which 
lies  in  a  square,  with  lines  to  the  cardinal  points  on 
the  south-east  and  south-west,  the  claim  would  be  sur- 
rounded to  a  greater  extent,  than  if  the  calls  had  been,  to 
adjoin  on  the  east,  south,  and  west ;  in  fact,  the  unrea- 
sonable base  R.  A.  B.  D.  F.  H.  in  fig.  2,  would  be  the 
consequence  of  such  a  construction.  But  the  rule  by 
which  the  adjoining  claim  has  been  extended  bevond  the 
lines  and  corners  of  the  adjoined  claim,  has  not  been  ap- 
plied, within  the  recollection  of  the  court,  except  to  ca- 
ses where  a  large  claim  calls  to  adjoin  a  smaller,  on  a 
single  line  or  side.  As  the  properties  of  a  square  give 
a  very  convenient  figure  to  that  location,  in  particular, 
and  leaves  the  adjacent  residuum  to  be  taken  in  like  con- 
venient shape  by  others,  they  have,  in  such  cases,  been 
applied,  in  the  absence  of  the  other  directions,  to  pre- 
vent the  unreasonable  length  which  might  otherwise  be 
produced,  where  a  great  disparity  in  the  relative  propor- 
tions of  the  two  claims,  existed.  Such  unreasonable 
figure,  ought  not  to  be  presumed  to  have  been  intended, 
where  the  locator  has  not  expressly  directed  it.  But 
where  one  claim  called  to  adjoin  another   on   two  sides, 

(a)  Ante  io.  (as  in  the  case  of  Kennedy,  &c.  vs.  Payne,  c£?t\)  (a), 
the  lines  have  not  been  extended,  to  give  a  base  beyond 
the  lines  of  the  claim  called  for.  In  such  case,  the  ad- 
junction of  two  sides,  corrects  and  prevents  the  running 
of  the  land  into  a  mere  riband  ;  which  might  otherwise 
be  produced.  The  location  now  under  consideration, 
appears  to  belong  to  this  latter  class. 

It  is  admitted  that  if  a  solitary  call  for  joining  on  the 
south-east,  had  been  used,  (as  in  the  case  ol  Crorv's  heirs 

(a)^ni«435.  vs.  Harrod^s  heir)  (£),the  base  ought  to  be  taken  equal- 
ly from  the  angle  at  B.  on  the  eastern  and  southern  boun- 
dary. The  antithesis  to  south-east,  is  north-west,  and 
they  are  the  only  divisions  ofthe  claim  suggested  in  such 
case,  by  the  adjoining  entry.  But  in  the  present  case, 
east  is  opposed  to  west,  and  south-east  to  south-west  ; 
and  the  courses  given  by  the  locator,  are  inconsistent 
tr*th  the  relative  proportions  and  properties  of  a  square. 
Upon  an  inspection  of  fig.  1,  it  will  be  evident,  that  aJJ 
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the  space  between  C.  and  I.  may  be  said,  without  viola-     M'Milisn 
tion   of  terms,  to  be  south-east  of  Williams's  pre-emp-    m11l™8  &c# 
tion.     Thus,  all  the  calls  united,  must  be  taken,  to  find 
the  intention,  for  juncta  juvant  ;  and  we  ought  not   to 
disjoin  the  calls  of  an  entry,  and  consider  each  upon  ab- 
stract principles. 

We  are,  therefore,  of  opinion,  that  the  decree  of  the 
circuit  court  is  erroneous,  in  assuming  the  south-west 
corner  of  Williams's  pre-emption,  as  the  point  from 
whence  to  extend  the  south-east  line  ;  and  also  in  direct- 
ing the  lines  to  be  run  an  equal  distance  on  the  east  and 
south-east  courses,  instead  of  terminating  them  by  a  pa- 
rallel to  a  line  from  the  respective  points  of  their  com- 
mencement. 

Wherefore,  it  is  considered  by  the  court,  and  accor- 
dingly decreed  and  ordered,  that  the  said  decree  of  the 
circuit  court,  be  reversed,  annulled,  and  set  aside  ;  that 
the  suit  be  remanded  to  the  circuit  court,  with  directions 
to  enter  a  decree  for  the  appellant,  as  having  the  better 
equitable  claim  to  so  much  land  within  his  original  sur- 
vey, as  shall  fall  within  his  entry,  when  surveyed  as.  here- 
in after  directed  ;  and  that  the  appellees,  by  deed,  to  be 
executed  as  the  said  court  shall  appoint,  do  release  to 
the  appellant,  all  their  claim,, under  the  elder  grant  de- 
rived, by  the  survey  made  for  Nicholas  Proctor,  for  so 
much  land  as  shall  be  found  to  be  common  to  the  origi- 
nal survey,  and  to  the  entry  of  the  appellant,  surveyed 
agreeable  to  the  directions  of  this  decree  :  and  to  ascer-  \ 
tain  the  land  so  to  be  released  and  conveyed,  the  said 
entry  of  William  Hoy,  must  be  adjoined  to  said  Wil- 
liams's pre-emption,  as  hereinbefore  directed  ;  and  from 
the  north-east  corner  of  said  pre-emption,  extending  an 
east  line  ;  and  from  the  point  on  the  southern  boundary 
of  the  pre-emption,  which  shall  be  equidistant  from  the 
south-eastern  and  south-western  corners,  extending  a 
line  south  45  degrees  east,  until  aline  from  one  of  these 
projecting  lines  to  the  other,  and  parallel  to  a  line  drawn 
from  the  north-eastern  corner  of  the  pre-emption,  to  the 
bisection  of  the  southern  boundary,  as  aforesaid,  will 
include  the  quantjty  of  land  entered, 

An  illustration  of  the  figure  to  be  given  to  the  survey, 
is  seen  in  fig.  1,  on  the  diagram  subjoined,  and  repre- 
sented by   A.  I.  B.  C,  X.  Y.     The  triangle  A.  B.  C.  re 
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M'MittrN    presents  the  part   of  Williams's  pre-emption  to  be  ad- 
u„t.„  ,      lomed. 

MlLlBR,  &c.  J  .  ,  ,  , 

And  that  the  said  court  cause  a  survey  to  be  made,  to 
ascertain  the  said  interference,  and  land  to  be  released, 
by  metes  and  bounds,  and  do  such  other  things  as  may 
be  necessary  to  effectuate  the  decree,  and  according  to 
equity  and  the  laws  of  the  land.  Which  is  ordered  to 
Ipe  certified  to  said  court. 


A.  B.  D.  E. — Williams's  400  acres,  with  his  cabis^ 
in  the  centre. 

A.  I.  B  C.  X.  Y. — The  appellant's  claim  of  three 
thousand  acres,  as  directed  by  the  decree  of  the  court  of 
appeals. 
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RALSTON,  &c.  vs.  LOVE  and  BASS, 

THIS  cause  was  argued  by  Clay  and  Allen,  for  the 
plaintiffs  j  and  by  Talbot,  for  the  defendants. 

The  Court  delivered  the  following  opinion  : — This 
was  an  action  of  debt,  brought  by  Love  and  Bass,  in  the 
Jefferson  circuit  court,  against  Alexander  Ralston, 
Charles  Lynch,  Stephen  Smith,  Benjamin  Roberts,  and 
William  Roberts.  The  sheriff  executed  the  writ  on 
Alexander  Ralston  only  ;  and  made  on  the  writ  his  re- 
turn in  the  following  words  :  "  Executed  on  Alexander 
Ralston,  and  Robert  Ralston,  appearance  bail :  a  copy  of 
the  bail  bond  is  herewith  returned  :  the  other  defendants 
are  not  inhabitants  of  Jefferson  county."  An  office 
judgment  was  entered  at  the  rules  against  Alexander 
Ralston,  and  Robert  Ralston,  his  appearance  bail ;  which 
was  afterwards  confirmed  in  court. 


June  6tb; 

A  bail  boivt 
taken  to  the 
ftieriff,  bis  beirty 
fire,    is    good  j 

but  it  was  ua,< 
neceflary  to 
make  it  paya- 
ble to  his  heirs, 
executors,  &c. 
The  bail  bond 
returned  by  the 
flieriiT  with  a 
writ,  makes  a 
part  of  his  re- 
turn j  if,  there- 
fore, there  be 
fuch  a  corref- 
pondence  be. 
tween  ths  writ, 
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Ralston,  &x,  The  first  and  second  errors  assigned,  allege  that  the 
Love  &c  bail  bond  is  defective — 1st,  Because  it  is  taken  to  the 
sheriff,  his  heirs,  executors,  administrators  and  assigns, 
and  bond,  as  a^  not  to  his  successors  :  and,  2dly,  Because  it  pur- 
funabl/ intend-  Ports  to  he  taken  in  a  suit  against  Alexander  Ralston 
ment  the  bond  only  ;  no  notice  being  taken  in  the  bond  that  there  were 

may  have  been  otner  defendants. 

writ"  ifis  fuf-      The  nrst  objection  has  no  weight  in  it.     The  law  hav- 

ricient.  ing  fixed  the  operation  and  effect  of  the  bond,  it  was  un- 

Bail  bonds  necessary  to  name  either  the  heirs,   executors,   adminis- 

Jhould  receive  a  J  c    ,         ,        .  —'       rA,      .         '*  .     . 

liberal  conftruc  trators  or  successors  oi  the  sheriff.  Ihe  bond  being  ta- 
tion  in  funhe-  ken  to  him,  as  sheriff,  is  sufficient;  and  it  shall  pass  ta 
ranee  of  juftice.  those  who  by  law  are  entitled  to  the  benefit  thereof,  in 

If    the    bail    ,  J  ,  ,  ,      .  .  .       '     . 

bond  recite  ihat  the  same  manner  that  a  bond  given  to  a  private  indivi- 
it  is  taken  by  dual  will  pass  to  his  executor,  although  the  word  heirs, 
VIrt-Ufl-0tRa  W"h  w'thout  the  word  executors,  is  inserted  in  the  bond. 
i^be' taken  by  Besides,  the  successors  of  the  sheriff  are  not  entitled  to 
virtue  of,  &  re.  the  bond,  or  the  benefit  of  it.  According  to  the  method 
turned  with  a  Qf  proceeding  before  the  act  authorising  a  judgment  to 
and  others  ^it  is  he  rendered  jointly  against  the  defendant  and  his  appea- 
fufficient.  ranee  bail,  upon  default  the  bond  was  an  indemnity  to 
if  a  bond  on tne  sheriff  for  letting  the  defendant  go  at  large  ;  and  if 
to  be  the  bond  the  sheriff  was  damnified  thereby,  his  personal  represen- 
offeverai,  and  tatives,  and  not  his  successors,  were  entitled  to  the  re- 
it  be  executed  mec]y  Up0n  that  bond  against  the  defendant. 
one  itisunne-  The  second  objection  to  the  bail  bond,  has  more  difli- 
ceffary,  in  a  fuit  culty  in  it ;  but,  upon  mature  consideration,  we  think  the 
en  fuch  bond,  ODjection  does  not  render  the  bond  void  or  insufficient, 
cfthe  name  i.f  ^$au<  bonds  are  taken  by  virtue  of  the  eleventh  section 
that  one.  of  the  act  for  preventing  ''  vexatious  suits,  and  regula- 

u"lefs   °yer  ting  proceedings  in  civil  cases,"  passed  December  1 9tr> 
bond    it  forms  1796.     This  act  prescribes  no  particular  form  to  be  pur- 
no  part  of  the  sued  in  drawing  the  bond  ;  hut  only  requires  the  sheriff 
KC°rfi'dlth°h^h  to  "  return  on  the  writ  the  name  of  the  bail  by  him.ta- 
'  ken,. and  a  copy  of  the  bail  bond,  to  the  clerk's  office,  be- 
fore the  day  of  appearance." 

But  by  the  tenth  section  of  the  "  act  to. reduce  into  one 
the  several  acts  concerning  sheriffs,"  approved  also  De- 
cember 19th  1796,  it  is  declared,  that  "It  shall  not  be 
lawful  for  any  sheriff,  or  his  deputy,  to  take  any  obliga- 
tion of,  or  from  any  person  or  persons  in  his.  custody, 
for  or  concerning  any  matter  relating  to  his  office,  other- 
wise payable,  than  to  himself,  as  sheriff,  and. discharge- 
able upon  the  prisoner's  appearance,  and  rendering  hirvv 
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self  at  the  day  and  place  required  in  the  writ  whereupon  Ralstw,&c. 
he  was,  or  shall  be  taken  or  arrested.     And  every  obli-      Lcv^  '&c 
gation,  by  any  sheriff  taken,   in  any  other  manner  and 
form,  by  colour  of  his  office,  shall  be  null  and  void." 

These  two  acts  being  made  in  part  materia,  must  be 
taken  and  construed  together.  And  it  is  clear  that" eve- 
ry bail  bond,  taken  by  a  sheriff,  of  any  person  in  his  cus- 
tody, contrary  to  the  provisions  and  directions  of  the 
last  recited  act,  is  void  ;  and  will  not  authorise  a  judg- 
ment against  the  bail.  And  it  would  seem,  on  the  other 
hand,  when  it  appears  from  the  record  that  the  defen- 
dant was  arrested  by  virtue  of  a  writ  against  him,  autho- 
rising the  sheriff  to  make  the  arrest ;  and  that  the  bail 
bond  has  not  been  taken  contrary  to  the  form  prescribed 
by  the  latter  act,  but  pursuant  thereto,  and  a  copy  there- 
of is  returned  with  the  writ,  with  the  proper  indorsement 
thereon  by  the  sheriff  of  the  name  of  the  bail,  as  required 
by  the  former  act ;  that  the  bond  should,  in  general,  be 
considered  good,  and  sufficient  to  authorise  a  judgment 
against  the  bail. 

The  law  having  required  the  sheriff  to  indorse  on  the 
writ  the  name  of  the  bail  by  him  taken,  and  to  retur^ 
with  the  writ  a  copy  of  the  bail  bond  ;  the  bail  bond 
makes  a  part  of  the  sheriff's  return,  which  is  made  up- 
on oath  ;  and  therefore,  the  presumption  should  not  be 
indulged,  that  he  has  violated  his  duty,  by  taking  the 
bond  in  one  suit,  and  returning  it  in  another,  where  there 
is  such  a  correspondence  between  the  writ  and  bond,  as 
that  by  any  reasonable  intendment,  the  bond  may  have 
been  taken  upon  that  writ  ;  or  unless  there  be  such  a 
material  misrecital  in  the  bond,  as  to  render  it  contra- 
dictory to  the  writ,  so  as  to  shew  that  it  had  been  taken 
in  another  suit. 

Here,  the  bond  is  made  payable  to  the  sheriff,  and  is 
conditioned  for  the  appearance  of  the  defendant  to  the 
suit  of  the  plaintiffs,  at  the  time  and  place  mentioned  in 
the  writ  for  his  appearance  ;  which  writ  appears,  both 
from  the  sheriff's  return,  and  from  the  recital  in  the 
bond,  to  have  been  duly  executed  upon  the  defendant. 
The  condition  of  the  bond  does  not  express  that  the  writ 
was  against  Alexander  Ralston,  as  sole  defendant  ;  but 
has  only  omitted  to  mention  the  other  defendants  ;  so 
that  the  bond  is  not  contradictory  to,  but  is  consistent 
with  the  writ.     The  writ  having  issued  against  Alexan- 
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Ralston,  &c.  der  Rs.ston,  and  others,  did  not  make  it  the  less  a  writ 
Levi  Sic.  aga'i'st  him.  Nor  could  the  bail  be  pi'ejudiced  by  the 
omission  ;  for  if  he  had  wished  either  to  become  special 
bail,  so  as  to  enable  him  to  surrender  his  principal,  or  to 
defend  the  suit  as  appearance  bail,  he  could  hot  have 
been  misled  thereby'.  The  indorsement  of  his  name  on 
the  writ,  as  bail,  and  a  copy  of  the  bond  filed  with  the 
writ,  would  have  been  sufficient  to  have  removed  all  dif- 
ficulty, even  if  there  had  been  other  suits  between  the 
plaintiffs  and  Alexander  Ralston,  as  sole  defendant,  de- 
pending in  the  same  court;  If  nice  and  technical  objec- 
tions to  bail  bonds,  are  indulged,  fer/  bail  bonds  wilt 
stand,  and  great  mischief  will  be  done  ;  for  they  are 
generally  taken  by  deputy  sheriffs,  who  are  but  little  vers- 
ed in  technical  forms.  It  is,  therefore;  necessary  to  give 
them  a  liberal  construction,  in  furtherance  of  justice. 

The  next  assignment  of  error,  alleges  that  the  decla- 
ration is  defective,  in  not  noticing  the  name  of  John 
Blanton,  which  is  in  the  bond.  This  admits  Oitwo  ob- 
vious answers— ^-lst,  If  the  bond,  by  oyer,  had  beeft 
made  a  part  of  the  declaration,  the  name  of  John  Blan- 
ton was  unnecessary  to  be  noticed  ;  because,  although 
named  in  the  body  of  the  bond,  he  did  not  execute  it, 
and  was  no  party  thereto.  The  writ  and  declaration 
both,  therefore,  take  no  notice  of  him. 

It  is  alleged  also,  that  the  bond  appears,  on  its  face^ 
to  be  an  escraw,  because  John  Blanton  was  to  have  exe- 
cuted it,  and  did  not  ;  and  so  it  was  not  obligatory  on 
the  obligors. 

This  objection,  if  true,  could  not  now  be  taken  ad- 
vantage of  by  the  plaintiffs  in  error  ;  because,  by  failing 
to  crave  oyer  of  the  bond,  they  are  not  to  consider  it  as 
a  part  of  the  declaration,  or  record.  But  if  the  bond  had 
been  made  part  of  the  record,  by  oyer,  the  objection 
could  not  prevail.  The  bond  does  not  appear  to  have 
been  delivered  as  an  escraw.  An  escraw  is  where  a 
writing  has  been  delivered  to  a  third  person,  to  be  by 
him  delivered,  as  the  deed  of  the  obligor  to  the  obligee, 
upon  the  performance  of  some  act  or  condition  prece- 
dent. Here,  there  is  nothing  shewing  such  delivery, 
condition  precedent^  or  intervention  of  a  third  person, 
or  stranger  ;  bat  the  declaration,  on  the  contrary,  alleges 
a  delivery  from  the  obligors  to  the  obligees,  which  can- 
not make  anescrawi     If  it  had  really  been  delivered  as 
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an-escraw,  the  defendant  ought  to  have  shewn  it  by  plead-  Raiston,  &c. 
ing,  which  he  has  not  done.  t  Lovl^&c 

The  other  errors  alleged,  relate  only  to  the  executions, 
and  need  not  be  noticed  ;  no  application  having  been 
made  to  the  inferior  court  to  correct  them ;  without 
which,  we  have  no  jurisdiction  of  the  matter. 

Judgment  affirmed.^ 

*  As  to  the  fufficiency  of  bail  bonds,  fee  the  nert  cafe— .alfo  the  cafe  of 
Berry  vs.  Cunningham,  fpring  term  j8o8  ;  and  Mosty,  &c.  -vs.  M'Elroy, 
fpring  term  1809.  That  a  bond  is  no  part  of  the  record,  unlefs  made  fo  by 
oyerj  fee  Palmer  apd  Cajey  vs.  M'Ginms,  M-'CleUand  -vs.  Strong,  and  ddam% 
iJt.  Bradjbaiv,  ftjl  alfo  Marjhall  and  Bohanncn  "vs.   Redd,  and  Adams 

m.  Matey,  fpring  term  1809  3  and  Gift  11s.  Steele,  fall  term  1809. 


PALMER  and  CASEY  vs.  M'GINNIS.  >*  & 

The  Court  delivered  the  following  opinion  : — The  A  variance 
first  error  assigned,  is  the  variance  between  the  writ  and  ^^jeci^ori 
declaration,  the  former  being  for  141/.  debt,  and.  the  cannot  be  taken 
latter  for  140/.  This  would  certainly  have  been  a  fatal  advantage  of  af- 
objection,  if  the  defendant  below  had  made  it  in  the  pro-  terjJfua  j^bond 
per  time  and  manner  ;  but  he  has  slipped  his  opportuni-  be  certain  to  a 
ty.  He  ought  to  have  pleaded  it  in  abatement.  Not  common  intent, 
having  done  so,  he  cannot  now  assign  it  for  error — 4<  lt  ^  ta^'bond 
Gwil.  Bac.  44,  45.  No  delatory  plea,  or  plea  in  abate-  held  fufficient, 
ment,  can  be  received  upon  setting  aside  an  office  judg-  although  it  did 
ment :  and  it  would  be  strange,  if  the  law,  which  con-  "°[ureaC0ef  \^e 
siders  the  objection  as  then  too  late,  should  not  much  adion,  nor  the 
more  consider  it  too  late,  after  the  office  judgment  is  amount  of.  the 
confirmed,  and  the  suit  brought  into  the  appellate  court.f  g5  n^ha^'be 
The  second  error  assigned,  relates  to  the  form  of  the  plaintiff  fued  as 
appearance  bail  bond,  and  alleges  it  is  wholly  defective  affignee. 
and  illegal,  because  it  does  not  state  "  the  nature  of  the  tiff  ^ aps a'a"" 
action,  nor  the  amount  of  the  debt  or  damages  demand-  fignee,itis  un- 
ed  in  the  action,  or  that  the  defendant  had  been  arrested  neceffary  to 
by  a  writ  sued  out  by  the  plaintiff,  as  assignee  of  Bur-  wafi^  ' 

ton."  If  there  be  a 

The  principles  contained  in  the  case  of  Ralston,  &?c.  vs.  variance  m  form 
Love  and  Bass,  apply  strongly  to  this  case,  and  go  to  cJa*"0In  &  ,hl 
shew  there  is  no  force  in  the  second  assignment  of  er-  writing   decla- 

•f  This  dscifion  overrul«s  the  cafes  of  Fowler  -vs.  Cooper,  and  Scott  -vs.  Leinf), 
Pr.  Dec.  71,  113,  and  is  fupported  by  the  cafe  of  Kennedy  -vs.  Terrilt  &  Doo- 
ley,  ante  490,  and  the  cafe  of  F'niuick  <v%.  M'Ginnis,  this  term,  and  many  later 
decifioni, 

3  P 
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PALMio,  &c.  V0YSt     it  is  enough,  if  a  bail  bond  is  certain  to  a  com- 
M-gTnnis.     mon  ^tent. 

The  bond  contains  no  material  misrecital ;  and  from 
red  on,  the  de-  the  recitnl  in  the  condition,  compared  with  the  writ,  it 
craveoye™  and  appears  to  have  been  taken  in  a  suit  between  the  same 
demur  fpecially  parties,  in  the  same  court,  and  is  conditioned  for  the  ap- 
therefor.  pearance  of  the  defendant,  upon  the  appearance  day  of 

But  he  could  f,  .  -,xr     ,  ,'  ,r    .  lr..  111 

net  take  advan-  tne  writ.  We  have  no  doubt  that  according  to  the  old 
tageofitbyge-  method  of  proceeding,  the  bond  would  have  been  suffi- 
nerai  demurrer.  cient  to  enable  the  sheriff,  or  his  assignee,  to  maintain  an 
taken  of  a  wri-  action  on  the  bond,  for  the  failure  of  the  party  in  appear - 
tingdeciared  on,  ing  to  the  action,  agreeably  to  the  condition  of  the  bond. 
it  forms  no  part  j^0  averment  of  any  matters  dehors  the  bond  and  the 

of    the  record,  .  ,  ,    ,  ,  .         .       ,  .  . 

though  certified  writ,  would  have  been  necessary  to  maintain   his  suit. 

in    the    tran-  And  no  reason  is  discerned  why  the  same  degree  of  cor- 

fenpt.  respondence  should  not  be  sufficient  to  authorise  a  judg- 

ment thereon,  under  the  act  of  assembly. 

The  omission  to  recite  the  amount  of  the  debt  or  da- 
mages, ought  not  to  be  regarded.  The  objection,  to  say 
the  most  of  it,  does  not  go  to  shew  that  the  bond  is  not 
certain  to  a  common  intent,  or  that  it  is  not  sufficiently 
certain  ;  but  only  to  shew  that  perhaps  it  might,  by  such 
recital,  have  been  made  more  technically  certain. 

As  to  the  defendant,  the  bond  was  taken  for  his  ease- 
ment, and  he  ought  not  to  make  the  objection ;  nor 
ought  the  bail  to  make  it,  for  it  was  his  folly  to  execute 
the  bond,  without  knowing  the  amount  for  which  he  be- 
came bound.  If  he  had  deemed  it  important  to  him,  he 
might  have  refused  to  execute  the  bond,  until  the  amount 
of  the  debt  was  inserted. 

There  is  no  misrecital  in  the  condition  of  the  bond; 

it  is  strictly  correct,  as  far  as  it  goes.     The  omission  to 

style  the  plaintiff  assignee  of  Burton,  is  immaterial,  al- 

(n)SeePem.  though  he  is  so  styled  in  the  writ  (a).     The  writ  itself, 

enon,    c.  -vs.  wou^  nave  been  rood  without  it  (b)  ;  and  it  would  have 

iearce,  ante  3.  .  o  .._v^ 

(£)  Reading  been  sufficient,  for  the  plaintiff  to  set  out  the  assignment 
•as.  Hickman,?i.  m  his  declaration,  in  making  out  his  title  to  the  debt. 
ec"  253'  It  is  not  the  case  of  a  false  recital  or  description  ;  but 
an  omission  of  an  additional  description,  which  was  not 
material,  either  in  the  writ  or  in  the  bail  bond.  The 
bond,  as  already  observed,  names  the  plaintiff  and  defen- 
dant in  the  writ,  and  the  court,  and  is  conditioned  for 
the  appearance  of  the  defendant  on  the  appearance  day 
named  in  the  writ;  it  rnust,  therefore,  be  deemed  suffi- 
cient. 
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The  third  assignment  of  error,  alleges  that  there  is  a  Palmm,  &c 
material  and  fatal  variance  between  the  declaration  and  n*,,?5' 
note  (or  writing  obligatory)  declared  on.  it  is  unneces- 
sary to  say  whether  the  variance  exists,  or  not ;  it  is  too 
late  now  to  make  the  objection.  If  a  variance  existed, 
the  defendant  might  have  craved  oyer,  and  demurred 
specially  for  the  variance  ;  but  hr-»could  not  have  taken 
advantage  of  it  by  general  demurrer.*  Or  if  the  vari- 
ance were  an  essential  or  material  part  of  the  writing,  he 
might,  without  craving  oyer,  have  pleaded  nan  est  factum 
to  the  bond  set  out  in  the  declaration  ;  and  upon  the  tri- 
al might  have  his  objection  to  the  bond  produced  going 
in  evidence  to  the  jury  ;  because  it  did  not  correspond 
with  the  declaration,  and  therefore  not  the  bond  to.  which 
he  had  pleaded  non  est  factum. 

But  the  variance  cannot  be  assigned  for  error.  The 
bond  was  only  evidence  of  the  debt ;  and  oyer  not  hav- 
ing been  prayed,  it  is  not  a  part  of  the  declaration,  or  re- 
cord. 

It  appears,  it  is  true,  in  the  transcript;  but  the  judg- 
ment would  have  been  good  here  without  it.f 

The  other  errors  assigned,  relate  to  the  executions 
only.— -. — Judgment  affirmed. 

Haggin  and  Talbot,  for  the  plaintiffs  ;  Bridges,  for. 
the  defendant. 

*  If  there  were  any  variance  in  this  cafe,  it  was  in  form  only.  In  the  cafe 
of  Milroy  -vs.  Henjley,  fpring  term  i8io,it  was  decided  that  a  variance  in  fub- 
ftance,  was  fatal  on  a  general  demurrer,  See  alio  Cooke  vs.  Graham 's  adrrCra 
3  Cranch  229. 

■j:  See  the  laft  preceding  cafe,  and  thofe  there  cited. 


DAILEY  vs.  PALMER.i  June  6/. 

THIS  cause  was  argued  by  Ifaggin  and  Allen,  for  the     B   the  Iaws 
appellant ;  and  by  Talbot,  for  the  appellee.  of  Virginia  re- 

The  Court  delivered  the  following  opinion  : — Dai-  ,atin§   t0    the 
ley  obtained  judgment,  in  Mercer  circuit  court,  against  execution"!: 
Palmer,  and  sued  out  execution  thereon;  upon  which  his  not  neceflk- 
the  sheriff  returned  that  he  had  levied  it  upon  "  a  negro  rv  for  the  &s- 
woman,  four  beds  and  furniture,   two  gilded  looking-     en  '  'n     1S 

'  ,       ,.  r  1  i-  t  1  6     retu,n>  t°namc 

glasses,  two  end  tables,  one  folding  do.  and  a  bureau  ;  the  (laves,  un- 
and  not  time  to  advertise.""  A  venditioni  exponas  was  lefs  they  were 
thereupon  issued,  upon  which  the  sheriff  returned  that         y   im* 

%  Abfent,  Edwards,  Ch.  J. 


508  SPRING  TERM,  1808. 

Dai  let      the  defendant  had  replevid  the  property,  and  he  return- 

,,   ,'  ed  the  replevy  bond  therewith. 

Palmer,  ,    "  r  _   .  ,        .       .,  , 

On  the  motion  ot  Palmer,  at  the  April  term  1806,  the 

This  requi-  court  quashed  the  sheriff's  return  upon  the  first  execu- 
ficujn  was  tii.  tjon^  an(j  an  tne  subsequent  proceedings  ;  because  the 
officer  for  the  sheriff  had  not,  in  his  return,  named  the  slaves  taken  ; 
benefir  of  the  and  because  he  had,  with  the  said  slaves,  also  taken  per- 
thTomhtm""^  sonal  estate,  without  having  first  sold  the  personal  estate, 
ought ™  not  to  and  thereby  discovered  the  deficiency  of  the  personal 
prejudice  the  estate,  to  the  discharge  of  the  execution  (a).  From  this 
P^ntf'"0Vbe"  decision   Dailey  appealed   to  this  court.     And  we  are 

nertt  the  defeiw  .  ...        .    /       rf 

dant.  clearly  ot  opinion  that  neither  ot  the  causes  were  sumci- 

it  is  not  ne-  ent,  in  law,  to  authorise  the  quashal  of  the  sheriff's  re- 
fhriiff  ft  uid*  turn'  anc*  tne  subsequent  proceedings. 
fell  the  perional       It  was  unnecessary,  even  by  the  Virginia  act  cited,  to 
eftatefubjeclto  name  the   slaves  in  the  return,   unless  they  had  been 
execu'i  n,   be-      i^  ^\  j  tnen      j    £•       j     benefit  of  the  purchaser, 

fore  he  levies  it  .  V         ,         i  .,,/,/■  .,111  1 

jtfirfttves.  m  order  that  he  might  be  more  easily  enabled  to  make 

out  his  title  under  the  purchase.     If  the  sheriff  had,   in 

1  ^  A£tS  if  ^^  case'  neglected  to  return  the  names  of  the  slaves 

§  20—  p,  182^  sold,  it  ought  not  to  affect  the  plaintiff,  whose  right  to  the 

$  i'  money  was  complete  upon  the  sale,  and  could  not  be  de- 

J *)  Virginia  featecj  fry  the  subsequent  omission  in  the  return.     The 

ch.  6,  §  7,  pi  law  was  merely  directory  to  the  sheriff ;    and  if  it  had 

448-  been  a  case  where  the  names  of  the  slaves  were  required 

to  be  mentioned  in  the  return,  the  sheriff  ought  to  have 

been  directed  to  amend  his  return  for  the  benefit  of  the 

purchaser  ;  but  his  failure  ought  not  to  prejudice  the 

plaintiff,  or  benefit  the  defendant. 

The  other  cause  upon  which  the  circuit  court  quashed 
the" return,  &c.  was,  very  properly,  given  up  in  argu- 
ment here. 

It  ought  to  be  remarked,  that  after  the  party  had  re- 
plevied, and  had  his  property  restored  to  him,  the  appli- 
cation to  quash  the  return,  came  with  a  bad  grace  indeed, 
into  a  court  of  justice  ;  it  being  evident  the  applicant  had 
hot  sustained,  and  could  not  possibly  sustain  any  injury 
on  account  of  the  slaves  not  being  named* 
Judgment  reversed. 


junt  lib.         DORSEY,  &c.  vs.  LAWRENCE,  and  company. 

The  omiffion      The  Court  delivered  in  the  following  opinion  -.-—The 
to  ftate  in  the  plaintiffs  here,  executed  an  obligation  K  to  pay  Leaven 
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Lawrence,  Luckett,  &  Co.  or  order,  the  sum  of  seven    Dorset,  &c. 
hundred  and  fifty-nine  pounds,  thirteen  shillings  and  two  ,      „  *""  .  „,„ 

,r  1  1-1  11-.  1    •         i-AWkENCE,&C 

pence,  Kentucky  currency,  which  may  be  discharged  in 
the  following  manner,  viz  :  whatever  quantity  of   good  declaration  the 
merchantable  whiskey,  delivered  in  good  tight  casks,  in  names  oTa  firm 
JVIiddletown  or  Louisville,  as  said  company  may  direct,  is  at  moft  bur. 
on  or  before  the  first  day  of  August  next,  is  to  be  receiv-  caufe  ot  fpeciaj 
ed,  at  3  shillings  per  gallon  ;  the  balance  to  be  paid  in  abatement 
good  merchantable  beef  and  pork^  delivered  in  Middle-      Debt  will  lie 
town,"  &c  "  at  15  shillings  per  cwt."  &c.  "between  the  onawritingcall- 
15th  day  of  December  next,  and  25th  of  January  1804."  2Jj!*3Sf 

Upon  this,  an  action  was  brought  by  Leaven  Law-  may  be  dif- 
rence,  Luckett,  &  Co.  in  debt.  The  declaration,  after  ch«6ed  in  pre- 
setting forth  the  obligation,  avers  that  the  defendants,  PTbe"  averment 
"  or  either  of  them,  did  not  pay  and  discharge  the  said  in  a  declaration 
sum  of  759/.  13*.  2d.  Kentucky  currency,  in  whiskey,  of  a  brea5h  of 
beef,  and  pork,  delivered  in  Middletown,  agreeable  to  negative'  every 
the  stipulations  mentioned  in  the  said  writing  obligatory ;  mode  of  perfor- 
but  they  did  then  and  there  neglect  and  refuse  to  dis-  mance  which 
charge  the  said  sum  of  money,  by  the  delivery  of  the  verm^nts  would 
said  articles  ;  whereby,  and  in  virtue  of  the  premises,  authorife, 
they  became  liable  to  pay  the  said  sum  in  money,  and  yet 
are  liable,  and  an  action  hath  accrued,"  &c. 

To  this,  the  defendants  had  pleaded  payment  ;  but 
by  leave  of  the  court,  withdrew  their  plea  ;  and  there- 
upon, the  plaintiffs  had  judgment  by  nihil  dicit  ;  and 
now,  three  questions  are  made  by  the  assignment  of  er- 
rors : 

1st.  Whether  the  declaration  is  sufficient,  without 
flaming  the  other  partners  composing  the  firm  ? 

2d.  Will  an  action  of  debt  lie,  on  the  writing  declar- 
ed on  I 

3d.  Are  the  averments  of  non-payment  in  whiskey, 
beef,  and  pork,  sufficient  to  maintain  the  action,  and  en- 
title the  plaintiffs  to  the  judgment  ? 

As  to  the  first,  it  seems  to  the  court,  that  it  was,  at 
most,  but  cause  of  special  denturrer,  or  in  abatement  ; 
and  therefore,  too  late  to  be  taken  advantage  of,  in  arrest 
of  judgment-;  as  to  the  second,  that  debt  will  lie,  with 
proper  and  sufficient  averments  of  non-payment  in  the 
stipulated  commodities. 

Upon  the  third,  it  seems  to  the  court,  that  the  aver- 
ments in  the  declaration  are  insufficient.  It  would  ap- 
pear, from  thtr-declarateon,  that  the  defendants  in  the  ac- 
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Dorsey,  &c.  tion,  might  have  paid  the  demand  in  whiskey,  at  Louis- 
Lawrence  &c  v^e5or  at  Middletown — the  plaintiffs  below  having  their 
election  of  the  two  places  ;  the  balance  unpaid  in  whis- 
key, if  any,  to  be  paid  in  beef  and  pork,  at  Middletown. 
The  declaration  avers  the  articles  were  not  delivered  at 
Middletown ;  but  does  not  state,  the  demand  was  not 
discharged  in  whiskey,  at  Louisville  ;  nor  does  the  de- 
claration aver  that  the  plaintiffs  made  their  election,  or 
appointment,  to  have  the  whiskey  at  Middletown,  and 
not  at  Louisville  ;  and  therefore,  the  breach  in  non-pay- 
ment at  Middletown  only,  is  insufficient.  The  conclu- 
sion of  law,  drawn  by  the  plaintiffs,  that  an  action  of  debt 
for  the  money,  had  accrued,  from  the  facts  avered,  does 
not  seem  warranted.  The  averment  that  the  amount 
was  not  paid  in  Middletown,  in  pork,  beef,  or  whiskey, 
is  no  averment  that  it  was  not  paid  in  Louisville,  in 
whiskey,  as  the  defendants  were  at  liberty  to  do,  unless 
the  plaintiffs  had  otherwise  appointed,  which  is  not  al- 
leged.  Judgment  reversed.* 

This  cause  was  argued  by  Allen,  for  the  plaintiffs  in. 
error  ;  and  by  Hardin,  for  the  defendants. 

*  In  the  cafe  of  Fuqua  vs.  Higg'ns,  fpring  term  1809,  it  wa«  decided  that 
debt  would  not  lie  on  a  note  for  "  5/.  Is.  lod.  in  trade  ;"  and  in  the  cafe  of 
Watson  and  M'Call  vs.  M'Nary,  fame  term,  that  it  would  not  lie  on  an  obli- 
gation for  "  one  horfc,  at  the  value  of  30/."  Same  point  decided  at  the  fame 
term,  in  the  cafe  of  Winn  -vs.  Ir-win. 


J™  9*>  HANCOCK  vs.  VAWTER.f 

Where  there      THIS  cause  was  argued  by  Clay  and  Marshall,  for 

"TfeToS  Pro°*  the  appellant  ;  and  by  Talbot,  "for  the  appellee. 

mife  'being Pthe      The  Court  delivered  the  following  opinion  : — -Wil* 

confederation  ofliam  Hancock  brought  an  action  upon  the  case,  against 

theother\each.  William  Vawter,  in  which  he  filed  his  declaration,  con- 
gives  a  ngnt  ot      .    .  '         __  .  .  ,       .  '  c  . 
aftion,  and  the  taming  two  counts.      Upon  setting  aside  the  writ   or  in- 

plaintiff    need  quiry,  which  had  been  awarded  at  the  rules,  the  defen- 

nat  aver  a  per-  ^nt  demurred  generally  ;  the  plaintiff  joined  in  demur- 

formweeon  his  1       <•  1  •         ■  •     j 

part— Hob.  88.  rer  J  and,  alter  argument,  the  circuit  court  gave  judg- 
Example  of  ment,  upon  the  demurrer,  for  the  defendant  ;  to  reverse 
Wntoa6fcCdecL  which  judgment,  the  plaintiff  prosecuted  this  appeal, 
red  upon  by  The  first  error  assigned,  is,  that  the  court  ought  to 
proper  aver-  have  given  judgment  on  the  demurrer,  for  the  plaintiff, 
meats,  instead  of  the  defendant. 

+  Abfcnt,  Edward;-,  Ch.  J. 
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The  two  counts  in  the  declaration  are  nearly  the  same,     Hanokr 
and  if  either  of  them  is  good,  in  substance,  the  plaintiff     vawti*. 
is  entitled  to  judgment.     It  has  been  argued  by  the  coun- 
sel for  the  defendant,  that  neither  of  them  is  good  ;  be-     UP0B  .a.  ds- 
cause  the  plaintiff  has  notavered  a  pa)  mentor  tender  of  ™""-"H  0\-  [h* 
the  money  to  be  given  as  the  price  of  the  land  agreed  to  court  be  againft 
be  conveyed  to  him  by  the  defendant;  and  because,  as  f^e    demurrer, 
is  alleged,  the  contract  or  promise  of  the  defendant,  is  w^  h^io^Xl 
too  uncertain  to  sustain  an  action  ;  and  that  it  amounts  withdrawn  for 
to  nothing  more  than  a  bare  communication,  or  propo- 'he.PurPofe  of 
sition  to  sell.     For  the  plaintiff,  it  is   argued,  that  here  h*s '"fid/ tried 
are  mutual  promises,  and  that  there  are   mutual  reme-  by  a  jury, 
dies  ;  that  the  promise,  on  the  part  of  the  defendant,  cou- 
pled with  the  averments  in  the  declaration,  is  sufficient- 
ly certain  ;  and  that  the  promise  amounts  to  a  sale,  and 
an  agreement  to  convey. 

The  bargain  of  every  man,  ought  to  be  performed  as 
he  understood  it  :  and  if  a  man  will  make  such  an  a- 
greement,  as  to  convey  his  estate,  before  he  has  the  mo- 
ney to  be  given  him  as  the  price  ;  and  will  rely  on  the 
remedy  which  he  has  to  recover  the  money  ;  he  ought  to 
perform  his  agreement.  But,  on  the  other  hand,  if  his 
agreement  was  otheiwise,  there  is  no  reason  that  he 
should  be  compelled  to  give  credit,  where  he  did  not  in- 
tend it — 1  Lc.  Raymond,  666.  Where  there  are  mu- 
tual promises,  and  the  one  promise  is  the  consideration 
of  the  other,  the  plaintiff  is  not  obliged  to  aver  perform- 
ance of  the  promise  on  his  part — Vide  Cro.  Eliz.  543, 
703,  888— Ld.  Raym.  664 — Cro.  Ch.  19  :  all  of  which 
cases,  and  man)7  others,  prove  that  one  promise  is  a  suf- 
ficient consideration  for  the  other. 

Here,  the  second  count  in  the  declaration  (of  which 
alone  we  will  say  any  thing),  states,  that  "The  said  de- 
fendant, by  a  certain  other  instrument  of  writing,  signed 
with  his  hand,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  in  consideration  that  the  said  plaintiff  did  as- 
sume upon  himself,  and  to  the  said  defendant  faithfully 
premise,  to  pay  other  nine  shillings  per  acre  for  the  land 
hereafter  mentioned,  did  assume  upon  himself,  to  and 
agree  with  the  said  plaintiff  to  sell  him,"  &C. 

The  premise  en  the  part  of  the  plaintiff,  to  pay,  and 
not  the  actual  payment  of  the  money,  is  expressly  laid  as 
the  consideration  of  the  agreement  en  the  part  of  the  de- 
fendant, to  sell ;  and  the  demurrer  admits  the  truth  of 
the  allegation. 
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TIa-sccc*.  In  Jjgfr  Vo.  Exelhy,  Cro.  Eiiz.  888,  before  cited,  whictt 
"Vawter.  was  <a**w»/'«^i  upon  an  agree  nent  to  surrender  a  lease,  it 
is  said,  that  "the  whole  court  held,  that  if  the  promise 
had  been  in  consideration  he  assumed  to  pay  such  a  sum, 
that  the  defendant  had  assumed  to  surrender,  that  had 
been  sufficient ;  for  then  he  is  to  make  his  surrender, 
and  he  ought  to  take  his  remedy  against  the  other,  for  the 
non-performance  of  his  promise  ;  but  here  it  is,  that  he 
assumed  to  pay,  and  the  other  assumed  to  surrender  it 
upon  the  payment,  so  as  he  would  not  trust  to  his  pro- 
mise ;  but  when  he  had  paid,  he  would  thm  surrender 
it.  And  in  the  first  case,  he  need  not  allege  the  perfor- 
mance of  the  promise  ;  but  here,  in  this,  he  ought." 

That  case  comes  home  to  the  present  case,  and  is  in 
point  to  prove,  that  the  first  position  taken  for  the  de- 
fendant, in  argument,  cannot  be  maintained ;  but  that 
the  law  is  for  the  plaintiff. 

We  are  also  of  opinion,  that  the  promise  on  the  part  of 
the  defendant,  as  set  out  in  the  declaration,  with  the 
averments  made  by  the  plaintiff,  is  rendered  sufficiently 
certain.  The  promise  is,  substantiallv,  to  sell,  not  less 
than  three  nor  more  than  four  hundred  acres,  as  might 
suit ;  part  of  a  particular  tract  of  land  ;  and  to  make  a 
gen-?<  a!  warranty  title,  so  soon  as  the  land  could  be  laid 
off,  and  a  deed  obtained  from  Rucker  ;  the  plaintiff  to  be 
at  liberty  to  take  possession,  &c.  And  the  plaintiff  avers, 
that  the  defendant  did  lay  off,  and  put  him  into  posses- 
sion of  three  hundred  acres  of  the  said  land.  That  re- 
duced the  quantity  to  certainty.  He  also  avers,  that  the 
defendant  could  have  procured  a  deed  from  Rucker, 
before  a  given  day,  but  had  neglected  to  do  so.  He 
avers  also,  that  on  that  dav  he  demanded  a  title  of  the 
defendant,  and  that  the  defendant  not  only  refused  to 
convey,  but  acknowledged  he  could  not,  because  Rucker 
had  then  sold  the  land  to  another.  If  these  averments 
are  true  (and  that  is  admitted  by  the  demurrer)  the  de- 
fendant cannot  be  excused  in  law  for  the  breach  of  his 
promise. 

That  the  promise  of  the  defendant  was  not  a  bare 
communication,  and  proposition  to  sell,  is  evident  from 
the  agreement  that  he  should  convey  so  soon  as  the  land 
could  be  laid  off  and  a  deed  obtained.  The  underta- 
king is,  substantially,  that  he  will  convey  the  land  which 
he  had  then  sold  j  not  that  which  he  might  afterwards 
sell. 
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The  law  arising  upon  the  demurrer,  is  for  the  plaintiff ;     Hancock 
end,  consequently,  the  circuit  court  erred  in  sustaining     vawter. 
the  demurrer,  and  giving  judgment  thereon  for  the  de- 
fendant. 

This  case  is  involved  in  considerable  difficulties  ;  de- 
pends upon  abstruse  principles  of  law  ;  and  we  have  had 
considerable  labor  in  forming  a  satisfactory  opinion. 
Our  opinion  is  ultimately  formed  against  the  defendant ;  fe 
the  opinion  of  the  inferior  court  was  for  him..  If  the 
opinion  of  the  circuit  court,  upon  the  demurrer,  had  been 
against  the  defendant,  that  court  might  have  granted 
him  leave  to  withdraw  the  demurrer,  for  the  purpose  of 
having  the  facts  fairly  determined  by  a  jury.  It  would 
be  too  rigid  for  us  to  deprive  him  of  a  privilege  which 
he  might  have  had,  but  for  the  opinion  of  that  court  be- 
ing in  his  favor. 

It  is,  therefore,  considered,  that  the  judgment  of  the 
circuit  court  shall  be,  and  the  same  is  hereby  reversed, 
annulled,  and  set  aside  ;  that  the  suit  be  remanded  to  the 
said  circuit  court ;  and  that  the  defendant  shall  be  at  li- 
berty to  apply  to  that  court  for  leave  to  withdraw  his 
demurrer,  and  plead  to  the  merits  of  the  action  ;  and  that  if 
he  fail  to  do  so,  judgment  on  the  demurrer  shall  be  render- 
ed for  the  plaintiff  (a).  And  it is  further  considered,  that  M  Hmnmi 
the  appellant  recover  oi  the  appellee  his  costs  in  this  bthali  fpring  teir^ 
expended.    Which  is  ordered  to  be  certified  to  said  court.  i8o9a  s.  p. 


BARTLETT  vs.  HUMPHREYS.*  ~        <; 

The  Court  delivered  the  following  opinion  :— An  a  motion  to 
indictment  for  a  misdemeanor,  had  been  presented  to,  ^\ke  off  the 
and  found  by  the  grand  jurv  ;  at  the  foot  of  which,  Bart-  ™w.eof>  °rre- 

,  ji"  ".J-'7  '  leale  apio!ecu« 

lett  and  others  were  set  down  as  prosecutors,  according  tortoanindidl- 
tothe  act  of  assembly  in  such  cases  made  and  provided.  ment,ftouid  be 
The  defendant,  Humphreys,  was  put  upon  his  trials  and  vec^ivceadutloufly 
acquitted  by  the  traverse  jury  ;  and  costs  were  awarded  u  one  perfo- 
against  the  prosecutors.  On  a  subsequent  day  of  the  nates  another,or 
term,  the  prosecutors  came  into  court,  and  moved  to  he  u^Sjohu'^vnam? 
released  from  payment  of  costs  ;  because  they  had  been  without  autho- 
set  down  as  prosecutors,  without  their  knowledge  or  con-  nty>  whereby 
sent ;  which  cause  is  supported  by  their  own  affidavit :  ?amag(\,  befalla 

j   i      i  ■■•■ill-       ii      i  him>  he  may 

ana  also,  because  a  motion  had  been  made  by  the  attor-  have  redrefs  by 

*  Abfect,  Edwards,  Ch.  J. 

3   Q 
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Bart LttT    ney  for  t]ie  commonwealth,  before  the  traverse  jury  was 
Humphreys,  sworn,  to  erase  their  names  from  the  indictment,  and  in- 
sert another  prosecutor  in  lieu  of  them,  "  suggesting  that 
aftion   on   the  thev  nacj  refused  to  act,  or  become  as  prosecutors  ;"  in 
pecia  ca  e.       SUpp0rt  0f  which  latter  reason,    the  affidavits  of  the  at- 
torney for  the  commonwealth,  and  others,  were  addu- 
ced, to  show  that  such  motion  had  been  made  :   and  it  is 
farther  suggested,  that  the  persons  marked  as  prosecu- 
tors, had  appeared   before  the  grand  jury,  at  a  former 
term,  as  witnesses  sent  for  by  the  grand  jury:  of  this, 
there  is  no  evidence  in  the  record,  and  therefore  no  re- 
maiks  need  be  made  on  that  subject. 

The  court  overruled  the  motion  for  the  release  of  the 
said  persons  from  payment  of  costs  ;  to  which  opinion, 
an  exception  was  taken,  and  sealed  by  the  court,  with 
this  note — that  it  was  not  understood  by  the  court,  from 
the  arguments  of  counsel,  or  the  motion  made  by  the 
attorney  for  the  commonwealth,  that  the  said  prosecu- 
tors were  marked  without  their  consent.  Bartlett,  the 
plaintiff  in  this  court,  has  assigned  for  error,  the  over- 
ruling of  the  motion  for  a  release  from  payment  of  costs, 
as  stated  in  the  bill  oi  exceptions  and  affidavits  therein 
set  forth. 

That  the  said  Bartlett,  and  the  others  who  are  mark- 
ed as  prosecutors,  made  any  motion  to  be  discharged 
or  erased  from  the  indictment,  previous  to  the  trial,  is 
not  pretended  ;  but  only  that  a  motion  was  made  by  the 
attorney  for  the  commonwealth,  upon  the  suggestion 
"  that  they  had  refused  to  act,  or  to  become  as  prosecu- 
torsi"  But  such  motion  was  not  spread  on  the  record  ; 
and  appeai-s  only  by  the  affidavits  and  bill  of  exceptions, 
after  acquittal,  and  judgment  against  the  prosecutors. 

Having  failed  to  move  on  behalf  of  themselves  to  be 
stricken  from  the  foot  of  the  indictment,  although  it  is 
to  be  implied  that  they  had  notice  that  their  names  had 
been  there  set  down,  it  would  seem  that  the  motion  now 
under  consideration,  ought  not  to  have  been  indulged  in 
the  circuit  court  ;  especially,  when  we  reflect,  that  the 
motion,  in  case  it  had  prevailed,  would  have  excluded 
a  person,  prosecuted  and  acquitted,  from  his  costs,  as  in- 
tended to  be  secured  by  the  statute. 

Motions  of  this  kind,  must  be  received  with  great 
caution  ;  otherwise,  the  beneficial  and  liberal  views  of 
the  legislature,  in   requiring  the  prosecutor  to  be  set 
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(town  at  the  foot  of  every  indictment,  for  a  trespass  or  Bartlktt 
misdemeanor,  before1  it  is  presented  to  the  grand  jury,  hum?*hreys. 
may  be  defeated. 

The  court  certify  that  they  did  not  understand  that 
the  prosecutors  were  marked  without  their  consent. 
No  sufficient  excuse  is  alleged  for  the  neglect  to  have 
their  names  struck  off  the  indictment,  before  the  accu- 
sed was  put  upon  his  trial.  And  although  there  may 
appear  to  be  some  hardship  in  the  rule  of  law,  that  all 
persons  are  bound  take  notice  of  those  things  which  are 
done  in  courts  of  justice,  yet  that  rule  is  founded  on 
weighty  considerations  ;  and  the  hardship  is  the  less  in 
this  case,  because  it  is  strongly  to  be  implied,  from  the 
bill  of  exceptions,  that  the  prosecutors  named,  had  ac- 
tual notice  thereof,  before  the  trial,  and  yet  suffered  the 
defendant  to  be  put  upon  his  trial,  under  the  faith  of  their 
being  bound  to  him  for  his  costs,  in  case  he  was  acquitted. 

We  cannot  see  any  reason  for  excepting  this  case  out 
of  the  general  rule,  that  if  one  personates  another,  or 
uses  his  name  officiously,  and  without  authority,  where- 
by damage  befalls  him,  the  person  thus  endamaged,  may 
have  redress,  by  action  on  the  special  case.  To  such 
action,  the  plaintiff  must  resort,  if  he  supposes  his  name 
has  been  unwarrantably  used.         Judgment  affirmed* 

Littell,  for  the  plaintiff. 


HATCHER  vs.  REED.*  >«  9** 

The  Court  delivered  the  following  opinion  : — Reed  if  a  party 
brought  his  action  for  slanderous,  words,  spoken  by  ^ve &°°d c.aufe 
Hatcher,  and  declared  in  three  counts  :  one  for  callingjCafe °bul  faji  t0 
the  plaintiff  a  liar,  a  rogue,  and  a  cheat ;  another,  for  call-  make  the  mo- 
ing  him  a  thief ;;  the  third,  for  saying  he  was  perjured.  t>on,  and  go  in- 

*'■  j*  •  ■>»  iii*i  •  to  trim %tn**  win 

Alter  two  continuances,  ior  the  defendant,  an  issue  was, n0t fumilh  ale- 
made  up  on  the  plea  of  not  guilty  ;  and  thereupon,  a  gal  claim  to  a 
verdict  was  rendered  for  the  plaintiff,  for  two  hundred  ne* 'Ilal*  .. 
dollars  damage.  The  defendant,  Hatcher,  moved  for  a  ger.ceofa  party 
new  trial,  on  the  ground  that  certain  witnesses,  not  ex-  under  no  inca- 
amined  on  the  trial,  could  substantiate  the  charge  of.per-  *¥"*».  ls    n0 

cauls  tor  i  nc\f 

jury  ;  that  one  witness  had  been  summoned,   and   had  t,-la] 
promised  to  attend,  but  failed  ;  that  the  other  witnesses 
had  left  the  state,,  which  was  not  known,  to. said  Hatcher 

^..Abfent,  Edwards,.  Ch.  J. 


\ 
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Hatche*  until  a  day  or  two  before  the  trial  ;  he  believed  he  had* 
Rezd.  directed  him  to  be  summoned :  that, not  admitting  he  ever 
:  •  spoke  all  the  words  charged  in  the  declaration,  yet  it  was 
his  intention  to  have  justified  ;  but  finding  the  witnesses 
did  not  attend,  by  whom  he  could  support  such  plea,  he 
abandoned  the  attempt.  Th^se  are  the  facts  disclosed 
in  a  written  affidavit.  The  court  refused  to  grant  a  new 
trial  ;  and  certifv,  that  upon  examination  in  open  court, 
the  defendant  had  disclosed  his  knowledge,  in  due  time, 
of  several  other  witnesses  to  the  same  points,  whose  at- 
tendance might  have  been  procured  ;  living  in  the  coun- 
tv  in  which  the  trial  was  had  ;  one  of  them  actually  ex- 
amined by  the  plaintiff  on  the  trial,  but  not  cross  examin- 
ed bv  the  defendant,  &c. 

Judgment  was  rendered  on  the  verdict;  from  which; 
the  defendant  appealed ;  and  has  assigned  for  error, 
the  refusal  of  the  court  to  grant  a  new  trial,  only. 

If  the  appellant  had  used  due  diligence  to  procure  the 
attendance  of  material  witnesses,  who  nevertheless,  were 
absent  without  his  default,  he  might  have  moved  for  a 
continuance  ;  but  not  having  done  so,  but  rested  his  de- 
fence on  the  plea  of  not  guilty,  he  had  no  legal  claim  to  a 
new  trial.  The  court  would  have  been  very  indulgent 
indeed,  to  the  negligence  of  the  appellant,  if  they  had 
granted  him  a  new  trial  upon  his  written  affidavit ;  for 
the  purpose  of  permitting  him  to  attempt  a  justification 
of  one  of  the  charges  in  the  declaration. 

The  negligence  of  a  party  under  no  incapacity,  is  no 
cause  for  a  new  trial.  But  when  we  add  to  the  affidavit 
of  the  party,  the  certificate  of  the  court,  the  negligence- 
is  too  gross  to  leave  a  single  loop  on  which  to  hang  a 
doubt,  as  to  the  correctness  of  overruling  the  motion  for 
anew  trial. Judgment  affirmed. 

Littel!  and  Blzaxce,  for  the  appellant ;  Hardin  and  Clay, 
for  the  appellee. 


June  9-b.  BLACKBURN  vs.  BILBO,  &c* 

If  a  replevy  The  Court  delivered  the  following  opinion  : — Black- 
bond  be  em  nef-  burn,  one  of  the  county  creditors,  obtained  a  judgment^ 
?u|v"t '^  ^n'.  by  motion,  in  the  countv  court  of  Henderson  county,' 
forqadihin^  aa  against  Bilbo,  the  collector  of  the  county  levy,  and  his 

.  *  Abient,  Edwards,  Ch«  I. 
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securities.     Upon  this  judgment,  Blackburn  sued  out  a    Blackburn 
capias  ad  satisfaciendum,  upon  which  Bilbo  was  taken,     „     w"  . 

/  i  i  •    i       i     '  *  •    \  Bilbo,    &c. 

who,  to  release  his  body,  gave  up  property,  which  was  not 

sold,  for  want  of  time.     A  venditioni  exponas  issued  on  execution  iffued 

the day  of commanding  the  sheriff  to  sell  S^Iin^fc 

the  estate  taken  ;  upon  which  he  returned,  that  the  de-  force, 
fendant,  Bilbo,  had   replevied  the  debt ;   and   returned      A  motion  to 
the  replevy  bond  with  the  execution.     After  the  expira-  ?"*.  !,rep'eTy 

K.       J  ,  .  r        ..  bond,  cannot  be 

tion  or  the   three  months,  to  wit:    on  the   first  day  or  made    fubfe- 
February  1806,  an  execution  issued  upon  the  said  reple-  1uent   to    the 
W  bond,  against  Bilbo,  and  the  other  defendants  in  error,  -If1-  ""f  V  a 
who  were  his  securities  therein.      J  he  Jfeoruary  term  of  execution onthe 
the  county  court  was  held  on  Monday,  the  third  day  of  replevy  bond. 
February  1806  ;  at  which  term,  no  motion  was  made,  ei- 
ther to  quash  the  replevy  bond,  or  the  execution  which 
had  issued  thereon.     At  the  March  term  1806,  the  ex- 
ecution which  had  issued  on  the  replevy  bond  was  quash- 
ed,on  motion  ;  but  on  what  ground,  does  not  appear  ;  and 
no  motion  was  then  made  to  quash  the  replevy  bond  it- 
self. 

Blackburn  took  out  another  execution  on  the  replevy 
bond ;  which  last  execution  was  quashed,  upon  the  motion 
of  the  defendants,  at  the  June  term  1806  ;  but  without 
the  dtfendants  even  then  moving  to  quash  the  replevy 
bond.  From  a  bill  of  exceptions,  at  that  time  made  a 
part  of  the  record,  it  appears,  that  the  court  quashed  the 
execution,  upon  the  suggestion  of  the  defendants,  that 
the  replevy  bond  aforesaid,  was  prohibited  by  law,  and 
not  obligatory  on  them.  To  correct  this  decision,  the 
plaintiff  has  resorted  to  this  court. 

Whether  the  replevy  bond  was  strictly  legal,  or  not, 
the  couit  certainly  erred  in  quashing  the  execution,  for1 
the  cause  stated,  while  the  replevy  bond  itself  was  per- 
mitted to  stand.  Until  the  foundation  was  removed,  it 
Was  wrong  to  prostrate  the  superstructure  for  want  of 
foundation. 

It  is  true,  that  in  the  laws  which  admit  the  right  of  re- 
plevy generally,  there  is  an  exception,  that  public  col- 
lectors, sherhfs,  ike.  shall  not  be  entitled  thereto,  upon 
judgments  obtained  against  them,  as  such.  This  excep- 
tion was  made  for  the  benefit  of  plaintiffs  recovering  such 
judgments;  and  not  for  their  benefit.  The  plaintiff,  for 
whose  benefit  the  exception  was  made,  might,  therefore, 
have  taken  advantage  of  it,  and  might  have  objected  to 
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Blackburn  the  replevy  bond  ;  and  he  might  have  rendered  the  she-* 
Bilbo  &c    Y1^  ^able  to  him  for  taking  it. 

But  the  defendant  having  received  the  beaefit  of  a  pri- 
vilege which  the  law  did  not  strictly  entitle  him  to  ;  it  is 
extremely  doubtful,  whether,  after  once  electing  to  re- 
ceive the  privilege,  and  actually  enjoying  it,  to  the  preju- 
dice of  the  plaintiff,  he  ought  to  have  been  permitted,  at 
any  time,  to  object,  that  he  had  improperly  enjoyed  it ; 
when  the  plaintiff,  for  whose  benefit  alone,  the  objection 
was  created  by  law,  chose  not  to  make  it.  We  are  of 
opinion,  that  the  replevy  bond  was  not  ipso  facto  void, 
but  only  voidable  ;  and  that,  consequently,  the  defen- 
dants, if  they  could  be  permitted  to  make  the  objection 
at  all,  ought  to  have  made  it  within  the  proper  time  li- 
mited by  law. 

This,  they  have  not  done.     By  the  "  act  concerning . 
(a)  Ch.  72,  Writs  of  error  in  certain  cases,"  passed  in   1802  (o),  the 
p'  x'l%'           objection  ought  to  have  been  made  to  the  replevy  bond, 
and  a  motion  to  quash  it,  at  a  court  between  the  return, 
of  the  replevy  bond  to  the  office,  and  the   issuing  of  the 
first  execution  thereon  ;  or  at  the  first  court  after  issuing 
of  the  first  execution  thereon  ;  but  at  no  time  thereafter 
— See    Lijnch  vs.    Buck   and   Brander,    decided  this 
term.     Here,  the  defendants  never  moved  to  quash  the 
replevy    bond.      At   the    time  the  last  execution   was. 
quashed,  there  had  been  two  terms  of  the  court  between 
the  time  of  sueing  out  the  first  execution  on  the  replevy 
bond,  and  the  term  to  which  the    motion  was  made  ;  so \ 
that  if  a  motion  had  then  been  made  to  quash  the  reple- 
vy bond,  it  would  not  have  prevailed.     The  defendants, 
by  their  laches,  have  lost  the  right  of  moving  to  quash 
the  bond  ;  and  the  objections  which,  might  have  existed, 
to  the  bond,  are  cured  :  and  consequently,  the   county 
court  erred  in  quashing  the  plaintiff 's   execution,  which., 
had  issued  thereon. Judgment  reversed, 

Allen,  for  the  plaintiff. 


June  9th.  SOUTH  vs.  LEAVY.* 

Intereftisnot      The  Court  delivered  the  following  opinion  : — Lca= 
to  be  allowed  on  y„  exhibited  his  bill  against  South,  for  a  discovery  and 

an  unliquidated  -r         •  r  •        i  1  •    i     i       1    t  •         i   ■ 

account    for     rectification  01  a  mistake,  winch  had  been  committed  m 

*  Abfent,  Edwards,  Cu.  J, 
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a  store  account,  by  crediting  the  defendant,  South,  twice,        South 
for  the  same  sum  of  40  dollars.     The  defendant  failed       Liavy 
to  appear,  although  served  with  process,   and  a  copy  of 
the  bill ;  and  upon  the  bill  alone,  taken  pro  confesso,  the  g°ods  fold  *"* 
court  entered  a  decree  for  the  sum  of  40  dollars,  with    e  lvere  • 
interest  until  paid.  6  Mod.  167, 

South  has  prosecuted  this  writ  of  error,  and  assigned  I0  Mod-  277» 
(amongst  several  others,  which  need  not  be  noticed  at  Barnes^  5note* 
this  time)  that  the  decree  is  erroneous,  as  to  the  interest.  157,   3  WHs. 

The  principle  is  well  settled,  that  interest  is  not  to  be  *o6,Prac.Reg. 
allowed  on  unliquidated  accounts,  for  goods  sold  and  de-  2  stra/oio,57* 
livered — (See  1  Dallas  267 — ibid  349,  and  the  cases  Rep.  Chan.  64. 
there  cited.)* Decree  reversed,  &c.  Doug.  361,  a 

Bledsoe,  for  the  plaintiff;  Clay,  for  the  defendant.         pUwiu°.  V54.* 

I  17. 
*  Same  point  Harrkon  -vs.  Handley,  fpting  term  1809 — and   in  the  cafe  of      J/ 

Murry  1/5.  Ware's  adnfr*  at  the  fame  term,  it  was  decided  that  a  jury  ought 

not  to  allow  intereft  in  aJfumji/it,oa  a  quantum  meruit ,  for  work  and  labor. 


TUNSTALL  vs.  M'CLELLAND.f  jm  tab. 

The  Court  delivered  the  following  opinion  :- — M'-  if  a  party 
Clelland  exhibited  his  bill,  to  foreclose  Tunstall's  equity  con^nt  that  * 
of  redemption  in  certain  slaves,  and  in  a  certain  lot  of  the  iflue  docket 
ground,  part  of  a  lot  No.  22,  in  Shelbyville,  mortgaged  for  hearing,  he 
to  the  complainant  ;  the  bill  was  taken  pro  confesso,  at  cann°t  aft«- 
the  rules,  in  the  clerk's  office,  and  the  cause  set  for  hear-  ™t  sit  -°  ^eiri 
ing.  The  defendant  filed  his  answer  in  court,  to  which  in  lefs  than  fir 
replication  was  made,  and  rejoinder  thereto  ;  the  defen-  ™onths  fr°m 
dant  then  consented  that  the  cause  should  stand  for  hear-  repi;cation  to 
ing.  Commissions  were  awarded  to  take  depositions,  the  anfwer. 
and  the  cause  continued  until  the  next  term  ;  at  which  The  law  ha8 
lime,  the  cause  was  heard  on  the  bill,  answer,  and  ex-  length^'time 
hibits  ;  no  depositions  on  either  side,  having  been  taken  :  which  /hall  be 
and  a  decree  of  foreclosure,  &c.  was  entered,  &c.  From  allowed  by  th-e 
which  Tunstall  appealed,  and  has  assigned  three  ob-  c°™  tor^eem 
jections  to  the  decree  and  proceedings  :  in. 

1st.  That  the  decree  was  pronounced  before  the  lapse  Ea^  cafe 
of  six  months  from  the  time  of  the  replication  to  the  an-  ^'^  "n°ul 
swer.  own      circum- 

2d.  That  the  court  allowed  only  forty    days   for  the  flances« 
payment  of  the  money  due  on  the  mortgage,  instead  of  t;onbe pufinw 
the  usual  time  of  six  months. 

•f  Abfer.t,  Edwards,  Ch.  J. 
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Tunstall        ^d.  That  the  cause  being  heard    on    bill  and  answer 

JWClIlland  only,  the  answer  should  have  been  taken  as  true,  in  all 

its  parts  ;  and  therefore,  the    decree  should  have  been 

an  anfwer,  any  for  tne  defendant. 

leg'edinthean-.       Up  oil  the  first,  there  can  be  no  doubt.     The  dc-fen- 

fwet  by  way  of  dant  having  consented  that  the  cause    should    stand  for 

avoidance,  muft  hearing,  and  the  continuance  until  the  next   term  beirg 

po     '         entered,  he  had  no  claim  to  farther  continuance,   unless 

lor  cause  shewn,  as  in  any  other  suit,  properly  placed  on 

the  court  docket  for  hearing. 

As  to  the  second — The  law  has  prescribed  no  precise 
length  of  time  which  shall  be  allowed  to  the  mortgagor  to 
redeem  ;  each  case,  therefore,  depends  upon  its  own 
circumstances  ;  and  is  to  be  regulated  by  the  sound  dis- 
cretion of  the  chancellor,  according  to  those  circumstan- 
ces. In  this  case  the  money  secured  by  the  mortgage 
became  payable  on  the  first  dav  of  July  1805  ;  the  bill 
of  foreclosure  was  exhibited  in  September  1805  ;  the 
decree  was  pronounced  in  June  1806;  and  gave  until 
the  iOth  of  August  ensuing,  to  pay  the  money.  It  does 
not  seem  to  this  court,  that  one  year  find  a  month  after 
the  debt  was  due,  and  payable,  according  to  the  contract 
of  the  parties,  was  too  short  a  prolongation  by  the  ope= 
ration  of  law. 

The  third  objection  could  only  apply  to  cases  where} 
no  replication  has  been  made  to  the  answer  ;  or  where 
the  answer  is  responsive  to  the  charges  in  the  bill.  But 
here,  the  demurrer  alleges  new  matter  in  avoidance  ; 
that  answer  was  put  in  issue,  and  was  without  any  sup- 
port whatever.- Decree  affirmed.* 

Talbot,  for  the  appellant ;  Allen,  for  the  appellee. 

*  Seethe  cafe  of  Scott  vs.  Clarifies  executor  s,  fall  terr  l8c8,  and  Reading 
-vs.  M'lhoy,  fpring  term  1809  ;  in  which  the  conferences  of  not  filing  a  re- 
plication to  an  anfwer  are  fully  confidered. 


jm  jcb.  CRAIG,  &c.  vs. .  JOHNSON.f 

It  is  not  ne-  Judge  Trimble,  delivered  the  following  opinion  of 
cefiiry,  in  the  the  court : — Johnson  had  judgment  against  the  appel- 
date  of  an  exe-  iantS)  for  tne  sum  of  five  hundred  dollars,  and  costs  ; 
S!!10""-,0,  ftffe  and  sued  out  his  writ  of  fieri  facias,  within  the  year  and 

cue      jcJr     or  »/  */  »  i  •    i      i_        1 

Chrift,   in  ad-  a  day,  returnable  in  August  1802  ;  upon  which  the  sne- 
■f  Abfent,  Edwards,  Ch,  J. 
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Rff  returned,  that  he  had  madethe  sum  of  8/.  9*.  7d.  and    Craig,  Sec. 
could  find  no  Other  -property,  whereof  to   make  ,the  ba-       ,  j**" 
lance.     In  the  year    1805,   the  said  Johnson  sued  out 
another  writ  of  fieri  facias,  to  have  execution  of  the   ba-  d,t'lnn   to    the 
lance  of  said  judgment,  upon  which  certain  proceedings  nionwelktT"1'* 
were  had.     Upon  motion,  made  by  the   defendants  in     if  anexscu- 
the  judgment,  to  quash  the  execution  of  1805,   and  all  tl0n  hath  once 
subsequent  proceedings,  the  court  sustained  the  motion,  J*2 "  V li  ,rruect 

l    ■       ■  r    ,  °  ..  ,  i     V  ■  n  a  Judgment, 

as  to  all  the  subsequent  proceedings,  but  overruled  it  as  other   execu- 
it  resnected  the  execution  itself;  from  which  the  movers  tio^  may  iffue 

',     i  thereon   at  any 

appealed.  •  .   t;m_   „.,-,' 

it         ■  •  .  •  ,   ,         ,  .  .  time,  notwlth>- 

Two  objections  were  stated  by  the  motion  to  the  exe-  {landing   there 
cution  ;  the  first  is  the  lapse  of  more  than  a  year  and  a  be  more  than  a 
day,  between  the  return  day  of  the  preceding  execution,  between  the  "le- 
an d  the   suing  out  of  that    of  October  1805,  without,  a  turn  of  one,  apd 
scire  facias  to revive  the  judgment;  the  second  is  the  th6  ,  'ffuing  of 
omission  to  state  the  year  of  Christ,   in  addition  to  the  motaeu 
year  of  the  commonwealth,  in  which  the  execution  issu- 
ed.    The  latter  has  no  weight  ;  so  that  the  only  ques- 
tion  to    be  decided,  is,  whether,   after   execution  sued 
within  the  year  and  a  day,  and  the  sheriff's  return  there- 
on,of  nulla  bona,  the  execution  of  1805,  was  improvi- 
dently  issued,  without  a  scire  facias. 

In  the  case  of  Aires  vs.  Har dress,  (Str.  100)  the  case 
was  like  unto  the  present  ;  and  the  court,  after  consir 
deration,  declared,  "  the  practice  had  gone  so  far,  that 
there  was  no  overturning  it."  These  many  authorities 
are  cited,  as  to  the  practice.  ,  . 

What  is  meant  by  continuing  the  execution  down,  is 
not  explained  by  that  case  ;  but  in  Cunningham's  law 
dictionary,  title  execution,  the  subject  is  fully,  treated 
of.  It  appears  that  these  continuances  on  the  roll,  were 
mere  matters  of  form  ;  that  even  without  any  execution 
actually  taken  out  after  judgment,  if  one  had  been  a- 
warded  on  the  roll,  the  plaintiff  might,  notwithstanding 
the  lapse  of  a  year  and  a  day,  sue  out  his  execution,  at 
any  time,  without  scire  facias  ;  the  continuances  in  such 
case,  being  entered  with  "  vice  comes  non  misit  breve."  ju 
It  farther  appears,  that  these  continuances  might  been-  H^i. 
iered  at  any  time  when  the  plaintiff  wanted  his  writ  of 
execution  ;  he  paying  only  for  the  continuances — (See 
Bac.  Ab.  title  execution,  p.  352-3,  Vol.  2). 

In  this  country,  the  practice  has  prevailed  very  much,' 
td  issue  executions  without  scire  Jacias,  where  the  first 

3  R 
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Craig,  &c,  nac[  Deen  sued  within  the  year  and  a  day  from  the  sign- 
Johnson.  m&  °f tne  judgment.  Here,  we  have  no  roll  or  continu- 
ances of  executions,  by  entry  on  the  execution  docket. 
The  executions  are  entered,  one  after  another,  as  they 
are  issued,  by  short  abbreviations,  in  the  execution  book, 
or  docket,  to  which  the  clerk  keeps  an  alphabetical  in- 
dex for  his  own  convenience  ;  and  the  executions,  when 
returned  to  his  office,  are  filed  together,  with  the  sheriff's 
return  indorsed  on  each.  We  see  no  reason  for  unset- 
tling the  practice,  in  mere  matters  of  form  ;  and,  on  the 
other  hand,  great  inconvenience  would  ensue,  by  open- 
ing a  breach  for  the  destruction  of  so  many  executions. 
If  the  defendants,  in  such  cases  of  dormant  executions, 
have  paid  the  money,  or  received  acquittances,  they  can 
as  well  make  it  appear  by  bill  in  chancery,  or  other  ap- 
propriate remedy,  as  by  plea  to  a  scire  facias. 

Judgment  affirmed. 

Littell,  for  the  appellants  ;  Clay,  for  the  appellee. 


June  nth.  M'CLELLAND  and  others  vs.  STRONG.* 

That  which       Judge  Trimble  delivered  the  following  opinion    of 
is  caufe  of  fpe-  tne  court  . — Strong,  as  assignee  of  Andrew  L.    Crow, 

C13.1      demurrer 

only,  or  in  a-  brought  an  action  of  debt  against  Lynch  and  Hall,  in 
batement,  can-  the  Franklin  district  court.  M'Clelland,  the  sheriff  of 
not  be  taken  ad.  Shelby,  returned  the  writ,  as  executed,  and    that  bond 

vantage  of  after  •'.  .  .         ,       _,    '  -'  „.  . 

judgment.         was  given,  with  Jonn  Blanton  as  appearance  bail.      I  his 
The  obliga-  bond  was  only  for  the   appearance  of   Lynch  ;  and   no 

mikes' no^ art  ^  bond  *iom  the  other  defendant' was  returned.  The 
of  the  record,  plaintiff  declared  in  the  detinet  only  ;  took  a  judgment 
unlefs  oyer  be  in  the  office  against  the  defendants,  and  Blanton,  as  their 
takenofu.  appearance  bail  ;  which  judgment  was  confirmed  in 
fail  to  take  bail,  court.  An  appeal  was  prosecuted  by  the  defendants  in 
when  he  is  re-  that  action.  The  appellee  confessed  judgment  in  this 
required  fo  to  . — utnat  tne  common  order  was  taken  erroneously  ;"  and 
ma'kes  him  re-  the  cause  was,  by  the  judgment  of  the  appellate  court, 
fponfibie  to  the  sent  down  for  new  proceedings  to  be  had,  to  commence 
judgment  of  the  fey  taking  the  common  order.     The  common  order  was 

plaintiff,    as    a     /  ,°  .  T  ,  ,  TT    ,.  .  „. 

defendant.         then  taken  against  Lynch  and  Jrlall,  against  Blanton,  as 

In  taking  rules  appearance  bail,  and  against  thesheriff  of  Shelby  ;  which 

agamft   feveral  fee'm or  confirmed ,  the  cause  was  transfered  to  the   couit 

defendants,  and     ,,•,-,,,  i   • 

their  bailor  the  docket.     Blanton  then  entered  into  a  recognizance,  as 

*  Abfent,  Edwards,  Ch,  }. 
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Special  bail  for  Lynch,  who  pleaded  payment ;  and  issue  M'Clelland 
was  thereupon  joined,  and  the  office  judgment  (as  to    &c- 
Lynch)  was  set  aside.     On  the  same  day,  (as  the  record       Strong. 
states)  "  came  the  parties,  by  their  attornies,  that  is  to 
say,  Walter  E.  Strong,  assignee  of  Andrew  L.  Crow,  JStoywE 
plaintiff,  against  Charles  Lynch,  Henry  Hall,  and  Daniel  ggnate  forwhkh 
M'Clelland,  sheriff  of  Shelby  county,   defendants,  in  defendant    the 
debt  ;  and   the  said  defendants  relinquishing  their  for-  ^^      "' 
mer  plea  herein,  pleaded,  and  the  counsel  not  being  in- 
formed," &c.  "  it  is  therefore  considered  by  the  court, 
that  the  plaintiff  recover  against  the  said  defendants,  the 
sum,"  &c. 

To  reverse  this  second  judgment,  a  zvrit  of  error  ,%vith 
a  supersedeas,  is  prosecuted  ;  in  which,  errors  are  as- 
signed by  counsel,  as  follow  : 

"  1st.  The  declaration  ought  to  have  been  in  the  debit 
and  detinet,  and  it  is  in  the  detinet  only. 

"  2d.  The  declaration  is  filed  on  a  bond  given  to  An- 
drew L.  Crow,  and  assigned  to  Walter  E.  Strong ;  and 
the  writing  obligatory  exhibited  in  the  record,  is  one  ex- 
ecuted to  Walter  E.  Strong,  and  Andrew  L.  Crow  ; 
\yhich  is  not  the  same  obligation. 

"  3d.  Final  judgment  is  entered  against  Daniel  M'- 
Clelland, as  sheriff  of  Shelby,  which  is  erroneous  ;  and, 
if  not,  then  execution  issued,  erroneously  against  him, 
with  the  defendants,  Lynch  and  Hall. 

"4th.  The  common  order  and  office  judgment  are 
taken,  generally,  against  the  appearance  bail,  and  sheriff; 
which  is  erroneous,  because  the  sheriff,  if  liable  at  all, 
was  only  so,  specially,  for  one  defendant." 

The  matter  stated  in  the  first  assignment,  might  have 
been  cause  of  special  demurrer  ;  and  that  stated  in  the   ' 
second  assignment,  is  but  matter  in  abatement.     These, 
therefore,  come  too  late  after  judgment.*     The  variance 
between  the  bond  declared  on,  and  that  of  which  profert 
is  made,  could  have  been  taken  advantage  of  only  by  de- 
manding oyer,  and  pleading  it  in  due  time.     The  obli- 
gation itself,  or  a  copy  of  it,  properly  makes  no  part  of 
the  record,  without  oyer  has  been  asked.     The  judgment 
being  by  non  sum  informatics,  as  to  Lynch,  and   by  de- 
fault, if  not  by  non  sum,  as  to  Hall,  and  the  sheriff,  the 
obligation  declared   on,  is  admitted — -See  Femvick  vs. 

*JR$infon  vs.  Lillard's  exicu'.ors,  fall  term  1805,  S.  P. 
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M'CtEtLAND  M'Gimiis — Ralston,  &?e.  vs.  Love  and  Bass  (a) — and, 
c'  w  Palmer  and  Caseij  vs.  M'Ginnis  (6),  decided  at  this 

Strong.       term. 

It   is  clear,   that  the  judgment  is  rendered  against 
(?)  lintefo]'.  Lynch,  Hall,  and  M'Clelland,  as  sheriff.     The  record 
explains  who  are  parties  ;  and  in  the  rendition  of  judg- 
ment, those  three  are  expressly  named  as  defendants,  and 
judgment  is  then  rendered  against  the  said  defendants. 

The  sheriff  had  failed  to  take  bail  of  Hall,  and  return 
a  copy  of  the  bail  bond,  upon  the  execution  of  the  capias 
demanding  bail.  For  this  neglect  of  his  duty,  the  law- 
made  him  responsible  to  the  judgment  of  the  plaintiff,  as 
a  defendant— See  Brad.  E.  L.  K.  p.  221,  (1  Vol.) 
(0  Afls  of  §  j  t  (c). 
*79  ;7»  p- 20-  ^ye  i  cannot  perceive  any  thing  in  the  4th  objection, 
but  rigid  technicality.  The  record  shews  the  liability 
of  the  sheriff,  and  that  the  plaintiff  in  the  action  had  pro- 
ceeded against  him.  To  distinguish,  on  the  rules,  for 
whom  the  sheriff,  or  the  several  pledges  for  the  appea- 
rance of  the  defendants  in  the  writ,  stand  bound,  is  not 
necessary  ;  as  it  relates  to  that  action,  it  is  a  vevtre.  for- 
mula, seldom,  if  ever,  pursued.  Each  defendant  is 
bound  for  the  whole  bebt  ;  and,  therefore,  whether  the 
sheriff  became  liable  for  one,  or  both  the  defendants,  nei- 
ther increased  nor  diminished  his  responsibility  and  lia- 
bility in  the  action.  If  the  sheriff  should  desire  to  have 
recourse  to  the  person  for  whom  he  became  bound  to 
Strong,  the  record  will  furnish  sj^icient  evidence.  The 
law  has  declared  his  liability,  and  the  reason  and  man- 
ner of  it.  The  specification  of  the  particular  link  in  the 
chain  which  binds  and  connects  the  sheriff  to  the  plain- 
tiff's action,  cannot  increase  its  strength.  It  is  enough, 
that  tfie  finger  of  the  law  has  pointed  it  out,  and  that  the 
plaintiff  in  the  action  has  insisted  on  it,  by  taking  his 
judgment  against  the  sheriff.  In  fact,  if  it  were  even 
a  departure  from  technical  nicety,  it  is  but  a  misprision 
of  the  clerk,  apparent  on  the  record  ;  and  there  is  no 
doubt,  but  that  it  is  substantially  correct.  The  clerk 
might  have  amplified  the  common  order,  by  rendering 
the  liability  of  the  bail,' and  of  the  sheriff,  to  their  respec- 
tive sources,  without  any  violence  to  the  record  as  now 

certified. Judgment  affirmed. 

'   Allen,  for  the  plaintiffs  ;    Talbot,  for  the  defendant. 
On  a  subsequent  day,  Allen  filed  the  following  petition 
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for  a  re-hearing:   A  re-hearing  is   moved  for,  becausej  M'Ccmwik* 
from  the  record,  it    appears  that  the  sheriff  had  return-       c*  Wj 
ed  the  writ  executed,  and  John  Blanton,  bail,  &c.  Strong. 

The  plaintiff  took  a  common  order,  in  January  1802, 
against  the  defendant  and  bail  ;  February,  common  or- 
der confirmed  ;  March,  final  judgment,  and  appeal  ta- 
ken by  defendants.  Afterwards,  in  June  1802,  in  the 
court  of  appeals,  error  confessed,  in  taking  the  common 
order,  &c.  Afterwards,  the  suit  was  replaced  on  the  rule 
docket,  without  the  order  of  the  court  below.  A  com- 
mon order  was  then  taken  against  the  sheriff,  which  was 
afterwards  confirmed  >  execution,  &c. 

This  is  not  merely  an  irregularity  as  to  the  sheriff  ; 
but  an  entire  want  of  cause  against  him,  at  the  time  he 
Was  proceeded  against. 

The  decision  of  the  court  of  appeals,  in  the  case  of 
Latham  vs.  Prather  and  Smiley,  Pr.  Dec.  144,  shew, 
that  even  where  steps  have  been  taken  in  the  office, 
against  bail,  yet  if  the  bail  is  omitted  in  final  judgment, 
he  is  thereby  released  and  exonerated  ;  he  is  no  longer 
a  party  in  the  record  ;  he  cannot  object  to  any  irregula- 
rities, or  errors  therein.  This  doctrine  is  farther  con- 
firmed by  the  decisions  in  the  court  of  appeals,  Smith 
and  Lynch  vs.  Overton,  and  Lynch  vs.  Agen. 

Once  released,  always  released,  is  a  clear  point.  The 
act  of  assembly,  of  1796,  places  sheriffs  chiefly  on  the 
footing  of  bail,  where  they  are  liable  for  insufficiency,  or 
want  of  bail.  If,  then,  bail  would  be  released  by  an 
omission  to  notice  him  in  final  judgment,  even  after  he 
had  been  noticed  on  thff  rules,  is  it  not  a  stronger  case, 
that  the  sheriff  should  stand  released,  when  he  had  not 
been  noticed,  either  on  the  rules,  or  in  final  judgment  ? 
He  was  then  out  of  the  case  ;  he  could  not  object  to  any 
error  or  irregularity  in  the  record.  Can  the  defendant, 
by  taking  a  writ  of  error  or  appeal,  and  the  plaintiff  then 
confessing  error,  re-charge  the  sheriff?  If  this  can  be 
done,  let  me  ask,  how  long  is  a  sheriff  to  keep  a  watch 
over  the  numerous  writs  he  may  have  executed  ?  How 
lorjgi*  he  to  hold  himself  prepared  to  shew  that  he  had 
filed  a  bail  bond  ?  For  observe,  bail  bonds  are  some- 
times lost,  as  well  as  other  papers,  from  offices. 

The  act  of  assembly,  of  1796,  limits  the  time  of  ob- 
jecting to  bail.  Where  there  is  no  bail,  the  cases  are 
aot  exactly  within  the  letter,  but  are  assuredly,  much 
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I^Clelland  within  the  reason  of  the   law.     Ought  not  a  sheriff  ta 

*  Ww         have  notice  in  the  one  case  as  well  as  the  other  ?     Might 

Strums,      he  not  shew  a  cause  why  bail  ought  not  to  be  required 

at  his  hand  ?     A.s,  for  example,  might  not  the  plaintiff 

have  verbally  directed  the  sheriff  to  omit  bail  ? 

How  can  the  court,  in  the  present  case,  say  bail  was 
not  taken  ?  The  sheriff,  many  years  ago,  returned  bail 
taken  ;  the  then  plaintiff  recognized  it,  and  proceeded 
without  complaint  against  the  sheriff;  took  final  judg- 
ment ;  and  then,  without  a  trial,  gave  up  the  judgment, 
and  took  a  judgment  against  the  sheriff,  without  his 
knowledge  or  consent.  How  was  he  brought  int$* 
court?  How  was  day  given  him  to  appear  in  court? 
The  execution  was  the  first  notice  given  him.  That 
Lynch  and  Hall  may  have  justly  owed  the  debt,  is  one 
thing  ;  but  that  the  sheriff  should  pay  it,  is  another. 

There  is,  and  ought  to  be  a  reciprocity  ;  that  if  the 
sheriff  is  liable  for  the  bail,  he  should  be  promptly  pro- 
ceeded against,  if  held  liable  ;  and  if  delay  shall  have 
taken  place,  the  plaintiff  should  be  left  to  his  action  at 
common  law,  against  the  sheriff,  for  a  false  return  ; 
wherein  the  partie/s  would  meet  on  equal  ground,  to  con- 
trovert such  facts  as  were  relevant  to  the  point  in  con- 
test, 

This  case  was  without  jury,  and  those  points  are  for 
determination  :  1st,  Was  there  a  sufficient  existing 
cause  at  the  time  the  proceedings  were  had  against  the 
sheriff,  to  render  him  liable  in  that  way  ?  2d,  Was  he 
legally  before  the  court?  Had  there  not  been  a  discon- 
tinuance, as  to  him,  long  prior  thereto  ?  If  so,  the  judg- 
ment against  him  should  be  reversed. 
«a      .   ,,  Tudge  Trimble  delivered  the  following  opinion   of 

June  zq-tb.       ,    J  .        r  .  —,P      l  , 

the  court,  upon  the  ioregoing  motion  : —  I  he  court  have 
considered  the  petition,  and  find  no  cause  for  changing 
their  former  opinion.  The  petition  supposes  the  pro- 
ceedings to  have  amounted  to  an  implied  release  of  the 
sheriff.  Such  an  implication  cannot  be  indulged  as  a 
plausible  presumption.  The  sheriff  returned  the  writ 
executed  ;  his  duty  required  that  he  should  return  bail 
for  both  defendants  ;  but  the  bail  returned,  instead  of 
being  bound  for  both,  as  his  return  would  imply,  was 
bound  for  one  only.  The  plaintiff  shewed  no  disposi- 
tion to  release  the  security  given  him  by  law,,  but  took 
judgment  against  the  defentants,  and  Blantbn,  their  ap- 
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pearance  bail.     The'  most  which  can  be  said,  is,  that  he  M'Clbllanb 
was  under  a  mistake,  in  supposing  that  Blanton  was  bail       c'  vs 
for  both.  Stsong. 

This  mistake  was  superinduced  by  the  omission  of  the 
sheriffto  do  his  duty ;  and  therefore, he  ought  not  to  derive 
benefit  from  that  which  proceeded  from  his  own  wrong. 
The  erroneous  judgment  against  Blanton,  as  bail  for 
both,  when  his  bond  only  bound  hi  m  for  one,  was  complain- 
ed of,  and  rectified  ;  the  proceedings  were  to  commence 
anew,  by  taking  the  common  order,  which  has  been  done. 
"*  If  the  sheriff  had  done  his  duty,  he  would  have  been 
secure.  If  he  had  colourably  performed  his  duty,  by 
taking  bail  for  both,  the  law  had  limited  the  time  for  ex- 
cepting to  the  sufficiency  of  the  bail ;  and  after  that 
time,  he  would  have  been  secure.  But  here,  he  made 
no  attempt  to  do  his  duty,  as  to  one  of  the  defendants, 
for  which  he  became  responsible  ;  and  we  see  nothing 
to  release  him. 

Motion  for  a  re-hearing  overruled. 


BRADLEY  vs.  LAMB.*  June  nth. 

Judge  Trimble,  delivered  the  following  opinion  of     if  a  bill  In 
the  court : — The  first  error  assigned,  is  in  these  words  :  chancery  do  not 

■    mi  1    •  1  1         1  •     1  -ii       1  «ate  the   con- 

"  1  he  complainant  has  not  annexed  to  his  bill,  the  con-  tra#  on  which, 
tract  between  him  and  the  defendant ;  which  ought  to  it  is  founded  to 
have  been  done,  if  in  writing  ;  and  if  not,  it  ought  to  ^e  in  writing,  ic 
have  been  stated  as  a  verbal  contract."  It  is  true,  that  the  ded  t0  bea  ver- 
eontract,  if  in  writing,  ought  to  have  been  so  stated  in  the  bal  contrail, 
bill,  and  the   writing  either  exhibited  or  accounted  for  ;      It u  irregular 

,,,.,,  1        •  ,1  ,  .to  grant  an  m- 

but  the  bill  not  having  stated  the  contract  to  be  in  wri-  juna,0n  with- 
ting,  it  must  be  intended,  without  any  express  statement  out  a  reieafe  of 
to  .that  effect,  that  it  was  only  a  parol  contract ;  and  an  .errors J.  and  the 

„  *        .  ,         .  .     . J        r  injunction  may, 

allegation  that  it  was  a  verbal  contract,  was  unnecessary.  ror  tni3  caufe 
The  second  error  is  assigned  in  the  following  words  :  be  difcharged, 
"The  injunction  was  irregularly  granted,  in  this — that011™0".0": 
a  release  "  of  errors  was  not  required  ;  and  being  so,  it  caufeforreverf- 
ought  not  to  have  been  perpetuated."  This  being  an  ing  a  decree  ma- 
ini  miction  to  stay  proceedings  upon  a  iudgment  at  law,  klrsan  mjunc- 

,  •'      .     .  .  J    r  .    ,°     .  "         ,      ,     °      ,     •  •     t'on  perpetual. 

the  injunction  was  certainly  irregularly  and  improvi-  a  bill  cannot 
dently  granted,  without  a  release  of  errors  being  given  or  legally  be  taken 
required  ;  and  the  defendant  might  have  moved  to  dis-  for    C0Bteffea> 

*  Abfent,  Edwardt,  Ch.  J. 
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Bsadiey      charge, the  injunction  before  hearing,  for  that  irregulari- 

Lamb.       ty>  ^ut  had  the  other  proceedings  been  regular,  it  would 

not  furnish  a  ground  for  reversing  the  decree  ;  no  mo- 

*>kboutthefer.  tion  having  been  made  to  discharge  the  injunction  in  the 

efthebiii  tkl  coutt  below  ;   because,  as  the  judgment  was  perpetually 

the  procefs.       injoined  by  the  decree,  neither  party  could  proceed  upon 

it,  although  no  release  of  errors  had  been  executed. 

The  third  assignment  of  errors,  alleges  that  "  the  at- 
tachment was  improperly  awarded,  in  as  much  as  there 
was  no  previous  service  of  a  subpoena."  And  the  fourth 
suggests  that  u  the  bill  was  taken  for  confessed,  illegal- 
ly— first,  because  the  attachment  was  wrongfully  issued  ; 
secondly,  because  there  was  no  return  of  the  sheriff,  that 
he  had  executed  the  subpoena,  and  delivered  a  copy  of 
the  bill  to  the  defendant. 

These  proceedings  are  certainly  very  irregular ;  and 
the  want  of  service  of  the  copy  of  the  bill,  with  the  pro- 
cess, must  be  deemed  fatal  ;  the  bill  could  not  legally  be 
taken  for  confessed,  without  it — See  Ayers  vs.  Scott,  as 
administrator,  &c.  Pr.  Dec.  187 — and  the  "  act  (of  1 799*) 
to  amend  the  several  acts  regulating  proceedings  in 
chancery." 

It  will,  therefore,  be  unnecessary  to  take  notice  of  any 
of  the  subsequent  proceedings  in  the  cause. 

Decree  reversed. 

Clay,  for  the  plaintiff  in  error  ;  Hughes,  for  the  de- 
fendant. 

*Ch  2i,§  i.     Repealed— adhof  1807,  ch.  16,  §  3. 


yum  nth,  ESTILL  w.  WILLHITE  and  others-! 

It  (hould  ap-       THIS  cause  was  argued  by  Talbot,  for  the  plaintiff  ; 
p«r  from  the  and  bv  Allen,  for  the  defendants. 

record  that  a  Judge  Trimble  delivered  the  following  opinion  of 
f^nVor  had  no-  the  court : — The  errors  assigned  in  this  cause,  all  relate 
ticeoftheume  to  the  report  of  commissioners,  under  the  "  act  con- 
and  place  oi  the  cerninc:  occunviner  claimants  of  land,"!  and  the  iudg- 

ineecingotcom.  r   1  '  1  ^  r    ^  •  j 

miffioners,  un-  ment  oi  the  court  thereon.  One  01  the  errors  assigned, 
der  the  occupy-  is,  "  It  does  not  appear  from  the  record,  that  the  plain- 
ing   claimant    t;fifwas  present  at,  or  had  received   anv  previous  notice 

tew  :    or     that       .    ,  .     .  r  ,  .  -■  .  '         .  , 

he  had  a  rea-  of  the  time  and  place  ox  the  meeting  01  the  said  commit 

fonabie  oppor-  sioners." 

f  Abfent,  Epwards,  Ch.  J. 

%  Acts  of  1 796-7,  p.  J43,  J  Bisd,  *C2. 
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>    It  is  not  expressly  required  by  this  act,  that  he  should       Estiii 
Jiave  had  notice  ;  yet  the  well  established  rults  of  justice  j  wiuhite  &c 
demanded,  that  he,  or  his  attorney  at  law,  or  some  other 
agent,  should  have  had  an  opportunity  of  being  present,  tomtytocomeft 

If,  however,  he  had  been  allowed  a  reasonable  oppor-  ;  Theammif., 
tunity  to  have  contested  the  report^  and  had.  declined  to  fibers     bndir 
do  it,  the   complaint  would  not  be   regarded   by  this  this  law,  flwuhl 
court.     But,  on  the  same  day,  probably  in  the  same  tina^^and  fel 
hour,  the  report  was  returned  j  and,  when  the   plaintiff  jwrately,    eacfc 
was  absent,  judgment  was  rendered  thereon  :  whereas,  <PecltrS  of  >m- 
he  might  not  have*-  known  that  any  report  had  been  pre-  Provemen  ■ 
pared,  or  was  intended  to  be  returned.     This,  it  is  con- 
ceived, was  too  rigid  ;  and  if  the  practice  were  sanction- 
ed, would  ofkr  a  temptation  to  watch  the  temporary  ab- 
sence of  the  adverse  party,  to  procure  the  establishment 
of  an  illegal  or  unjust  report. 

And  in  this  case  it  is  assigned  as  error,  that  "the  com- 
missioners, in  making  .their  report,  have  not  set  down, 
distinctly  and  separately,  each  different  species  of  im- 
provement, with  its  estimated  value,  in  the  manner  re- 
quired by  the  act  of  assembly.5'  .  , 

In  one  instance,  it  is  found,  an  apple  and  peach  or- 
chard is  charged. conjunctly  at  S  50,  and  in  another,  an 
orchard  at  §S 2  50.  Whereas^  it  is  conceived,  that  to 
comply  with  the  requisition  and  intention  of  the  act,  the 
number  and  value  of  each  kind  of  fruit  trees,  should 
have  composed  a  distinct  item.  A  similar  observation, 
is  applicable  to  the  out-houses. 

Another  error  is  assigned,  that  "  the  said  commission- 
ers have  charged  the  plaintiff  for  improvements  which 
they  state  to  have  been  made  by  Elizabeth  M'Clary, 
and  the  heirs  of  John  M'Clary,  deceased  ;  without  ma- 
king any  distinction  between  them  ;  and  the  court  have 
adjudged  payment  of  the  whole  balance,  reported  as  due 
from  the  plaintiff,  for  the  whole  of  these  improvements, 
to  be  made  to  the  said  Elizabeth  M'Clary."  This  also 
seems  improper,  or  at  least  it  is  not  sufficiently  explained* 

Judgment  reversed. 


CALDWELL  vs.  ABBEY.*  J&xuk 

THIS  cause  was  argued  by  Allen,  for  the  appellant ;       To  cal]   a 
•and  by  C/az/,  for  the  appellee.  mm" a  damn- d 

■-  ABfent,  EswAJtss,  Ch.  J. 
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Caldwell        Judge  Trimble,  delivered  the  following  opinion  of 
Abbey,      tne  court : — Abbey  declared  against  Caldwell,  in  an  ac- 
tion of  slander,  for  speaking  of  the  plaintiff  these  words  : 
rogue,"   is  not  "That  he, the  said  Abbey,  was  a  damn'd  rogue  ;  meaning: 

actionable.  v     ^ .  ,  -1*11  •,  fl       •  P 

Neither  is  a  tnat  ne>  the  said  Abbey,  was  guilty  or  having  or  conceal- 
charoeof«<ein-  ing  the  goods  of  the  defendant:"  and  also,  "  that  he, 
aal!.nanb|g00dS,,  the  Said  AbbeV'   had  embezzled  goods  of  his,  the  de- 

1  he  inuendo  fendant's,  store,  to  the  amount  of  four  or  five  hundred 
Aands   in    the  dollars  ;  meaning  that  he,  the  said  Abbey,  had  been  guil- 

tf/-  °ancUan"  ty  °f  StealinS  his  goods." 

not  properly  be  ^ne  defendant  demurred,  and  the  plaintiff  joined  in 
ufed  to  extend  demurrer.  The  court  overruled  the  demurrer,  and  gave 
the  meaning  ot  iuJ^ment  for  the   plaintiff.     Upon   executinr  a  writ  of 

words     beyond  J.        °.  ,         .  r  ,     ,       '  °     ,. 

their  own  im-  inquiry,  the  jury  assessed  damages  to  100  dollars,  tor 
port  5    nor  ro  which  the  court  gave  judgment;  and  Caldwell  appealed 

Uht  which  wa's  l°  th'S   COUrt# 

before  uncer-  The  declaration  does  not  allege  the  plaintiff  in  the  ac- 
tein.  tion  to  have  been  a  tradesman  ;  or  that  the  words  were 

spoken  of  him  in  respect  of  his  employment  in  any  of- 
fice of  trust  or  profit ;  or  in  any  trade,  business,  or  art ; 
so  that  the  only  question  is,  are  the  words,  as  charged 
in  the  declaration,  in  themselves  actionable  I 

The  first  count  does  not  allege  the  speaking  of  words 
which  import  any  crime  ;  nor  does  the  explanation,  or 
inuendo,  import  any  theft,  felony,  or  other  ground  of 
action.  It  is  well  settled,  that  to  call  another  a  rogue, 
is  not  actionable  :  the  expression  is  very  equivocal,  and 
is  taken  to  be  the  result  of  heat  and  passion — Str.  304, 
(a)  2  Wils.  Ballamu  vs.  Baker,  and  the  authorities  there  cited  fa), 

37,    Com.  Dig.         f-»rv»  rw»  v.    •» 

title,  adtion  lor  £  Kep.  15,  btanaope  vs.  Blithe. 

defamation, (F.  The  second  count,  without  the  inuendo,  imports  only 
7)26*.  a  breach  of  trust.     The  inuendo  cannot  be  used,  proper- 

ly, to  extend  the  meaning  of  the  words  beyond  their  own 
import,  nor  to  make  that  certain,  which  was  before  un- 
certain ;  it  stands  in  place  of  aforesaid— 4  Coke  20,  a. 
27,  b. — Esp.  N.  P.  514.  No  issue  can  be  taken  on  the 
truth  of  the  words  contained  in  an  inuendo.  If  the 
words,  as  spoken,  were  not  actionable,  the  inuendo  can- 
not make  them  so.  Construing  the  words  in  their  most 
obvious  sense,  without  giving  them  a  forced  accepta- 
tion, either  in  mitiori  vel  graviori  sensuy  they  do  not,  as 
laid  in  the  declaration,  contain  any  such  charge,  as  that  it 
must  be  intended  damage  was  necessarily  consequent, 
or  naturally  flowing  from  the  speaking  of  them  ;  and  no 
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special  damage  is  alleged— ^Clay  vs.  Barclay,  Pr.  Dec. 
•jV—John  Wallace  vs.  John  Grant,  79,  80. 

It  seems  to  us  that  the  court  erred  in  overruling  the 
demurrer,  and  giving  judgment  thereupon  in  favor  ol 
^he  plarntiff.-r— ^Judgment  reversed. 


Amey. 


CHISM  VS.  WOODS.*  June  Ibrb. 

THIS  cause  was.  argued  by  Alien,  for  the  appellant ;     If  the  ba;iee 
and  by  Talbot  and  3PKinley,  for  the  appellee.  of  property  fell 

Judge  Trimble,  delivered  the  following  opinion  of11  t0  an  inn°- 
the  court  :— ^  Woods  had  judgment  against  Chism,  in  an  "uhoatfnotic£ 
action  of  trover  and  conversion  for  ahorse  ;  from  which  his   fale   doth 
Chism  appealed.     A  bill  of  exceptions  states,  that  f  title  n°c    confer    » 
to  the  horse  in  the  declaration  mentioned,  was  proved  in  "e8rty  °  buVthe 
the  plaintiff;  the  defendant  had  purchased  him  of  Chism  bailor  h»;h  his 
May  ;  and  the  following  instrument  of  writing  was  pro^  «courfe,  either 
d.uced  in  evidence,  to  shew  how  Chism  May  came  into  *f*^r  ^  ' V™1 
possession  of  the  horse."     The  writing  alluded  to,  is  a  dee 
bond,  with  security,  given  by  May  to  Woods,  with  con-     uP°n  everr 
dition,  which  recites  that  May  received  the  horse  called   oodj  ^oneTri 
Moonrise  of  said  Woods,  to  keep  for  him,  in  the  state  of  poffeflrm,  there 
Kentucky,  upon  certain  terms,  and  for  certain   emolu-  '^a  wa«a"tyby 
ments,  which  were  to  be  divided  between  them,  &c.  ;.  and  lhe  hat^  °[t'le  ^ 
that  if  said  May  should  pay  over  to  Woods  his  part   of  the  thing  fold. 
the  emoluments,  and  return  the  horse,  &;c.  then  the  ob- 
ligation to  be  void,  &c.     This  bond  was  given  in  South- 
Carolina  ;  all  theparties  thereto,  are  recited  to  be  of  that 
state.     The  defendant,  Chism,  had  purchased  the  horse 
of  May.     Upon  this,  the  court  instructed  the  jury  that 
the  said  instrument  of  writing  "  gave  the  said  May  no 
right  to  sell  the  said  horse  ;  and  that  any  sale  made  by 
him,  could  not  bar  the  plaintiff  of  his  right,,  even  although 
the  defendant  had  no  knowledge  of.the  manner  or  right 
by  which  said  May  held  the  horse  ;  or  even  had  no  rea- 
son to  suppose  he  was  the  horse  of  another." 

The  counsel  for  the  defendant,  conceiving  the  court 
had  misdirected  the  jury,  moved  for  a  new  trial,  which, 
was  overruled  ;  and  the  bill  of  exceptions  to  the  opinion. 
of  the  court  in  overruling  the  motion,  was  sealed  and  re- 
corded. 

The  only  question  to  be  considered,  is,  whether  the, 
instruction  of  the  court  to  the  jury,  was  proper, 

*  Abfent,  Ebwar»s,  Ck.  J. 
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ChisM  T^e  instrument  produced  and  relied  on,  gave  no  au- 

"Wowos.  thority  or  power  to  May  to  sell  the  horse  ;  but  so  far  as 
it  is  entitled  to  consideration  in  the  case,  contains  a  ne- 
cessary implication,  th:*t  he  should  not  sell.  Discard- 
ing, then,  the  idea  of  power  or  authority  expre1»ly  gi- 
ven, the  case  is  plain  and  simple. 

The  general  rule  of  the  law,   sanctioned  by  common 
sense,  is,  that  no  one  can,   by  his  sale,  transfer  to  ano- 
ther, the  right  of  ownership  in  a  thing  wherein  he  him- 
(e)  Bro.Trefp.  self  had  not  the  right  of  property  (a).     No  one  can  sell 
Jib*9*5.,'*?  BaC'  a  riSht->  ,yhen  he  hath  none  to  sell.     To  this  general  rule, 
the  sales  in  markets  overt,  in  England,  form  exceptions. 

But  if  those  local  customs  and  regulations,  ever  ob- 
tained, or  had  force  in  this  country,  yet  the  sale,  in  this, 
instance,  bears  no  resemblance  to  those.  Neither  rea- 
son nor  policy  are  consulted,  in  supposing,  that  where 
the  right  owner  has  parted  only  with  a  limited,  qualified, 
property  ;  a  breach  of  trust  should  divest  him  of  the  ab- 
solute and  general  property.  Such  a  supposition  can  be 
bottomed  only  upon  the  erroneous  application  oi  the 
rules  and  maxims  of  law  and  equity. 

The  maxim  that  "  he  who  trusts  most,  shall  loose 
most,"  is  said  to  apply  in  favor  of  the  purchaser.  But 
does  not  he  who  parts  with  a  limited,  qualified  property, 
or  use  of  a  specific  thing,  capable  of  identification  and: 
recaption,  trust  less  than  he  who  pays  his  money,  in  its 
kind  undistinguishable,  to  the  vendor,  upon  his  affirm- 
ance or  assurance,  that  the  thing  sold  is  his  own  ?  It  is. 
a  general  rule,  admitted,  as  settled  by  repeated  decisions, 
that  upon  every  sale  of  personal  goods,  by  one  who  is' 
in  possession,  there  is  a  warranty  by  the  vendor,  that  he 
hath  title  to  the  thing  sold.  This  is  either  expressed,  as 
in  the  bills  of  sale  drawn  according  to  form,  or  implied 
bylaw  ;  and  upon  this  warranty,  the  purchaser  may  have 
satisfaction  of  the  vendor,  if  his  title  prove  deficient. 
Now,  if  the  bare  possession  of  personal  things  shall  be 
such  conclusive  evidence  of  property,  as  to  protect  the 
vendee,  who  purchased  bonajide,  unless  the  right  owner 
can  shew  that  his  possession  was  divested  malajide,  or 
bV •mere  casualty';  then,  many  legislative  enactions,  to 
prevent  frauds  upon  purchasers  of  personal  goods,  were 
mere  supererogations  ;  and  the  actions  upon  warranty 
of  title  to  personal  goods,  so  rrequent  in  the  books,  could 
only  have  been  necessary,  where  a  felony  had  besn  com« 
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adtted  by  some  one»  through  whose  hands  the  goods  Chism 
had  passed  ;  or  where,  in  reality,  there  had  been  a  loss  w«>»*. 
and  finding. 

We  should  expect  to  find  it  established  as  a  rule,  that) 
the  "finding"  in  a  declaration  in  trover  and  conversion, 
was  a  substantial,  instead  of  a  formal  allegation  ;  that  in 
detinue,  it  would  be  a  good  plea,  that  the  goods  were- 
neither  casually  lost  by  the  plaintiff,  nor  stolen  from  him  ; 
or  that  the  plaintiff  should  be  nonsuit,  if  he  could  not 
make  out  the  casualty  by  evidence;  and  that  in  the  ac- 
tion by  the  vendee  against  the  vendor  for  defect  of  title, 
the  declaration  should  aver  that  the  possession  of  the 
vendor  was  not  bona  fide,  in  addition  to  the  allegation 
that  the  goods  were  the  property  of  seme  other,  at  the 
time  of  sale. 

Yet,  we  find,  that  in  detinue,  property  in  the  plaintiff, 
and  possession  in  the  defendant,  anterior  to  the  swit'(c)  ;  {a}  1  Wa£h. 
in  trover,  property  in  the  plaintiff,  and  a  conversion  by  312- 
the  defendant ;  and  in  actions  against  the  vendor,  upon 
his  warranty  of  the  title,  property  in  a  stranger,  and  the 
sale  to  the  plaintiff;  is  all  that  the  law  requires  to  be 
made  out  in  evidence. 

Let  the  buyer,  then,  take  care  that  he  is  not  deceived 
by  dealing  for  a  pretended  title  ;  or,  that  the  vendor  is, 
and  will  be,  found  responsible  for  the  loss  which  mav 
otherwise  befall  the  vendee.  But  it  has  been  said,  that 
the  maxim  u  caveat  emptor"  only  applies  to  purchasers. 
of  real  estates  ;  and  thus,  in  the  supreme  court  of  Penn- 
sylvania, in  the  case  of  Boyd  vs.  Bopst,  2  Dallas  91. 
But  the  maxim  can  only  be  restricted  to  that  class  of 
sales,  when  used  by  the  vendor,  against  the  vendee,  to  ex- 
cuse himself  from  an  action  on  an  implied  warranty,  where 
there  was  none  in  the  deed  of  conveyance  ;  then  it  applies 
in  favor  of  the  vendor,  because  the  purchaser  has  the 
means  within  his  own  power,  of  examining  the  title.  In  this 
relative  signification,  it  was  used  in  the  case  just  mention- 
ed ;  and  the  court  proceed  by  saying  "  the  bare,  possession 
of  personal  goods,  is  a  strong  inducement  to  believe,  that 
the  possessor  is  the  owner;  and  the  bare  act  of  selling, 
is  such  an  affirmation  of  property,  that,  on  that  circum- 
stance alone,  if  the  fact  should  turn  out  otherwise,  the 
value  can  be  recovered  from  the  seller. 

Between  strangers  and  the  vendees  of  personal  goods* 
She.  maxim  "  caveat  emptor •"  is  properly  applied  to  the 
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Chism       purchaser — Ear  top  vs.  Hoare,  Str.  1187— r  Medina  vs^, 
Wood.*;      Stoughton,  Ld.  Raym.  593. 

How  can  it  be  materia!,  in  a  question  of  general  ow-.. 
nership,  whether  a  vendor  of  a  pretended  title,  impo- 
sed upon  the  vendee  by  a  possession  gained  by  bailment, 
or  otherwise?  If  he  was  entrusted  with  the  possession 
only,  without  any  authority  to  sell,  the  seller  is  acting 
mala  fide,  from  the  time  he  proposes  to  sell  ;  and  the 
vendee,  if  he  is  acquainted  with  the  nature  of  the  trust 
reposed,  is  acting  also  mala  fide,  in  making  the  pur- 
chase ;  but  if  he  does  not  know  the  nature  or  extent  of 
the  trust,  nor  the  manner  nor  circumstances  under 
which  the  vendor  has  acquired  possession,  the  purcha- 
ser is  then  acting  upon  the  assurance  given  by  the  venr 
dor,  either  expressly  or  by  implication,  that  the  right- 
of  absolute  ownership  is  in  himself;  or,  if  the  assurance 
shall  prove  false,  that  he  will  be  able  to  make  good 
the  loss  which  shall  be  occasioned  thereby. 

In  Medina  vs.  Stoughton,  the  declaration  was  by  the. 
vendee,  against  the  vendor,  upon  the  warranty  of  ti- 
tle ;  the  defendant  pleaded,  that  the  tickets  were 
bought  by  him  bona  fide,  before  the  sale,  and  that  he  sold 
them  bona  ftde  ;  the  plaintiff  demurred  ;  and  the  chief 
justice,  and  the  court,  adjudged  the  plea.  ill. 

Now  it  seems,  that  if  a  naked  bailment  to  a  vendor 
would  protect  his  vendee,  the  plaintiff  in  this  case  ought 
to  have  replied  specially,  or  have  taken  issue  on  the. 
plea.  But  the  distinction  between  a  pretended  title, 
sold  with  possession  mala  fide,  and  possession  bona  fide, 
is  not  taken,  in  any  adjudged  case,  where  the  plaintiff  in 
the  action  relies  on  his  general  right  of  dominion  over 
the  thing. 

Those  who  entertain  the  idea,  that  a  bailee  can,  by 
breach  of  trust,  transfer  the  absolute  ownership  in  the 
thing  bailed  to  him,  must  give  to  the  possession, o£  the 
thing,  conclusive  and  incontrovertible  evidence  and 
faith,  as  evidencing  the  right  of  ownership  ;  whereas,  it 
is  but  strong  inducement  or  colour  of  title  ;  it  is  but. 
presumptive  evidence,  liable  to  be  rebutted,  and  serves 
as  a  protection  against  all  except  the  right  owner. 

Upon  the  whole,  we  are  clear  that  the  owner  of  goods 
may  maintain  trover  against  his  bailee  who  may  have, 
converted  them  to  his  own  use  ;  or,  at  his  election,  may 
have  an  action  against  the  vendee,  for  the  goods  themrs 
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selves,  or  their  value,  if  detained  or  converted  («)  ;  that       C"MM* 
a  breach   of  trust,  whether  unknown  or  known   to  the       \\0ods. 
vendee,  cannot  change  the  right  of  property — (See  the 
cases  before  cited — Cro.  James  474 — Furnis  vs.  Leices-     (")  *  Dallas 
ter — Hartop  vs.  Hoare^  as  reported  in  1  Wilson,  p.  8 —  s 
Black.  Com.  448-9). 

The  moral  and  social  duties  of  every  member  of  civi- 
lized society,  require  that  it  should  be  so  ;  otherwise,  the 
incentives  to  cautious  and  circumspect  dealing,  would  be 
so  far  loosened,  as  to  give  those  who  are  barely  honest, 
and  only  so  according  to  municipal  law,  the  advantage  of 
those  who  are  morally  honest.  Thus,  the  great  security 
for  personal  property,  would  be  sapped  ;  and  a  large 
portion  of  good  offices,  and  benevolences,  would  be  sup- 
planted by  the  fear  of  having  a  loan,  or  other  bailment 
of  a  personal  thing,  converted  into  an  action  for  dama- 
ges, instead  of  a  return  of  the  goods  themselves. 

Judgment  affirmed. 


READING  vs.  METCALF.*  >*  l6/S» 

THIS  cause  was  argued  by  Clay,  for  the  plaintiff ;  and     After  verdiA 

*»»j  r      ±\       \    r      j      1  and  judgment, 

by  Bledsoe,  for  the  defendant.  it  is  tJ0o  fate  to 

Judge  Trimble,  delivered  the  following  opinion  of  except   to  the 
the  court : — It  will  be  unnecessary  to  say  more,  in  rela-  reg^hmtyofthe 
tion  to  the  first  error  assigned,  than  that  the  party  ought  thJ ;  ruics. 
not  to  be  permitted,  after  there   has  been  two  verdicts     It  is  not  the 
and  aiudgment  rendered,  to  assign  as  error,  that  a  ruledlity   °(  *h* 

,    J  .     °       .  ,,  .  °    *  ,  court  to  lnftruft 

to  plead  was  improperly  taken  in  the  cause;  he  never  the  jury,  unieis 
having  moved  the  court  below  to  correct  the  steps  at  the  a    motion    be 

rules.  made    for  that 

As  to  the  second  assignment  of  error,  it  need  only  be  a  reieafe  to 
observed,  that  the  record  is  scarcely  sufficiently  intelli-  render  an  b- 
trible,  to  enable  this  court  to  form  any  opinion  upon  the  t<rrefted  p«k« 

*   ,  .  i    •       i  ■    r  m  i  i       a    competent 

subject  ;  and  it  does  not  appear,  satisfactorily,  that  the  witneu,  if  pro- 
defendant  moved  the  court  to  instruct  the  jury  to  find  duced  in  court 
for  him  ;    as  the  assignment  alleges  the  court  ought  to  hl  l,he  attorrey 

-  .  TTr.  ,  °        ,  .   °    .     .  ,        P  of  the  party  U> 

have  done.     Without  such  motion  being  made,  it  was1  tj,e  fujt -K  jn- 

not  the  duty  of  the  court  to  give  such  direction.!  fufficient,with- 

On  the  third  assignment,  we  are  of  opinion,  that  "  the  out  Pr,jof  °f  't3 

.,  ,  °.  ..  TiTT  ■        execution  bythc 

court  below  erred  m  permitting  John  Huston  to  give  fubferibinswit, 

*  Abfent,  Edwards,  Ch.  J.  - 

•j-  It  is  the  duty  ef  the  court  to  inflruft  the  jury  on  points  of  law,  if  applied 
ta  for  that  purpole-— z  Walh,  S72, 
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REA&irtc     evidence  before  the  jurv,  as  a  competent  witness,"  ur.d^r 
fc4ti«»LF     ^ie  ^fsOwiBtaiices  Bet  furih  in  the  bill  of  exceptions. 

Hf  was  directly  and   strongly  interested  in  Tstablishi 
iHg:JMetc:             . /.etothe  negro,  fdr  which  h-  h..d  ex  - 
euted  a  bill  of  sale  to  Mete,;;.     Without   deterimnii 
whether  )the  .production  of  a  sufficient  r  leasewould 
restored  his  competency,  or  riot,  we  are   clear!,   i 
n'ton  he  was  incompetent  withe -ut  such  release.      1 
feto&e  seems  to  us  to  have  been  insufficient  ;  b 
was  not  proved  by  the  subscribing  witness  thereto  ;   nor 
does  k  appear  to  havte  been  produced  in  court,  or  deli* 
vered  to  Huston,  by  Metcalf,  die  plaintiff;  so  that  \h  re 
was  no  1- g"u  evidence  o-'ii*  execution.      The  production 
of  the  release  by  the  plain  ufY's  attorney,  was  insufficient, 
without  other  evidence. s Judgment  reversed. 


juiexyk  BRIGHT;S  heir  vs.  HAGGIN.* 

A  decree  can-       THIS  cause  was  argued  by  Talcot,  for  the  appellant ; 

ucteepreno«.n-  anfj  j-    M         for  ^  appellee# 

CC  G    .-J  £  1 1  ft  ft    t  fi  6 

pofliive  denial  Judge  Trimble,  delivered  the  following  opinion  of 
of  the  2ni"wer,fo  the  court : — Upon  an  attentive  examination  of  the  record 
rar  as  ic  is  re-  -m  ^-g  pase  Wc  are  of  opinion,  that  the  decree  of  the  eir- 

fponSve  co  the  /  r  '  . 

diiegations    of  cuit  court  is  proper,  and  rounded  upon  correct  princi- 

the  bill,  unlets  pies. 

there   be   two       ^he  rule  in  chancerv  is  too  well  settled  to  he  doubted, 

■aofinve  witnef-  .  .  ..-,....  r  .      .  * 

fes  or  one  po-  that  the  positive  denial  oi  the  answer,  so  tar  as  it  is  re- 
•rivewjtnefs,S:  Spbhsive  to  the  allegations  of  the  bill,  cannot  be  over- 
Krong  circuB-  *urned  Dv  less  than  two  positive  witnesses,  or  one  pesi- 

ltances,dilprov-  .     -  1   .  "  ' 

fag  the  a'ifwer.  tive  witness,  and  strong  circumstances,   disproving  the 

Hart  vs.  Bay-  answer.y 
lor,  fpnng  term       Haggin,  in  his  answer,  positively  denies  having  sold 

A  'defendant  to  Jacob  Bright,  500  acres  of  land,  in  1783,  as  described 
is  beund  to  in  the  bill :  he  positively  deniesthat  the  25/.  bond  was 
prove  a  mater  p\vtn  m  consideration  of  anv  contract  for  land,  at  that 

fee  up  in  avoid-  &  -  .  .  .' 

»nce  m  his  an-  time  entered  into  ;  but  alleges  it  was  given  in  conse- 
fwer.  quence  of  his  having  given  up  to  Bright,  a  previous  con- 

,  lr  jgn  I!"  tract  he  had  upon  him,  for  the  price  of  the  improvements 
connaft  fet  up  sold  in  1775.  Had  the  answer  of  Haggin  gone  no  far- 
inthe  bill,  but  ther,  there  could  have  been  no  difficulty  in  the  case  2 
ftate  one  under  for  jjuga  Shannon  is  the  only  witness  who  proves  a 

*  Abfent,  Edwards,  Ch.  J. 

f  3  Ch.  Ca.  123 — 1  Vent.  212 — 1  Har.  Ch.  Prac,  305. 
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tontract  for  500   acres  of  land  ;  or  who  contradicts  the  Bright's  heir 
positive  denials  of  the  defendant,  before  noticed.  Kagcin. 

The  depositions  of  Goode  and  Taylor,  relied  on  by 
the  appellant,   to   support   Shannon's  statement,  are  not  d'ff«ent   cir- 
cintitled  to  any  Weight.     They  speak  not  of  any   direct  "no^."^;  t„ 
acknowledgment  made  by  Haggin,  nor  do  they  give  his  prove  thote  cir- 
expressions  ;    but  only  say  what  they  understood  from  cumftances. 
his  conversation  atMilner's,  on  the  day  Shannon's  depo-  -m   anCona'nrve™ 
sition  was  taken.     From  the  circumstances  attending  the  fliould  not  t'e 
case,  and  the  other  evidence  of  what  passed  at  that  time  ga^l«J. 
and  place,  it  is  impossible  to  believe  their    impressions 
(and  they  give  but  impressions)  were  correct.     Haggin 
had  previously,  in  his  ^answer,  positively    denied  what 
they  attempt  to  prove  he  confessed  on  that  day.     It  is 
proved  by  three  or  four  witnesses,  that   on  that  day,  in 
presence  of  all  the  parties,  lie  persisted  in  denying,  re- 
peatedly, that  he  had  made  any  such  contract  as  was  sta- 
ted by  Shannon,  in  his  deposition  ;  that  he,  on  that  day, 
before   he   left  the   company,  gave    notice  to    Milner, 
Bright's  agent,  that  he  would  take  depositions  On  Lick- 
ing, at  a  time  stated  ;  and  declared  he  would   shew,  by 
those  depositions,  that  Shannon  was  incorrect ;  and  that 
he   had   sold   no    such  land,  as  Shannon    had   sworri  j 

to.  The  other  persons  present,  swear  that  he  repeat^ 
;ediy  declared  he  had  not  sold  500  acres  of  land  ;  but 
had  only  contracted  to  sell  150  acres,  upon  certain  con- 
ditions, which  he  insisted  were  not  complied  with. 

This  is  certainly  proving  a  negative,  as  far  as  it  is  pos- 
sible ;  and  indeed,  amounts  to  proof  of  circumstances 
wholly  inconsistent  with  the  statements  made  by  Taylor 
and  Goode,  who  speak  only  of  art  Understanding,  and  not 
of  express  declarations. 

It  is  incredible,  that  a  prudent,  cautious,  circumspect 
man  ;  such  as  Haggin  is  proved  to  be  ;  should  have 
blown  hot  and  cold  with  the  same  breath  :  or  should 
have  confessed,  not  only  what  he,  on  that  day,  in  the 
same  company,  so  repeatedly  denied  ;  but  had  also  pre- 
viously positively  denied,  upon  oath,  in  his  answer. 
■  Shannon's  deposition,  then,  must  be  considered  as 
standing  alone,'  opposed  to  the  answer; 

The  circumstances,  and  Other  proofs  in  the  cause,  so 

far  from  corroborating  it,  go  strongly  to  shew  that  the 

Reposition  is   incorret ;    and  in  support  of  the  answer. 

One  witness  swears,  that  in  1784,  he  travelled  the  wil- 

3  T 


538  SPRING  TERM,  isofe. 


BstsHT't  heir  ,jerness  j-^j  w;th  George  Bright,  who  then  informed 
Haggin.  him  tnat  he  had  cancelled  his  contract,  made  in  1776, 
with  Haggin  ;  and  had,  in  consequence  thereof,  given 
Haggin  his  bond  for  one  half  of  the  sum.  This  goes  in 
support  of  Haggin's  statement,  as  to  the  consideration 
for  which  the  bond  for  25/.  was  given. 

We  are,  therefore,  of  opinion,  that  the  bill  of  the  com- 
plainant, which  charges  a  contract  for  500  acres  of  land 
at  the  mouth  of  Indian  creek,  is  not  supported  ;  and  that 
the  complainant  was  clearly  not  entitled  to  a  decree  for 
the  said  500  acres  of  land. 

But  it  is  contended,  that  at  all  events  the  complainant 
ought  to  have  had  a  decree  for  the  150  acres  mentioned 
in  the  answer  of  Haggin. 

The  first  objection  that  presents  itself,  is  a  very  obvi- 
ous one  ;  that  this  150  acres,  is  an  entirely  different 
tract,  in  quantity  and  situation  ;  and  depending  upon  a 
totally  different  contract,  from  that  charged  in  the  bill, 
and  sued  for  by  the  complainant. 

It  has  been  insisted,  however,  that  Haggin  having  con- 
fessed, in  his  answer,  the  contract  for  a  conditional  sale 
of  the  150  acres  ;  that  whether  it  be  the  same  contract, 
or  not ;  or  the  same  tract  of  land,  or  not,  with  that  claim- 
ed in  the  bill,  a  court  of  chancery  ought  to  decree  it. 

That  might  be  proper,  if  it  appeared  that  the  condi- 
tions of  the  sale  had  been  complied  with.  But  the  rule, 
that  the  defendant  is  bound  to  prove  the  matter  set  up 
in  his  answer  by  way  of  avoidance,  is  relied  on  by  the 
appellant,  to  prove  that  so  much  of  Haggin's  answer  as 
admits  the  Sale  of  150  acres,  should  be  taken  against 
him  ;  but  that  so  much  of  the  answer  as  sets  forth  the 
terms  and  conditions  of  that  sale,  should  be  rejected,  un- 
less supported  by  proof. 
,    .        The  rule  is  admitted,  as  a  general  one  ;  but  the  appli- 

*Cran<:ha8l  .  r.  ,.  '   .       ,  °  .     ,         TT      '.  ,  -lt^ 

— Gilb,  Law  ot-  cation  or  it  to  this  case,  is  denied,     xiaggin,  in   his  an- 
Ev,46.  swer,  does  not  confess  and  avoid.       But  he  wholly  and 

positively  denies  the  material  allegations  of  the  bill,  and 
the  contract  set  up  by  the  complainant.  He  then  states 
that  he  made  another  conditional  contract  with  Bri  ght, 
and  sets  forth  the  conditions,  and  denies  that  they  were 
complied  with  ;  and  then  he  avers  that  he  made  no  other 
contract,  in  any  other  manner  than  as  before  admitted. 

This  is  no  confession  and  avoidance  ;  nor  is  any  part 
of  the  statement  responsive  to  the  bill  j  and  indeed,  is 
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wholly  irrelevant  to  the  subject  in  contest.  It  is  brought  bight's  heir 
in  purely  and  -voluntarily  by  the  defendant  himself;  and  Hacgin. 
if  the  court  could,  under  any  circumstances,  decree  upon 
it,  without  an  offer  on  the  part  of  Haggin  to  convey,  it 
would  be  surely  improper  to  garble  his  statement ;  ta- 
king so  much  thereof  as  makes  against  him,  and  reject- 
ing the  residue  ;  especially,  as  no  part  of  it  is  disprov- 
ed (a).  (")  RoBinfonys. 

But  that  the  contract  for  the  150  acres  was  conditional  f^f*^"' 
only,  and  liable  to  forfeiture,   as  stated  by  Haggin,    is  1800,  s.  p.  in 
substantially  proved  by  Jourdan,  who  is  not  impeached  fobrtance. 
or  contradicted  by  any  other  witness. 

The  conditions  of  the  contract,  about  the  150  acres  of 
land,  are  not  proven  to  have  been  complied  with  by 
George  Bright ;  it  could  not  be  expected  to  be  proved, 
when  the  complainant  has  not  sued  on  that  contract  at 
all ;  and  unless  the  stipulations  of  that  contract  were 
fulfilled,  on  no  principle  can  the  complainant  be  entitled 
^oa  decree  for  the  150  acres. -Decree  affirmed. 


GASKY  vs.  JANUARY.*  >w  ^th. 

THIS  cause  was  argued  by  Talbot,  for  the  plaintiff.         This    court 

Judge  Trimble,  delivered  the  following  opinion   of  win  not  grant  a 

the  court: — This  is  an  application  to  this  court  to  cor-  newtnalagamft 

,         ,      .  -.  ■-    ,        t>    i      i  •     •         •  •  c      •         tne   opinion    ot 

rect  the  decision  of  the  rulaski  circuit  court,  in  refusing  tne  inferior 
to  grant  a  new  trial,  on  the  ground  of  the  verdict  being  court,  on  ac- 
contrary  to  evidence.  The  whole  evidence  is  spread  c '  u"r„  °l  . the 
upon  the  record,  by  a  bill  of  exceptions,  signed  and  seal-  contrary  to  evi. 
ed  by  the  court.  The  power  of  granting,  or  causing  a  deuce,  unlefs  it 
new  trial  to  be  granted,  after  it  has  been  refused  by  the  be  clearly  fo,  & 

.    i  -  J?  ,     '  ■   ■■        •','"•  i    '~  '     ,  flagrantly     un- 

court  before  whom  the  cause  was  tried,  ought  to  be  ve-  ju^ 
ry  cautiously  and  circumspectly  exercised  by  this  court,  it' a  party  ap. 
We  cannot  see  the  evidence  in.  all  its  minutiae,  as  it  has  pe^'n  court,  & 
appeared  before  that  court ;  and,  therefore,  we  will  not  pieadings  after 
grant  a  new  trial,  unless  the  verdict  clearly  appears  to  be  the  court  have 
contrary  to  the  evidence,  and  flagrantly  unjust,  f  '.    Such  [ec  aflde.  an  or" 

'     .         .  •■  •    i  •  .  '         der  or  reference, 

seems  to  be  the  case  in  the  present  instance.  he  cannot  atrer- 

The  bill  of  exceptions  states,  that  the  plaintiff  proved  wards  .  bjecl  to 

eighty  odd  pounds  of  his  account  by  several  witnesses.;  ^e  reB"iaflty of 

*  Abfent,  Edwards,  Ch.  J.  . 

"f"  See  Duncan  m.  Finnyhorn  and  -wife,  June  1803,  and  Hutct.'fon  vs,  Plttir. 
mtr,  fpring  1804,  Prt  Dec.  309,  381,  on  this  point. 
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Casky  the  defendant's  whole  account,  pleaded  as  a  set-off, 
January,  amounted  but  to  sixty  odd  pounds  ;  so  that  if  the  whole 
of  it  had  been  proved  (which  was  not  done),  there  would 
still  be  a  clear  balance  in  favor  of  the  plaintiff ;  and  yet 
the  jury  found  a  verdict  for  the  defendant.  This  could 
not  possibly  be  right,  unless  the  plaintiff's  witnesses  were 
not  worthy  of  credit,  which  is  not  pretended  ;  or,  unless 
the  jury  were  justified  in  their  verdict,  by  the  settlement 
attempted  to  be  proved  on  the  part  of  the  defendant. 
The  evidence  shews  clearly,  there  was  no  final  settle- 
ment made  between  the  parties,  but  only  an  ineffectual 
attempt  to  make  a  settlement.  And  even  if  a  settlement 
had  been  made,  as  there  was  nothing  to  settle,  but  their 
mutual  accounts  exhibited,  if  it  appeared  that  any  gross 
mistake  had  been  made  in  the  settlement,  it  ought  not  to 
have  been  conclusive. 

We  are,  therefore,  of  opinion,  that  the  circuit  court 
erred  in  refusing  to  grant  a  new  trial ;  and  in  giving 
judgment  against  the  plaintiff  on  the  verdict. 

On  the  subject  of  the  other  errors  assigned,  it  will  on- 
ly be  necessary  to  add,  that  the  award  is  illegal  on  its 
face,  so  that  it  ought  not  to  be  made  the  judgment  of  the 
court ;  and  that  it  would  be  in  vain  for  us  now  to  require 
that  the  award  should  hereafter  be  brought  before  the 
court  below,  for  the  purpose  of  doing  only  that  which 
has  been  already  done.  Nor  do  we  think  the  setting 
aside  the  order  of  reference  ought  to  be  regarded  ;  both 
parties  having  afterwards  appeared,  and  made  up  plead- 
ings in  the  cause,  without  any  exception  having  been  ta~ 
'  ken,  or  objection  made.- Judgment  reversed. 


jumttb.  WHEELIN,  &  Co.  vs.  KERTLEY.* 

Tudge  Trimble,  delivered  the  following  opinion  of 

If  a  non-re-    ,    J  ,  c  1         i  -n      r  •  • 

fident  plaintiff  the  court :— It  appears  from  the  bill  ot  exceptions,  in 
give  lecunty  for  the  record,  that  the  court  below  dismissed  the  suit  of 
*°ft^h^£ls  the  plaintiffs,  on  the  motion  of  the  defendant,  on  the 
fore  the'fuic  is  ground  of  non-residence  j  no  bond  and  security  for  costs 
difmiffed,  it  is  haying  been  given  by  the  plaintiffs,  before  the  com-* 
furrkienc.         mencement  of  the    suit.f  although  it  is  stated  by  the 

A  motion  to  .  ,l.      _  .  ,         ,         ,  ,  °  .        r         ,       J 

dii'mifs  a  fiiit  bill  of  exceptions,  that  bond  and  security  tor  the  costs? 

*  Abfent,  Edwards,  Ch,  J. 

\  Afts  of  1796-7,  p.  19,  §  8,  1  Brad.  219— .Afts  of  1801,  ch.  64,  §  a, 
p.  10S.  "  *   '  • 
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had  been  filed  with  the  clerk,  before  the  motion  to  dis-  Wheilin,*c 
miss  was  made,  and  before  the  calling  of  the  suit  at  that     v    wl 
term.     It  also  appears,  that  the  motion  was  not  made 
until  after  the  jury  was  sworn.  for  want  of  fe. 

We  are  of  opinion,  that  it  was  too  rigid  a  construction  '™ceys  °o0c°ia'e 
of  the  act  of  assembly,  to  dismiss  the  suit  under  these  after  the  juryarc 
circumstances.     Although  the  letter  of  the  act  speaks  of  fwofn- 
security  being  given  before  the  commencement  of  the 
suit,  yet  the  object  of  the  law  is  fulfilled,  to  every  rea- 
sonable intent,  if  the  security  is  given  at  any  time  before 
the  dismission  of  the  suit  for  want  of  security,  or  upon 
security  being  required  by  the  defendant  (a).     We  are        (a)    Wait 
also  of  opinion,  that  the  motion  to  dismiss  for  want  of  vs\  B'<ggerfi"ff* 
security,  came  too  late   after  the  jury  was  sworn  ;  and  jP""s  s"™' 
that  it  ought  not  then,  to  have  been  heard  by  the  court. 
The  plaintiff  has  the  right  of  contesting  the  fact  of  non- 
residence  ;  and  it  would  give  the  defendant  a  most  un- 
reasonable advantage  over  him,  if  the  motion  were  per- 
mitted to  be  made  after  the  jury  was  sworn  ;  when,  in 
general,  the  plaintiff  could  not  have  reasonable  time  or 
opportunity  of  making  defence  to  the  motion. 

It  appears  that  the  verdict  of  the  jury  was  set  aside 
merely  to  let  in  a  dismission  of  the  suit,  by  virtue  of  the 
motion  made  after  the  swearing  of  the  jury  ;  for  the 
court  below  directed  the  verdict  and  judgment  to  be  set 
aside,  without  granting  a  new  trial  ;  and  immediately 
proceeded  to  dismiss  the  suit,  upon  the  motion  made  as 
aforesaid  :  this  was  grossly  erroneous. 

It  is,  therefore,  considered  by  the  court,  that  the  said 
order  and  judgment  of  the  Garrard  circuit  court,  setting  « 

aside  the  verdict  and  judgment,  and  dismissing  the  suit 
of  the  plaintiffs,  shall  be,  and  the  same  is  hereby  rever- 
sed, annulled,  and  set  aside  ;  and  the  cause  is  remanded 
to  the  said  circuit  court,  with  directions  to  render  judg- 
ment upon  the  verdict  of  the  jury,  for  the  plaintiffs,  with 
costs  :  and  it  is  further  considered,  that  the  plaintiffs 
here,  recover  of  the  defendant,  their  costs  in  this  behalf 
expended.  Which  is  ordered  to  be  certified  to  said 
court. 

Hardiriy  for  the  plaintiffs.* 

*  See  Barnettf  &c.  vs.  Warren  circuit  court,  ante  172. 


542  SPRING  TERM,  1808. 

7™<  18'*.  HARROD'S  heir  vs.  COWAN.* 

A  miftake  THIS  cause  was  argued  by  4Uen,  for  the  appellant, 
clear  of  fraud,  Judge  Trimble,  delivered  the  following  opinion  of 
in  running  the  the  court : — The  appellee  exhibited  his  bill  against  the 
between  two  appellant,  Margaret,  as  heir  at  law  to  James  Harrod,  in 
perfons,  ic  mi-  which  he  charges  that  a  division  line  was  agreed  upon 
king  their  ori-  between  himself  and  James  Harrod,  in  his  life  time,  be- 
not'a  caufc* for  ^ore  tne^r  respective  claims  were  surveyed  ^  that  the 
altering  that  line  so  agreed  upon,  was  to  be  an  east  and  west  line,  to 
Hne,  after  pa-  be  run  from  a  point  50  poles  north  of  Cowan's  house  ; 
edon thofe  fur-  ^at  C°wan  employed  a  deputy  surveyor  to  make  his 
veys.  survey,  and  gave  James   Harrod  notice,  who  attended 

on  the  day  the  survey  of  Cowan  was  made  ;  that  the 
surveyor  began  at  a  hickory,  standing  at  the  point  50 
poles  north  from  Cowan's  house,  and  run  thence  west  to 
the  north-west  corner  ;  thence  south  ;  thence  east,  and 
thence  north,  until  the  proper  distance  was  obtained  ; 
and  supposing  they  were  in  the  same  latitude  with  the 
hickory  sapling  (and  north-west  corner)>  the  surveyor 
made  the  north-east  corner  of  the  survey  ;  and  that  the 
surveyor,  in  returning  his  plat  and  certificate  of  survey, 
called  for  the  north-west  corner  of  the  survey  as  the  be- 
ginning, instead  of  calling  for  the  hickory,  standing  in 
the  northern  line,  at  which  the  survey  was  really  begun, 
as  the  beginning  ;  and  that  the  survey  returned,  after 
describing  the  boundary  until  it  reaches  the  north-east 
corner,  calls  to  run  thence  to  the  beginning. 

The  bill  further  suggests,  that  the  surveyor  made  a 
mistake  in  supposing,  that  where  he  made  the  north-east 
corner,  he  was  in  the  same  latitude  with  the  hickory  and 
north-west  corner  ;  but  that  the  north-east  corner  ought 
to  have  been  placed  14  poles  further  north,  so  as  that  a 
right  line,  run  from  it  to  the  north-west  corner,  would 
pass  by  the  hickory.  The  bill  states  that  the  line  from 
the  hickory  to  the  north-west  corner,  was  marked  ;  but 
that  the  line  from  the  north-east  corner  to  the  hickory/ 
was  neither  run  nor  marked,  but  was  left  an  open  line. 

The  bill  further  charges,  that  Harrod's  survey  was  af- 
terwards made,  adjoining  to,  and  calling  for  Cowan's 
line  ;  that  patents  have  issued,  both  to  Harrod  and  Cow- 
an ;  that  Cowan  is  entitled  to  the  land  as  far  as  the  di- 
vision line,  although  outside  of  his  actual  survey,  but 
that  Harrod's  heir  claims  the  land  agreeable  to  the  ac- 
*  Abfent,  Edwar»s,  Ch.  J. 
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tual  survey  of  Cowan,  and  will  not  permit  him  to  extend  KAncB's  te'T 
his  north-east  corner,  so  as  that  a  right  line  west  there-  Cowax. 
from,  to  the  north-west  corner,  will  pass  the  hickory  a- 
foresaid.  Wherefore,  the  bill  pra}  s  that  the  survey  may 
be  corrected  ;  and  that  he  may  be  permitted  to  hold  be- 
yond his  actual  survey,  as  far  as  the  division  line  agreed 
on,  &c. 

The  infant  heir  answered  by  her  guardian :  deposi- 
tions were  taken  ;  and  upon  the  hearing  of  the  cause, 
the  court  decreed  that  a  new  corner  should  be  made  for 
Cowan,  14  poles  north  of  the  corner  made  for  his  ori- 
ginal survey  ;  that  a  due  west  line  should  be  run  from 
thence,  passing  the  place  where  the  hickory  stood,  to  the 
north-west  corner,  agreeably  to  the  division  line  ;  and 
that  Harrod's  heir  should  convey,  &c.  From  this  de- 
cree, Harrod's  heir  appealed  to  this  court. 

Taking  the  whole  of  the  complainant's  allegations  to 
be  fully  established,  it  seems  to  us  he  has  made  out  no 
ground  for  relief  in  a  court  of  equity.  He  does  not  pre- 
tend that  Harrod  was  guilty  of  any  fraud,  or  that  he  had 
contributed  to,  or  caused  the  alleged  mistake.  The  sur- 
veyor was  under  Cowan's  own  directions,  not  under 
Harrod's.  The  mistake  is  a  trivial  one,  and  such  as 
can  be  accounted  for  by  the  ordinary  inaccuracy  of  ad- 
measurement, occasioned  by  uneavenness  of  the  ground, 
&c.  Cowan  has  sustained  no  injury  thereby  ;  for  it  ap- 
pears he  has  got  his  quantity  in  his  actual  survey.  But 
admitting  he  had  not,  we  are  of  opinion  he  ought  not  to 
be  permitted  to  tanscend  the  boundary  of  his  actual  sur- 
vey, and  his  marked  corner,  unless  Harrod  had  been 
guilty  of  fraud,  in  procuring  the  corner  to  be  improperly 
marked,  which  is  not  pretended. 

The  precedent  would  be  a  very  dangerous  one  ;  and 
it  is  not  easy  to  suggest  all  the  mischiefs  that  would  be 
produced  by  permitting  the  party  to  establish  by  parol, 
after  obtaining  a  grant,  a  boundary  beyond  his  survey, 
upon  an  alleged  mistake  of  the  surveyor. 

The  only  question  which  can,  or  ought  to  be  decided 
between  the  parties,  is  a  mere  question  of  boundary,  ac- 
cording to  their  respective  surveys  of  boundary.  A 
question  exclusively  proper  for  the  determination  of  a 
jury  in  a  trial  at  law  ;  but  by  no  means  a  fit  subject  for 
a  court  of  equity.  We  are,  therefore,  of  opinion,  the 
decree  of  the  inferior  court  is  erroneous. 

Decree  reversed. 
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juntimd,  MYERS  w.  BAKER  and  OWSLEY.* 

fh clLncSy can'  Judge  Trimble,  delivered  the  following  opinion  and 
not  hivs  a  de-  decree  of  the  court  : — John  Myers  exhibited  his  bill 
creeoveragainrt:  against  Frederick  Baker  ;  in  which  he  charges,  that  he 
another  defen-  purcnaseci  0f  tne  said  Baker,  a  certain  house  and  lot  in 
prayer  for  it  in  the  town  ot  Danville,  tor  the  price  of  400/.  ;  and  that  he 
his  anfwer,  in  executed  to   Baker  two   bonds,  one  for  100/.    and  the 

crowbill  °at3  otner  *°r  i5°1' to  secure  tne  payment  of  part  of  the  400/.  ? 
leaft.  that  those  bonds  not  having  been  fully   paid,  suits  were 

Whether  fet-  brought,  and  judgments  obtained  thereon  by  Bakery 
hearing*  by  the  agaiT]3t:  the  complainant,  and  Jacob  Myers,  his  security 
defendants  to  in  the  bonds  ;  and  that  Baker  had  made  some  kind  of 
the  biil,al(b  fets  equitable  transfer  of  those  bonds  to  the  defendant,  Ows- 

iof0fpehciaariin8dea-  leY'     The  biU  further  charges,  that  John  Myers  took  a 

fendants  to  their  conveyance  of  Baker,  for  the  house  and  lot  j  that  upon  the 

interrogatories,  sale,  Baker  had  fraudulently  represented  the  lot  to  be  a 

?"lf  no  repli-  half  acre  ^ot>  the  usual  size  of  the  lots  in  the  town  ;  and 

cation   be   put  had  also  misrepresented  the  true  boundaries  thereof,  so 

m  by  a  defen.  as  to  induce  him  to  receive   a  conveyance  agreeably  t(J 

fwer  of°a  fpecfai  tne  boundaries,  as  represented  by  Baker  ;  that  a  certain 

defendant  to  his  John  Beigler,  set  up  a  title  to  about  one  third  part  of  the 

interrogatories,  \0^  as  conveyed,  and  detained  the  possession  thereof 

be^laken"1^  ^roxn  tbe  complainant  ;  the  complainant,  by  the  advice 

true.  and  direction  of  Baker,  and  under  the  most  positive  as- 

Proof  of  con.  surances  from  him,  that  Beigler's  title  was  only  a  pre- 

to  iw*  weighed  tended  one,  brought  an  action  of  ejectment  against  Beig- 

with  great  cau-  ler,  to  recover  the  possession  ;  and  that  upon  a  full  and 

tion-  fair  trial,  the  title  of  that  part  of  the  lot  claimed  by  Beig- 

quires^wo'wit-  ^er'  was  f°und  to  De  in   him  ;  and  that  the  complainant 

neffes,  or  one  was  obliged  to  pay  the  costs  of  the  ejectment,  after  ex- 

and  ftrong  cor.  pending  much  time  and  money  in  prosecuting  the  same; 

cumfta'n^es^to       ^he  bill  also  charges,  that  he  had  made  some   pay- 

overturn  the  po.  ments,  for  which  he  had  not  obtained  credit ;   wherefore^ 

fitive  denial  of  t]ie  bin  prayS  an  injunction  (which  was  granted)  ;  that 

tponfive^o  inl  tbose  payments  may  be  allowed  him  ;  that  he  may  have 

tcrrogatories  in  an  abatement  or  deduction  in  the  amount  of  the  judg- 

ths  nature  of  a  ments  at  law,  in  proportion  to  the  part  of  the  lot  which 

had  been  taken  by  Beigler's  title  ;  and  for  general  relief* 

Baker,  in  his  answer,  admits  that  he  represented  the 

lot  to  be  of  the  usual  size  of  the  town  lots  ;  and  that  he 

represented  the  boundaries  thereof  agreeably  to  the  deed 

executed  by  him  to   John  Myers  j  but  he  denies  that 

*  Abfent,  Edwards,  Ch,  J. 
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Beigler  set  up,  or  had  any  claim  to  any  part  of  the  lot  so  Myers 
conveyed  by  him  (Baker)  to  Myers  ;  and  he  says  that  qax^'r'  &c„ 
Myers,  seeking  pretexts  for  procrastination,  claimed 
ground  not  included  in  the  conveyance,  and  so  produced 
the  dispute  with  Beigler.  He  prays,  in  his  answer,  that 
Jacob  Myers  may  be  made  a  defendant,  and  that  pro- 
cess may  be  awarded  against  him  ;  he  alleges  that  he  had 
made  an  equitable  transfer  of  the  bonds,  or  judgments, 
to  Owsley  ;  that  Owsley  and  himself  went  to  see  John 
and  Jacob  Myers  on  the  subject ;  (hat  Jacob  then  as- 
sumed to  pay  Owsley  the  amount  of  his  demand  on 
said  bonds,  which  was  100/.  with  interest  for  a  consi- 
derable time,  on  Owsley's  agreeing  to  wait  with  him 
one  year  for  the  payment  ;  which  agreement,  Owsley 
ful filled.  He  alleged,  further,  that  it  was  clearly  under- 
stood, that  Owsley  was  to  look  only  to  Jacob  Myers,  as 
i;  was  commonly  reported  that  John  was  insolvent ;  » 
that  Jacob  had  at  that  time,  full  information  on  the  sub- 
ject of  the  dispute  with  Beigler  ;  and  avers  that  the 
complainant  has  received  all  just  credits,  except  IS/.  7*» 
§d.  which  the  answer  offers  him  :  and  then  calls  upon 
Jacob  Myers  to  answer  sundr)7  interrogatories,  corres- 
ponding, in  substance,  with  the  foregoing  statement,  re- 
lating to  Owsley,  and  his  interest. 

On  the  motion  of  the  complainant,  Daniel  Owsley  was 
made  a  defendant,    who  filed  his  answer,   in  which  he 
says  he  knows  nothing  of  the  original  contract  between 
J  >hn  Myers  and  Baker.     But  he  says  that  one  Rolls  was 
considerably  indebted  to  him,  and  was  about  to  leave  the 
state  ;  wherefore,  he  attached   Rolls's  property  :    that 
William  Pearle  became    Rolls's    security  :     that  Rolls, 
anxious  to  relieve  Pearle,  informed  him  (Owsley)  that 
Baker  was   indebted  to  him,,   and  that  John  M}7ers  and   - 
Jacob  Myers  were  indebted  to  Baker  ;  for  which  they 
had  given  their  bond  :  upon  which  information,  and  at 
the  request  of  Rolls  and  Baker,  he  (Owsley),   with  the 
defendant,  Baker,  went  to  see  Jacob  Myers  :-that  Ows- 
ley agreed  that  if  Jacob  Myers  would  then  assume  the 
payment  of  the  said  bonds  to  him,  he  would  wait  with 
him  one  year  for  payment ;  and  would  release  Rolls  and 
Pearle  ;  and  he  would  look  to   Jacob  Myers   alone,  a3 
John  was  reported  to  be  insolvent :     all  which,  he  says, 
was   agreed   to  by  Jacob   Myers,   and  the   said  Rolls, 
Pearle,  and  the  defendant,  Baker.     He  avers  that  Jqcob 

3   U 
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Myers  Myers  did  assume  the  payment  of  the  bonds  to  him  j 
Bakes*  &c,  tnat  ^  was  agreed  that  he,  said  Owsley,  should  have  the 
equitable  title  to  said  bonds  ;  that  he  did  release  Rolls 
and  Pearle  ;■  that  Rolls  released  Baker;  and  that  he 
(Owsley)  waited  a  year  for  payment,  without  taking  out 
execution  ;  but  that  believing  Jacob  Myers  to  be  an  ho- 
nest man,  he  took  no  written  obligation,  or  assumpsit, 
from  him. 

Owsley  also  says,  that  he  believes  Baker's  title  to  be 
paramount  to  any  others  ;  and  that  had  a  full  and  fair 
investigation  taken  place  between  John  Myers  and 
Beigler,  the  title  would  have  been  found  in  Myers,  un- 
der the  conveyance  from  Baker.  And  he  alleges  Jacob 
Mvers  was  fully  apprised  of  the  dispute  about  the  lot, 
when  he  made  the  assumpsit  to  Owsley,  before  mention- 
ed. But  Owsley,  in  his  answer,  puts  no  interrogatories 
to  Jacob  Myers,  or  any  other  ;  and  does  not  pray  a  de- 
cree against  him  for  the  100/.  with  interest,  or  any  oth- 
er decree. 

Jacob  Myers  filed  his  answer,  purporting  to  be  an  an- 
swer to  the  interrogatories  put  to  him  by  the  answer  of 
the  defendants,  Baker  and  Owsley,  in  which  he  express- 
ly denies  having  made  any  such  assumpsit  as  is  alleged 
in  those  answers,  and  the  interrogatories.  He  admits 
he  had  knowledge  of  the  dispute  about  the  lot ;  avers  the 
trial  between  Myers  and  Beigler  was  full  and  fair  ;  and 
that  the  suit  was  conducted  by  Baker's  own  attorney, 
employed  by  him,  to  assist  the  attorney  employed  by 
Myers.  He  further  says,  that  when  Baker  and  Owsley 
came  to  see  him  on  the  business  (which  was  before  the 
trial  of  the  ejectment),  Baker  repeated  his  assurances  of 
the  goodness  of  his  title  to  the  lot,  and  asserted  that  John 
Myers  would  certainly  recover  ;  that  the  parties  con- 
cluded the  suit  would  be  determined  in  a  year  ;  and  he 
admits  he  told  Owsley  that  when  the  suit  was  deter- 
mined, if  John  Myers  was  successful,  and  it  turned  out 
upon  the  trial  that  Baker's  title  was  good,  he  would,  as 
soon  as  the  title  was  settled,  pay  up  the  amount  of  the 
bonds  to  him  or  any  other  ;  that  if  the  title  of  any  part 
■was  found  to  be  in  Beigler,  he  would  be  willing  to  pay 
in  proportion  to  what  was  saved  of  the  lot,  after  proper 
credits  and  deductions  were  made  :  and  he  avers  he  ne- 
ver made  any  other  promise  or  assumpsit,  than  as  above 
admitted.     And  he  also  avers  he  was,  and  is  a  stranger 


SPRING  TERM,  1808,  54? 

to  the   transactions   between    Owsley,  and  Rolls,   and       Myw 
Pearle,  and  between  Rolls  and  Baker.  x,     vs'  . 

A  general  replication  was  put  in  by  the  complainant, 
John  Myers,  to  the  answers  of  the  defendants  ;  but  no 
replication  was  put  in  by  the  defendant,  Baker,  (or  by 
Owsley)  to  the  answer  of  Jacob  Myers  to  the  interroga- 
tories put  to  him  in  Baker's  answer. 

At  the  — — rules,  the  cause  was  set  for  hearing,  on 
the  motion  of  the  defendants,  generally,  without  setting 
it  for  hearing  particularly  also,  as  to  Jacob  Myers,  who 
was  a  special  defendant,  made  by,  and  to  the  answer  of 
Baker. 

Upon  the  hearing  of  the  cause,  the.court,  as  between 
John  Myers  and  Baker,  decreed  that  John  Myers  was 
entitled  to  relief,  on  the  ground  cf  Baker's  fraud  in  the 
sale  of  the  lot,  and  the  recovery  by  Beigler  of  about 
one  third  part  of  the  lot ;  and  direct  a  jury  to  be  empan- 
neled,  at  a  subsequent  term,  to  ascertain  the  value  of 
that  part  of  the  lot  taken  by  Beigler's  claim  ;  reserving 
the  question  of  costs,  further  directions,  &c.  And  as 
between  Owsley  and  Jacob  Myers,  conceiving  Jacob 
Myers's  assumpsit  to  be  sufficiently  proven,  the  court 
decreed  that  Jacob  Myers  should  pay  Daniel  Owsley, 
one  hundred  pounds,  with  interest  thereon,  from  the  first, 
day  of  September  1802,  after  the  rate  o£6per  cent,  per 
annum,  till  paid  j  that  the  injunction  to  that  amount,  be 
dissolved,  as  to  Jacob  Myers  ;  and  that  Jacob  Myers 
pay  to  Owsley,  his  costs,  &c.  To  reverse  this  decree, 
Jacob  Myers  has. prosecuted  a  writ  of  error  into  this 
court ;  and  the  errors  assigned,  question,  as  well  the  re- 
gularity of  the  proceedings,  as  the  merits  of  the  decree, 
against  the  said  Jacob  Myers. 

The  proceedings  in  the  cause  against  Jacob  Myers, 
are  extremely  irregular  ;  and  the  decree  pronounced  a- 
gainst  him,  does  not  seem  to  be  warranted,  either  by  the 
proceedings,  or  the  evidence  in  the  cause. 

First— as  to  the  proceedings  : — rThe  act  of  assembly 
allowing  one  defendant  to  exhibit  interrogatories  against 
another,  or  against  the  complainant,  or  against  one  not. 
already  a  party  to  the  suit,  thereby  making  him  a  defen- 
dant, has  substituted  that  proceeding  in  the  room  of  a 
cross  bill ;  and,  from  the  reason  of  the  case,  all  the  con- 
sequences of  a  cross  bill,  must  follow  it.  Before  the 
passage  of  the  act  of  assembly,   one  defendant  could  not 
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Myers       have   a    decree    over  against  another,  without   a  crosf? 
Baker   &c.   kill  (a)  ;  nor  can  he  since,  without  a  prayer,   at  least,  iit 
the  nature  of  a  cross  bill-     The  defendant,  Owsley,  has 
(a)  AftG  of  exhibited  no  cross  bill  against  Jacob  Myers  ;  nor  has  ..c 
V  o  "7i  PBrtd'  Put  to  n'm  interrogatories   in  his  answer  ;  nor  has  he, 
251,  in  his  ansvver,  prayed  a  decree  over  against  Jacob   My- 

ers, or  any  other  decree,  as  in  the  case  of  a  cross  bill  ; 
so  that  there  is  no  proceeding  in  the  cause,  as  between 
Owsley  and  Jacob  Myers,  authorising  a  decree  in  favor 
of  Owsley  against  him,  or  making  Jacob  Myers  a  de- 
fendant to  the  claim  setup  by  Owsley,  in  his  answer. 

The  decree,  therefore,  must  be  deemed  erroneous, 
unless  Owsley  can  be  permitted  to  come  in  under,  and 
have  the  benefit  of  the  interrogatories,  &c.  of  Baker's 
answer,  under  whom  he  claims;  but  even  in  that  way, 
the  decree  cannot  be  supported.. 

Jacob  Myers  is  not  a  defendant  to  the  bill  of  the  com- 
plainant, John  Myers,  but  only  a  defendant  to  the  an- 
swer of  Baker,  in  the  nature  of  a  cross  bill.  It  isx 
therefore,  very  doubtful,  whether  the  cause  can  be  con-' 
sidered  as  set  for  hearing  at  all,  as  to  Jacob  Myers,  a, 
special  defendant  only,  by  the  general  ride,  setting  the 
cause  for  hearing  as  to  the  defendants  generally  ;  and  we 
incline  to  think  it  was  not. 

But  waiving  this  point ;  as  no  replication  was  put  in 
by  Baker,  to  the  answer  of  Jacob  Myers,  to  the  interro- 
gatories put  to  him,  the  cause,  if  set  for  hearing  at  all, 
must  be  considered  as  standing  upon  the  interrogatories, 
and  the  answer  thereto,  alone  ;  and,  therefore,  the  an- 
swer of  Jacob  Myers  must  be  taken  as  true  ;  as  in  the 
case  of  a  cause  set  down  for  hearing  upon  bill  and  an- 
swer, without  replication. 

•  The  answer  of  Jacob  Myers,  positively  denies  the  as- 
sumpsit to  Owsley,  as  set  forth  in  the  answers  of  Baker 
and  Owsley  ;  or  that  he  (Myers)  ever  promised,  other- 
wise than  upon  the  event  of  the  title  of  the  lot  being  set- 
tled, and  found  in  John  Myers,  by  virtue  of  the  pur- 
chase from  Baker  ;  and,  therefore,  Owsley  could  not  be 
entitled  to  a  decree. 

So  much  as  to  the  proceedings  in  the  cause  against  Ja- 
cob Myers. 

But,  admitting  what  is  most  favorable  for  Owsley,  that 
the  proceedings  have  been  sufficiently  regular  ;  and  that 
he  is  entitled  to  come  in  under,   and  have  the  benefit  ft£i 
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fhe  proceedings  between  Baker  and  Jacob  Myers  (the        Myers 
only  way  in  which  Owsley  can  possibly  be  entitled  to  a    %AK™'  &c 
decree),  the   decree  made  on  behalf  of  Owsley,  against 
Jacob   Myers,  is  not  warranted  by  the  evidence  in  the 
cause. 

It  has  already  been  remarked,  that  the  answer  of  Ja- 
cob Myers,  which  is  responsive  to  the  interrogatories, 
flatly  denies  the  assumpsit  to  Owsley,  as  charged.  No 
witness  has  been  examined,  who  was  present  at  the  time 
the  conversation  or  agreement  took  place  between  Ows- 
ley, Jacob  Myers,  and  Baker.  But  one  witness,  James 
T.  Worthington,  speaks  any  thing  to  the  point.  He 
swears,  that  in  the  summer  1803,  Daniel  Owsley  called 
at  his  house,  and  requested  him  to  go  with  him  to  Jacob 
Myers,  to  see  him  on  some  business  that  was  unsettled 
between  them  ;  that  they  set  out,  and  met  Myers  on  the 
road  ;  that  Owsley,  after  some  conversation,  not  detail- 
ed, asked  him  if  he  did  not  assume  the  payment  of  the 
debt  from  Baker  to  him,  if  he  would  wait  with  him 
twelve  months,  and  that  Myers  replied  that  he  did  ;  and 
further,  said  that  he  was  always  willing  to  pay  the  debt, 
but  wished  to  have  the  business  so  fixed  with  John  My- 
ers, that  he  might  not  lose  any  thing  by  it. 

Proof  of  confessions  of  a  party,  in  the  presence  of  the 
witness  only,  or  of  him  and  the  adverse  party,  although 
certainly  competent  testimony,  ought  to  be  weighed  with 
great  caution  ;  because  it  is  impossible  for  the  party  to 
counteract  it  by  other  testimony ;  because  the  expres- 
sions used  are  easily  misunderstood,  or  perverted  ;  ei- 
ther through  mistake  or  design  ;  and  because,  not  the 
whole  conversation,  but  only  parts  of  it  are  generally  de- 
tailed by  the  witness.  It  is  the  most  dangerous  species 
of  testimony  held  competent  by  the  law  ;  and  unless  the 
story  told  is  probable  in  its  nature,  or  is  corroborated  by 
circumstances,  very  little  weight  is  due  to  it.  Here, 
the  witness  does  not  detail,  as  the  deposition  admits,  the 
whole,  but  only  a  part  of  the  conversation  ;  the  story 
told  is  not  very  probable,  nor  do  the  circumstances  of 
the  transaction  warrant  it,  if  it  be  inferred  from  the  de- 
position, in  contradiction  to  the  answer  of  Jacob  Myers, 
that  he  assumed  to  pay  the  debt,  whether  John  Myers 
lost  the  lot  or  not.  Jacob  Myers  was  but  a  security  ;  he 
was  apprised,  as  is  admitted  by  all  the  parties,  of  the 
law-suit  then     depending,   between    John  Myers    and 


550  SPRING  <TERM,  1 80S. 

Myers       Beigler,  about  the  lot.     He  was  apprised,  that  if  John 

Baker  &c.  ^ost  t^le  *ot'  or  any  Part  °^  '■'»  ^e  was  entitled  to  relief 
against  the  bonds,  at  least  in  part  ;  and  the  defendants, 
Baker  and  Owsley,  both  allege,  that  John  was  insolvent. 
Under  these  circumstances,  it  is  very  improbable  indeed, 
that  Jacob  Myers  would  promise,  unconditionally,  to 
pay  the  debt  to  Owsley. 

The  circumstances,  instead  of  corroborating  the  state- 
ment of  the  witness,  if  taken  in  the  latitude  insisted  on 
by  Owsley,  go  to  shew  that  it  would  have  been  madness 
in  Jacob  Myers  to  have  made  such  a  promise.  The 
other  witness,  Mr.  Pearle,  speaks  only  of  what  he  un- 
derstood from  Owsley ;  which  is  not  evidence  against 
Jacob  Myers.  Here,  then,  is  but  one  witness,  uncorro- 
borated by  circumstances  ;  when  the  rule  in  chancery  re- 
quires two,  or  one  and  strong  circumstances,  to  overturn 
the  positive  denial  of  the  answer  responsive  to  the  inter- 
rogatories. 

It  need  only  be  further  remarked,  that  John  Myers 
and  Jacob,  appear  clearly  to  be  entitled  to  relief  against 
the  judgment  at  law,  in  proportion  to  the  part  of  the  lot 
taken  by  Beigler's  claim  ;  and  that  Owsley  ought  in  no 
shape  to  compel  Jacob,  the  security,  to  pay  the  debt  to 
him,  unless  an  express  undertaking  to  do  so,  were 
clearly  made  out ;  which  has  not  beer)  satisfactorily 
done. 

And  it  may  be  further  observed,  that  as  Owsley  was 
not  assignee,  but  claimed  only  by  the  assumpsit,  and  hav- 
ing an  equitable  interest  under  Baker,  he  cannot  claim, 
under  the  judgments  ;  but,  if  entitled  to  recover  at  all,  it 
must  be  on  the  foot  of  the  verbal  agreement,  which  he 
could  only  assert  in  an  appropriate  action  as  plaintiff. 

It  is,  therefore,  decreed  and  ordered,  that  the  said  de- 
cree, or  so  much  thereof  as  directs  the  said  Jacob  My- 
ers to  pay  the  said  Daniel  Owsley  the  said  one  hundred 
pounds,  with  interest,  he.  and  also  so  much  thereof  as 
dissolves  the  injunction,  as  to  the  said  Jacob  Myers,  be, 
and  the  same  is  hereby  reversed,  annulled,  and  set  aside  ; 
and  that  the  residue  of  the  said  decree,  being  not  now 
before  us,  he  is  no  way  affected  by  this  decree  ;  and  this 
suit  is  remanded  to  the  court  from  whence  it  came,  for 
further  proceedings  to  be  had  between  the  said  John  and 
Jacob  Myers,  and  Frederick  Baker.  Which  is  ordered 
to  be  certified,  &c.     And  it  is  further  decreed  and  or- 
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dered,  that  the  said  Daniel  Owsley  and  Frederick  l&aker       Mvers 
pay  to  the  said  Jacob  Myers  his  costs  in  this  behalf  ex-    Baker,  kc, 
pended. 

Bridges,  for  the  plaintiff. 


CALDWELL,  &c.  vs.  MYERS  and  wife.*         7*»ezz»J. 

THIS  cause  was  argued  by  Talbot,  for  the  appellants  ;  Chancery  will 
and  by  Allen,  for  the  appellees.  >  ■   _  SSjTSiS 

Judge  Trimble,  delivered  the  following  opinion  of  tion  of  a  cori- 
the  court: — Nicholas  Myers,  and  Rebecca,  his  wife,  '«&  relating  to 
late  Rebecca  Young,  exhibited  their  bill  against  Peter  *e[er  °"ra  jQa  jj| 
Young,  George  Caldwell,  and  John  and  Edward  Love-  flave. 

less,  in  which  they  state,   that  in  the  year Peter      Tlie  above 

Young  had  a  negro  woman  who  was  pregnant,  and  not  cepdons. 
having  the  means  of  supporting  her,  during  the  illness  The  chan- 
inseparable  from  her  condition,  applied  to  the  said  Re-  c«llcr  exereifcs 
becca's  mother,  and  agreed  if  she  would  take  care  of  the  decreeinY*fpe- 
said  negro  woman,  and  support  her  during  her  illness,  cific  perform- 
that  the  said  Rebecca  (then  sole,  and  under  age)  should  an"- 
have  the  child  with  which  the  said  negro  woman  was  not  p^rueaper. 
then  pregnant,  at  the  death  of  the  said  Peter  Young,  lonai  thing,  nor 
The  complainants,  in  their  bill,  aver  that  the  negro  wo-  flave  fold»  :"to 

•       j  •    .       .1       x-       -i  i^i  ri       the  hands  of  a 

man  was  received  into  the  family,  and  taken  care  or  by  feconi3  pUrcna- 
the  said  Rebecca,  until  she  recovered  of  her  illness  ;  that  fer  with  notice, 
she  was  delivered  of  a  girl  child  ;  and  that  the  said  Re-  'n£avor  ,of  'he 
becca  furnished  the   child  with  clothes,   until  the  child  ieaves  tne  '  Tm 
was  seven  years  old  ;  and,  when  called  on  by  the  defen-  ties  to  their  re- 
dant,.  Peter,  furnished  money  to  pay  the  taxes  due  for  it.  medies  at  law- 
The  bill  further  states,  that  the  defendant,  Peter,  is  be- 
tween sixty  and  seventy  years  of  age,  and  cannot,  from 
his  state  of  health,  live  long  ;    that  he,   until  lately,  ac- 
knowledged the  said  Rebecca's  right,  at  his  death,  to  the 
-g-irl,  now  (that  is,  at  the  filing*  of  the  bill)  about  13  years 
old  ;  but  that  lately,  through  peevishness,  the  instability 
of  extreme  old  age,   and  other  causes,  to  the  complai- 
nants unknown,  he  has  taken  offence  ;  and  in   order  to 
deprive  the  said    Rebecca  of  said  girl  at  his  death,  has 
sold  her  to  the  defendant,  George  Caldwell,  for  g  ISO  ; 
on    half  less,  as  they   allege,   than  her  real  value ;  and 
th  y  charge  Caldwell  with  having  received  notice  of  their 
•Ct  im  before  his  purchase  ;  and,  that  the  two  Lovelesses 

*  Abfeor,  Ebwarps,  Ch.  J. 
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Caldwell,       are  v^oxxt  to  ta]Cp  t^e  ^\r\  jown  fae  Mississippi,  into  tin* 
vSt  Spanish  dominion.     The  prayer  of  the  bill,  is  for  an  in- 

IWyeks  &  wife,  junction  and  Tie  exeat,  and  for  general  relief. 

The  defendant,  Peter  Young,  in  his  answer,  says  that 
before  the  negro  woman  lay  in,  he  was  at  his  brother 
John's  (hither  of  the  complainant,  Rebeccn),  and  asked 
him  if  his  woman  might  lie  in  at  his  house,  to  which  he 
consented  ;  that  he  was  again  at  his  brother's,  after  the 
child  was  born,  and  in  a  jovial  conversation  with  Rebec- 
ca Young  (then  a  girl  not  grown),  he  did  say,  that  if  the 
child  was  well  taken  care  of,  he  would  give  it  to  her  af- 
ter his  death  ;  that  he  never  requested  Rebecca  to 
clothe  the  child,  and  never  made  any  contract,  either 
with  her  or  any  of  the  family,  binding  himself  to  give 
her  the  child,  otherwise  than  in  the  loose  conversation 
before  mentioned.  He  says  he  had  often  thought  of  giv- 
ing the  negro  girl  to  Rebecca  by  will  ;  but  that  from 
the  improper  conduct  of  her  husband,  he  has  determin- 
ed not  to  do  it,  as  the  complainant,  Nicholas,  has  claim- 
ed her  now,  in  his,  the  said  Peter's  lifetime,  as  by  a  letter 
of  said  Nicholas,  which  he  refers  to,  will  appear.  The 
defendant,  Peter,  denies  having  ever  called  upon  Rebec- 
ca to  pay  the  taxes  for  the  girl,  &c.  arid  admits  that  he' 
has  sold  her  to  George  Caldwell,  as  he  insists  he  had  a 
right  to  do. 

Caldwell,  in  his  answer,  admits  he  purchased  and  ob- 
tained possession  of  the  negro  girl  from  Peter  Young, 
for  a  fair  and  valuable  consideration.  He  denies  that 
the  complainants  have  any  title  to  the  girl ;  says  that  he 
was  a  purchaser,  without  notice  that  they  had  any  title, 
except  that  he  had  beard  some  flying  reports  in  the 
neighborhood,  of  their  setting  Up  some  claim,  which,  be- 
fore he  purchased,  he  had  heard  contradicted.,  He  de- 
nies that  he  had  ever  sold  the  girl  to  the  two  Lovelesses, 
although  he  admits  they  were  upon  a  contract  for 
her,  which  has  broken  off.  He  insists  that  they  are  en- 
titled to  relief,  if  at  all,  only  against  Peter  Young  ;  but 
prays,  if  a  decree  should  pass  against  him,  that  he  may 
have  a  decree  over  against  the  said  Peter. 

Upon  the  hearing  of  the  cause,  the  circuit  court  were 

of  opinion  that  the  contract  was  sufficiently  proven  ;  that 

/  the  complainants  had  a  right  to  the  girl,  at  the  death  of 

Peter  Young  ;  and  decreed  that  Peter  Young  and  Georgrt 

Caldwell  sjaould  give  bond,  with  approved  security,  ill 
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the  penalty  of  4004  conditioned  to  be  void  upon  the  de-  Caldwell, 
livery  of  the  said  girl,   and  her  increase,   if  any,  to  the       c"  Wm 
complainants,  within    30  days  after  the  death  of  Peter  Myers  &  wife. 
Young.     But  as  it  appears  that  the  complainant,  Nicho- 
las, had  produced  the  dispute  by  his  improper  conduct 
towards  the  said  Peter  Young,  the  complainants  are   di- 
rected to  pay  the  costs. 

From  this  decree,  Peter  Young  and  George  Caldwell 
prayed,  and  obtained  an  appeal  to  this  court  ;  and  the 
errors  assigned,  call  in  question  the  merits  of  the  decree. 

A  number  of  depositions  have  been  taken  in  the  cause, 
from  which  it  does  not  clearly  appear,  whether  the  trans- 
action ought  to  be  viewed  as  a  contract  or  sale  of  the 
girl,  upon  a  consideration  received  ;  or  whether  it  should 
be  viewed  as  a  promise  of  a  bounty,  induced  by  the  per- 
formance of  good  offices  on  the  other  side.  It  is,  how- 
ever, not  necessary  to  say  which  ;  because,  admitting  it 
to  have  been  an  executory  contract,  upon  a  sufficient  con- 
sideration, for  the  delivery  of  the  girl,  at  the  death  of 
Peter  Young,  the  complainants  can  have  no  title  to  re- 
lief in  a  court  of  equity. 

J.t  is  a  well  established  general  rule,  that  a  court  of 
chancery  will  not  decree  the  specific  execution  of  a  con- 
tract relating  to  a  chattel  personal ;  but  will  leave  the 
vendee  to  his  remedy  at  law. 

To  this  general  rule,  there  have  been  some  few  excep- 
tions ;  as,  where  the  contract  has  been  solemnly  made, 
and  reduced  to  writing  ;    and  where  the  vendee  would 
receive  some  extraordinary  injury,    were  the  covenant 
not  specially   performed,  presently.      But  chancellors 
have  repeatedly  declared,  that  the  general  rule  ought  to 
be  cautiously  departed  from  ;  and  that  before  such  a  con- 
tract will  be  decreed,  it  must  appear  to  be  certain,  full, 
and  fair,  in  every  respect :    otherwise,  as  the  chancellor 
exercises  a   discretion    in  decreeing  specific  perform- 
ance (a),  he  will  not  decree  it.      Here,  there  is  no  extra-  (iz)  z  Vez.  238 
ordinary  injury  pretended,  (and^  indeed,  none  can  be  pre-  ~~  3  -^tk-  389 
tended,  in  a  contract  for  the  sale  of  a  slave)  nor  has  the  (jont    259—1 
contract  been  made  with  the  solemnity  of  those  contracts  Bro.  c.  c.  75 
heretofore  made  by  chancellors  exceptions  to  the  gene-  "71  Ves-  Jun* 
ral  rule.  5  s" 

Indeed,  it  is  believed,  there  is  no  instance  where  a  pa- 
rol  executory  contract^    concerning  a  personal  chattel, 
ha?  been  specifically  decreed  :   and  it  would  be   of  very 
3   V 


Ab.  107. 
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CAtDWELt,      dangerous  example,  to  make  a  precedent  of  the  kind.     It 

°'  vs.  would  furnish  too  great  a  temptation  to  attempt  the  cou- 

iMvERs&wife.  version  of  loose  conversations,  into  solemn  agreements, 

after  a  great  lapse  of  time  ;  to  the  disquiet  of  families, 

and  the  disturbance  of  purchasers. 

As  well  might  a  bill  be  brought  to  enforce  the  specific 

execution  of  a  contract  for  the  sale  of  a  horse,  stock,  or 

merchandize,  as  in  this  case  ;  and  it  has  been  held,  in 

all  of  these  cases,  that  specific  performance  ought  not  to 

{a)  1  Pr.  Wms.  be  decreed  (a). 

57°~5     Vln-       By  our  law,  slaves  are  transfered  as  chattels,  and  can 

Bunb. '  135  only  be  lifnked  as  chattels  may  be  ;  and  they  partake,  in 

— 2£q.Ca.Ab.  all  their  qualities,  except  that  of  descent,  of  the  nature 
j6i     i     Bac.  Qf  personal  estate :  the  same  rules,  therefore,  ought  to 
govern  contracts  respecting  them. 

There  is  no  precedent,  where  chancery  has  pursued  a 
personal  thing  sold,  into  the  hands  of  a  second  purcha- 
ser, with  notice  in  favor  of  the  first  vendee  ;  but  in  all 
such  cases,  the  first  vendee  has  been  left  to  his  remedy  at 
law,  against  the  vendor,  for  damages  for  breach  of  his 
contract  ;  and  we  can  discover  no  solid  reason  for  ma- 
king such  a  precedent  in  the  case  of  slaves. 

Here,  the  complainants  clearly  had  no  present  interest, 
or  title  at  law  j  but,  at  most,  only  an  executory  contract 
for  a  future  gift,  or  delivery  ;  a  mere  chose  in  action, 
in  a  personal  chattel,  incapable  of  being  pursued  into  the 
hands  of  Caldwell,  the  purchaser. 

It  is  to  be  lamented,  that  the  wife,  by  the  impatience 
and  avarice  of  the  husband,  has  probably  been  deprived 
of  the  intended  bounty  of  her  uncle  :  but  her  fate  is 
wedded  to  his.  He  would  not  wait  till  the  old  man  had 
paid  the  debt  of  nature,  but  became  impatient  for  pre- 
sentpossession  ;  and  because  he  could  not  obtain  it,  got 
angry  and  went  to  law.  He  must,  therefore,  submit  to 
the  fate  which  the  law  has  decreed  him. 

It  is,  therefore,  decreed  and  ordered,  that  the  said 
decree  of  the  said  circuit  court  shall  be,  and  the  same  is 
hereby  reversed,  annulled  and  set  aside  ;  and  the  suit  is 
remanded  to  the  court  from  whence  it  came,  with  direc- 
tions to  dismiss  the  bill  of  the  complainants,  with  costs  j 
but  without  prejudice  to  any  suit  at  law,  which  they,  or 
either  of  them,  may  think  proper  to  commence,  after  the 
death  of  Peter  Young,  against  his  personal  representa- 
tives 4  and  it  is  further  decreed  and  ordered,  that  the 
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appellees  pay  to  the  appellants,  their  costs  in  this  behalf  Caldwill, 
expended.      Which  is  ordered  to  be  certified  to  said    &c"  w 

court.*  .  Myers  &  wife. 

*  The  grounds  upon  which  fpecific  decrees,  in  cafes  relating  to  chattels, 
are  made,  will  be  found  in  I  Yern.  273 — 3  Fr.  Wms.  389 — 3  Ves.  jun,  70 
■—a  Vem.,394 — 3  Atk,  383-^  Br-  P.  C.  415 — 1  Bac.  Ab,  107. 


ADAMS vs.  BRADSHAW.*  >*«»</. 

Judge  Trimble,  delivered  the  following  opinion  of     The  writing 
the  court  : — The  plaintiff  in  error  alleges  there  is  error  declared   on, 
in  the  record  and  proceedings,  because,  f?rms  n0  Partof 

_,,  .-*  1  ■    1     '  1  •         •     c  1     1    trle  record,  un- 

"  1st.  The  writing  upon  which  the  action  is  rounded,  iefs  oyer  is  ta- 
is  erroneously  set  out  in  the  declaration,  as  a  writing  ob-  ken  or  it. 
ligatory,  containing  a   promise  to  pay  the  sum  therein  ,  Settms  a\lde 

6        .  *  '  ,  ,  p  .      . K- ,,  r   J  the  writ  of  in- 

expressed,  to  the  plaintiff.  quiry,  and  en- 

The  defendant  in  the  action,  having  plead  a  payment  wring  the  plea 

without  demanding  oyer  of  the  writing,  it  must  be  taken  °J  the  .dete™" 

,  .     .111         •  1     1  •  ■  r  aanr>   virtually 

to  be  as  stated  in  the  declaration  ;  and  the    variance,  it  ictsafidetheot. 

one  really  existed,  between  the  declaration  and  the  wri-  fice  judgment. 

ting  copied  into  the  record,  cannot  be  assigned  as  error     The  orn''"on 

^— See  Ralston,  &c.  vs.  Love  and  Bass— r-Femvick  vs.  3P-  cord  the  fett'mg 

Ginnis — Palmer   and  Casey    vs.  M'Ginnis—r-and   J/'-  afide  the  office 

Clelland,  &c.  vs.  Strong,  decided  this  term  (a).  judgment^  but 

mi        ii-i  r       1  •   •  ii-  a  mifprifion  or 

1  he  declaration  here  sets,  forth   a  writing  obligatory,  the  cieriCj  and 
sealed  by  the  party  ;  and  containing,  as  the  declaration  not  error. 
alleges,  an  acknowledgment  of  a  debt,  and  a  promise  to     Theomiffioa 
pay,  which  insufficient,.  JJSTu'it 

But  even  if  we  could  consider  the  writing,  of  which  formal,  not  er- 
oyer  has  not  been  requested,  as  apart  of  the  record,  it  is  ron«ous- 
sufficiently  described,  and  set  out  according  to   itsjegal    ,a^,  AnU  S0Ij 
effect  and  operation  ;  which  is  all  the  law  requires..        505,  522. 

"  2dly.  Upon  the  setting  aside  the  writ  of  inquiry, 
there  is  no  mention  made,  or  steps  taken  to  set  aside  the 
office  judgment,  upon  which,  the  writ  of  inquiry  had 
been  awarded  ;  without  which  step,  no  plea  to  the  ac- 
tion could  be  regularly  filed  by  the  defendant." 

The  record  states,  that  on  the  motion  of  the  defend- 
ant, the  writ  of  inquiry  was  ordered  to  be  set  aside  ; 
and  thereupon,  the  defendant  pleaded  that  he  had  paid 
the  debt  in  the  declaration  mentioned  ;  and  he  concludes 
with  a  verification,  &c. 

^.Abfenu,  Edwajds,  Ch.  J. 
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Adams  After  these  proceedings,  the  office  judgment  must  be 

Bhadsh  considered  as  virtually  set  aside.  The  defendant  has 
been  let  in  to  make  a  full  defence  by  plea  ;  so  that  the 
use  and  object  of  setting  aside  the  office  judgment,  has 
been  substantially  attained.  The  most  that  can  be  said, 
is,  that  the  record  is  informal,  owing  to  a  mere  clerical 
misprision  ;  which  no  way  affects  the  right  of  the  case, 
or  the  defence  of  the  defendant.  After  a  full  defence, 
and  a  verdict  of  a  jury  upon  the  merits,  it  would  be  a 
gross  perversion  of  both  law  and  justice,  to  reverse  the 
judgment  for  this  informality. 

"  3dly.  There  is  no  issue  joined  by  the  defendant  up- 
on the  replication  filed  by  the  plaintiff  to  the  defendant's 
plea." 

To  the  plea  of  payment,  the  plaintiff  replies  that  the 
defendant  hath  not  paid  the  debt  in  the  declaration  men- 
tioned ;  and  this,  he  prays  may  be  inquired  of  by  a  jury, 
&c.     Whereby  an  issue  is  fairly  tendered. 

An  issue  is  made  up  of  an  affirmation  on  the  one  side, 
and  a  negation  on  the  other.  Here,  the  defendant,  by 
his  plea,  says  he  hath  paid  the  debt— the  plaintiff,  by  his 
Mor?iJ<m\ixy.  replication,  says  he  hath  not  paid  it  ;  so  that  the  issue 
Han,  ante  js  substantially  formed.  The  adding  of  the  similiter,  is 
but  form,  and  the  want  of  it  is  helped  after  verdict— — 
Vide  1  Wash.  Rep.  363,  Brewer  vs.  Tarpky — 2  Wash. 
71,  Turberville  vs.  Self. 

The  other  errors  assigned,  relate  only  to  the  execu- 
tions ;  and  therefore,  need  not  be  noticed. 
Judgment  affirmed. 

Talbot,  for  the  plaintiff  ;  Allen,  for  the  defendant. 


150. 


J«r.s  %%nd.  BLACK,  &c.  vs.  SUGG. 

Grand  jurors       THIS  cause  was  argued  by  Talbot,  for  the  appellants  ; 

are  noc  liable  to    &nd  b      AU         for  the  appellee. 

an  action   for  a  T      -  ,„  , r'  ,    ,        ,    ..  .    .  r 

malicious  pro-  Judge  1  rimble,  delivered  the  following  opinion  of 
fecurion,  for  in-  the  court : — In  an  action  against  William  and  Andrew 
b^th-m  toSthe?  Black'  for  a  malicious  prosecution  of  Sugg,  for  hog-steal - 
feiiow  jurors  ing,  the  declaration  sets,  forth  the  indictment,  as  found  a 
on  which  a  pre-  true  bill,  upon  the  information  of  the  said  defendants, 
fotlTT  "  who  were  of  the  grand  jury;  which  is  the  prosecution 
complained  of,  and  of  which,  the  said  Sugg  was  after- 
wards acquitted,  by  the  traverse  jury.     Upon   the  plea 
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ofnot  guilty,  the  plaintiff  had  judgment  for  130  dollars,    Biacjc,  &c. 
and  costs.     From  which  the  defendants  appealed.  s  ™' 

The  action  was  brought  against  the  appellants  for  in- 
formation given  by  them,  as  grand  jurors,  to  their  fel- 
low jurors,  upon  their  oaths  of  office.  Upon  general 
principles,  it  would  seem  that  the  persons  summoned, 
and  compelled  by  penalties,  to  serve  on  the  grand  in- 
quest, and  by  oath  enjoined  to  make  diligent  inquiry  and 
true  presentment  of  all  offences,  should  not  be  subject 
to  action  for  that  which  was  done  by  them  in  the  dis- 
charge of  their  functions  :  and  the  statute  law  is  express, 
that  "  the  said  jurors  shall,  in  no  instance,  be  liable  to 
any  costs  or  suits,  in  consequence  of  such  presentments" 
— (Bradford's  Ed.  L.  K.  p.  232,  ch.  85,  $:3).  It  was  ar- 
gued that  this  provision  extended  only  to  the  courts  of 
quarter  sessions,  and  at  a  time  when  they  had  cognizance 
of  trespasses  and  misdemeanors,  which  were  of  such 
kind,  that  an  action  of  slander  could  not  have  been  sup- 
ported, in  case  the  charge  had  been  made  by  an  indivi- 
dual out  of  doors,  similar  to  the  information  given  by  the 
jurors  to  their  fellows  ;  that  the  provision  of  the  statute 
did  not  extend  to  the  circuit  courts. 

The  premises,  and  conclusion  of  the  argument,  are 
equally  founded  on  mistake.  The  provision  above  re- 
cited, is  found  in  the  act  of  December  1793,  amending 
the  acts  establishing  county  courts,  courts  of  quarter 
sessions,  and  a  court  of  oyer  and  terminer  (session  acts 
of  that  year,  ch.  1  §  2) — See  also,  the  original  act  of 
1*792,  ch.  35,  §  6,  and  the  general  jurisdiction  of  the 
court  of  oyer  and  terminer,  §  13  &  14 — "An  act  con- 
cerning grand  juries,"  acts  of  1794,  ch.  17 — Act  of  1796, 
"  concerning  the  examination  and  trial  of  criminals, 
grand  juries,"  &c. — Bradford's  Ed.  L.  K.  ch.  77,  §  23, 
24,  27,  38,  11,  61 — "  An  act  establishing  circuit  courts," 
§  7,  2  Bradford,  p.  183. 

When  secrecy  constituted  a  part  of  the  oath  of  grand 
jurors,  they  were  secure  from  prosecutions  for  any  in- 
formation given  to  their  fellows. 

A  suit  against  one  who  had  been  of  the  grand  jury, 
which  found  an  indictment  or  presentment,  could  be 
supported  only  by  evidence  of  something  done  as  an  in- 
dividual, out  of  doors  ;  one  of  the  jurors  could  not  have 
been  received  as  a  witness,  to  detail  the  conduct  or  in- 
formation given  by  his  fellow,  in  violation  of  the  oath  of 
secrecy. 
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Black,  &e.  We  find  in  the  first  act  which  requires  the  oath  of  se- 
Sug's.  crecy  to  he  omitted,  and  the  name  of  the  jurors  who  gave 
the  information  to  be  set  down  at  the  foot  of  the  pre- 
sentment, a  provision  connected  with  the  others,  that  the 
said  jurors  should  in  no  instance  be  liable  to  any  costs  or 
suit,  in  consequence  of  such  presentment.  It  is  of  the 
highest  concern  to  the  community,  that  the  deliberations 
of  grand  jurors,  and  the  exercise  of  the  official  duties, 
should  be  free,  and  unawed  by  fear  of  suit  or  trouble  in 
consequence  thereof.  The  well-being  of  society  mate- 
rially depends  upon  the  punctual  discharge  of  the  duties 
of  that  inquest. 

But  it  is  asked,  if  this  action  does  not  lie,  what  security 
has  an  individual  for  his  personal  liberty  and  reputation, 
against  the  malice  or  persecution  of  those  who  may  be 
put  on  the  grand  jury  ? 

It  is  answered,  in  the  integrity  of  his  own  character  ;; 
the  respectability  of  the  persons  who  are  to  compose  the 
inquest ;  the  manner  in  which  they  are  to  be  selected  i 
their  oath  not  to  present  from  malice,  hatred^  or  ill-zvill  ;* 
and  moreover,  in  the  traverse  of  the  presentment,  which, 
is  to  be  made  by  the  venire. 

The  old  writ  of  attaint,  fallen  long  since  into  disuse, 
provided  a  mode  of  punishing  the  petit  jury  for  a  false 
verdict ;  but  weknow  of  no  method,  either  obsolete  or  in 
use,  by  which  the  grand  inquest,  or  any  of  them,  can  be 
attainted  of  falsehood.  From  time  immemorial,  they 
have  been  considered  as  a  component  part  of  the  courts 
of  criminal  jurisdiction  ;  as  representing  the  whole  com- 
munity ;  as  forming  a  barrier  against  licentiousness  in 
the  citizen  ;  and  unjust  vexation  by  government,  with- 
out probable  cause.  The  important  services  required  at 
their  hands,  are  well  explained  in  the  oath  administer- 
ed. The  free  discharge  of  these  duties,  unintimidated 
by  the  trouble  consequent,  upon  being  put  to  shew  the 
motives  and  probable  cause  by  which  the  individual  ju- 
rors were  actuated,  is  of  higher  concern  to  the  commu- 
nity at  large,  than  an  individual  inconvenience  which  may 
now  and  then  grow  out  of  this  branch  of  our  jurispru- 
dence. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the  ac- 
tion, as  stated  in  the  declaration  against  the  grand  jurors, 
whose  names  were  set  down,  not  as  prosecutors,  but  as 
informers,  according  to  the  duties  of  the  office,  is  net 
maintainable  by  law. Judgment  reversed! 
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BRADLEY  vs.  STEELE.*  >»  »**• 

Judge  Trimble,  delivered  the  following  opinion  of     itfeemsthat 
the  court : — The  first  error  assigned,  is,  that  the  decla-  the  °'der   °^ 

.,     ,  ,      r  ,  i  r    l  •  i       court  fixing  the 

ration  was  filed  before  the  return  day  or  the  writ ;  the  ruie  days,  does 
writ  being  returnable  on  the  eighteenth  day  of  June,  and  not  form  a  part 
the  declaration  filed  on  the  June  rule  day,  which  is  on  oi  ths  ttcori  °/ 

.       „  .  ,     ,  r    ,  ■••  a  caufe,  unleis 

the  16th  day  of  the  month.  made  fo  by  bin 

It  is  extremely  doubtful,  whether  the  order  of  the  cir-  or  exceptions. 
cuit  court,  fixing  the  rule  day  thereof,  can  be  brought  in-  ,  lf,i  defen- 

.  ,  ,  c  i_-  j  ii      dant  has  appear. 

to,  or  considered  as  a  part  ot  this  record,  so  as  to  enable  ed  to  the  fuit 
this  court  judicially  to  take  notice  on  what  day  of  the  below,  and  does 
month  the  rule  day  came.  We  strongly  incline  to  the  "^  °^,!^  ta{ 
opinion  that  it  cannot.  The  law  has  authorised  the  cir-  theftepson  the 
cuit  courts  to  correct  the  steps  taken  in  the  office,  in  va-  rule*  in  tnat 
cation  ;  so  that  the  defendant  might,  and  we  think,  ought  court»  he  .""- 

i    •  ,.     i  i  ii  •      °  .  r  not  aflign  it  for 

to  have  applied  to  that  court  to  make  the  correction,  it  error  in  this 
he  had  deemed  it  material.     He  might  then  have  given  court. 
in  evidence,    the    general  order    establishing  the    rule    Tak,.nSanof- 
days  ;  and  if  the  motion  had  been  overruled,  he  might  againft  the  ap- 
have  excepted,  and  made  the  order  a  part  of  the  bill  of  pearance    bail, 
exceptions  :    and,    in  that  way,   it    might   have    been  ftc.".  fPecial 

*  i     V  c    i  i  •       i  •  •  r™         bail  is  entered, 

made,  regularly,  a  part  of  the  record  in  this  suit.  1  hat  is  not  error,  if 
not  having  been  done,  it  can  no  more  be  considered  a  final  judgment 
part  of  this  record,  than  the  record  of  another  suit,  be.n°ttakyia" 
which  had  been  decided  in  the  same  court,  or  any  of  the  pearance  bail," 
other  general  records  of  the  court. 

But,  be  this  as  it  may,  we  are  clearly  of  opinion,  the 
objection  ought  not  to  be  deemed  fatal  upon  error ;  es- 
pecially, as  the  common  order  was  not  taken  until  the 
July  rules,  and  after  the  defendant's  appearance  to  the 
-suit. 

The  second  assignment  of  error,  is,  "  That  a  common 
order  was  taken  at  the  July  rules,  against  defendant  and 
appearance  bail,  although  special  bail  had  been  entered 
at  the  June  term  ;  at  which  rules,  there  ought  to  have 
been  a  continuance,  or  at  most,  a  rule  to  plead." 

These  steps  were  certainly  irregular  ;  and  if  the  der 
fendant  had  applied  to  the  court  below,  as  he  ought  to 
have  done,  he  might  have  had  them  corrected  ;  or  if  that 
court  had  refused,  on  application,  he  might  here  obtain 
redress.  Or  if  the  plaintiff  had  proceeded  to  take  final 
judgment  against  the  appearance  bail,  after  he  had  been 

*  Abfer.t,  Edwarss,  Ch,  J. 
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Bradley     released,  upon  the  record,  by  the  regular  entry  of  special. 

Stielz  bail,  the  judgment  must  have  been  reversed  on  behalf  of 
the  bail.  But  no  judgment  has  been  given  against  the 
appearance  bail  ;  for  the  final  judgment,  rendered  after 
the  execution  of  the  writ  of  inquiry,  is  against  the  de- 
fendant only  :  whereby  all  irregularity,  as  to  the  bail,  is 
cured.* 

As  to  the  defendant,  he  having  appeared  to  the  action, 
was  bound  to  take  notice  of  the  steps  taken  against  him 
at  the  rules  ;  and  if  they  were  irregular,  to  apply  to  the 
court  below,  who  presides  over  its  own  rule  docket,  in 
the  first  instance,  for  redress.  Having  failed  to  do  so, 
he  has  waived  the  objection,  and  ought  not  to  be  permit- 
ted to  make  it,  for  the  first  time,  in  an  appellate  court. 
To  listen  to  such  objections  in  this  court,  would,  in  ge- 
neral, tend  only  to  delay,  and  the  perversion  of  justice  ; 
and  none,  but  those  who  have  been  negligent,  or  who 
have  lain  by,  seeking  an  opportunity  for  procrastination, 
can  be  injured  by  discountenancing  them.  They  oughtj 
therefore,  to  be  disregarded,  or  considered  as  mere  in- 
formalities, not  affecting  the  right  of  the  case*  The 
other  errors  assigned,  are  sufficiently  answered  by  the 

foregoing  observations.- -Judgment  affirmed. 

Wickliffe,  for  the  plaintiff;   Allen,  for  the  defendant. 


* 


Latham  -vs.  Pratbcr  &  Smiley,  fpring  term  1802,  S.  P.  Pr,  Dec.  1440 


jur.carJ.  TUNSTALL  vs.  BARBOUR.f 

Ordersofcourt  Judge  Trimble,  delivered  the  following  opinion  of 
^vhich  give  fur.  the  court  : — A  bill  of  exceptions,  taken  by  the  defend- 
therday  to  the  ant?byhis  counsel,  in  the  action  below,  states,  "That  afc 
fomeeS,ur»ent.re  ter  the  cause  was  regularly  called  and  continued,  the  at- 
reafonand  fub-  torney  for  the  plaintiff  came  into  court,  and  moved  to 
ftantial  caufe,  to  get  as;je  the  continuance,  and  try  the  cause  ;  alleging, 
InfcttiVthcm  that  owing  to  fatigue  from  riding,  and  being  indisposed, 
afide,  and  trying  he  had  not  been  present    when  the    cause   was  called  ; 

..1 f„ :_.»,»        .  .  •   1       .1  .•       .,  1   _ 


thecaufeinthe  wnereupon,  the  court  set  aside  the   continuance,  and  a 
part"."  °   °nC  trial  was  had,  in  the  absence  of  the  defendant." 

Orders  which  give  further  day  to  the  parties,  espe- 


cially require  some  urgent  reason  and  substantial  cause 
to  be;  assigned  for  setting  them  aside,  and  giving  final 
judgmentin  the  absence  of  one  of  the  parties.     To  listen, 

f  Abfentj  Edwards,  Ch.  J. 
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with  indulgence,  to  such  applications,  would  tend  to  de-  Twk  stall 
feat  the  justice  of  judicial  proceedings,  by  opening  an  ea-  Em^v^ 
sy  avenue  to  the  procurement  of  decisions  ex  parte,  by 
surprize,  and  lying  in  wait.  If  this  continuance  had  -  - 
been  by  irregularity,  or  mistake  ;  or  if  the  defendant  had 
been  in  court,  and  could  have  urged  nothing  against  re- 
scinding the  order,  of  continuance,  and  going  to  trial,  the 
proceeding  might  have  been  unexceptionable.  The  de-, 
fendant  had  not  pleaded,  nor  had  he  appeared,  in  strict- 
ness ;  but  he  had  a  right  to  appear,  at  any  time,  and 
plead,  before  the  writ  of  inquiry  was  executed  ;  or  to  be 
heard  in  mitigation  of  damages'. .  We  cannot  but  know, 
that  the  practice  is  general,  for  the  defendant  to  appear 
and  make  defence  at  the  calling  of  the  cause  in  pourt. 
Few  issues  are  made  up  on  the  rules  ;  because  the  clerk 
cannot  plead  for  the  parties,  without  special  instructions  ; 
and  the  organization  of  the  courts,  together  with  the 
course  of  practice  in  this  country^  renders  the  regular  at- 
tendance of  the  attornies,  at  the  rules  in  the  office,  im- 
practicable. .     ;       .  . 

We  should  regret  to  see  regulations,  wh|ch  are  in T 
tended  to  secure  fair  and  impartial  trials,  abused, ,  and 
Converted  to  the  purposes  of  mere  delay,  so  nearly  allied 
to  a  denial  of  justice  :  but  we  cannot  know  whether  the 
defendant  had,  or  had  not,  a  serious  defence.  A  gene- 
ral rule  must  not  be  made  to  yield  to  an  individual  casej, 
which  falls  within  no  just  exception  to  the  rule., 

It  is,  therefore^  considered  by  the  court,  that  the  judg- 
ment aforesaid  be  reversed*   set  aside,   and  annulled  ; 
that  the  cause  be  remanded  to  the  general  court,  there         }> 
to  be  placed  on  the  court  docket  for  trial  ;  that  the  writ  , , ; 

of  inquiry  may  be  executed,  unless  the  said  defendant 
in  that  court,  shall,  in  due  time,  appear^  and  make  de- 
fence. Which  is  ordered  to  be  certified  to  said  court. 
And  it  is  further  considered,  that  the  plaintiff  in  this 
court,  have,  and  recover  of  the  defendant,  his,  the.  said 
plaintiff's,  costs  in  this  behalf  expended^  ...... 

Alien))  for  the  plaintiff ;  Littetl,  for  the  defendant.       , 


NEYFONGtis.  WELLS.*-  juuiyi 

JtrrjpE  Trimble,  delivered  the  following  Opinion  of    A  bond  fot 
the  court : — The  writ  and  declaration  are  in,  the  name  of  the  conveyance 
*  Abfent,  E»w»*i>s,  £h.  j. 

3  W 
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Nevfon6  Wells,  who  sues  to  the  use  of  the  administrators  of  Tra- 
Wel'ls.  vis.  The  writing  declared  on,  is  a  bond,  with  condi- 
tion for  the  conveyance  of  a  tract  of  land.  The  declara- 
of  land,  is  as-  tjon  3ets  forth  an  assignment,  made  before  the  commence- 
6,<Suit  e'cannot  nient  of  the  action,  by  Wells,  the  obligee,  to  Travis. 
be  maintained  Judgment  was  given in the  action  in  favor  of  the  plain- 
in  the  name  of  t\fi  Deiow   anj  tne  defendant  has  prosecuted  this  writ  of 

the   amgnor  of  r 

a  paper  negoti-    FlfOr* 

able    by  law,       The  first  and  principal  question,  is,  was  the  action  on 
after  he  hath  this  covenant,  for  the  conveyance  of  land,  sustainable  in 
Chittyon  bills,  tfie  name  ot  the  assignor,  to  the  use  or  the  assignee  r 
ji8— ia  Mod.        If  this  obligation  is  not  within  the  act  of  1798,  permit- 
J96~1    ialk'  ^no  £^e  assignments  of  writings  (a),  then,  the  action  was, 
without  doubt,  well  brought  in  the  name  of  the  assignor. 
(a)  i  Ses.  of  But  if  the  obligation  was  within  the  provisions  of  that 
1798,  6ii.  27,  9tatute,   then  the  question  occurs,   whether  the  plaintiff 
had  any  right  to  sue,  after  he  had  passed  away  his  inte- 
rest in  the  obligation,  according  to  law  ? 

The  statute  declares,  that  all  bonds,  bills,  and  pro- 
missory notes,  whether  for  money  or  property,  shall  be 
assignable  ;  and  it  shall  and  may  be  lawful  for  the  as- 
signee of  any  such  bond,  bill,  or  note,  to  sue  for  the  same, 
in  the  same  manner  the  original  obligee  or  payee  might 
or  could  do. 

That  obligations  for  the  conveyance  of  land,  are  as- 
signable by  virtue  of  the  statute,  was  decided  in  the  case 
(J>)  AnteZ.    of  Conn  vs.  Jones,    April  term  1805  (£).     Property  is 
nomen  generalissimum,  including  every  visible  subject  of 
ownership ;  and  although,  upon   comparing  the  act    of 
(0  A£s  cf  1798,  with  that  of  1796  (c),  some  doubt  remains,  whe- 
1796-7,  p.  32.  ther  the  legislative  intention,  in  enacting  the  statute  of 
1798,  extended   beyond   bonds  for    personal  property, 
passing  by  delivery  ;    yet,  that  the   construction  should 
be  settled,  is  of  more  importance,  than  what  that  con- 
struction shall  be.     The  construction  given  by  the  deci- 
sion of  Conn  vs.  Jones,  upon  solemn  argument,  appears 
best  adapted  to  the  situation  of  our  country,  and  will  not 
be  now  disturbed. 

Upon  general  principles,  it  seems  that  the  plaintiff  at 
law  ought  to  show  a  right,  or  title,  or  some  property  in 
the  thing  sued  for.  In  respect  to  bonds,  it  seems  well 
settled,  that  one  who  has  a  bare  equitable  interest  by  as- 
signment, cannot  maintain  an  action  in  his  own  name  j 
the  legal  right  and  ownership  being  in  another — 1  Dal-. 
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las  268,  Guthrie,  assignee,  vs.  White,  decided  by  the  su- 
preme court  of  Pennsylvania—- rCummings,  assignee,  vs. 
Lynn,  ibid  444 — ^Henderson  vs.  Hopburn,  2  Call  232. 
In  the  case  of  Winchester  vs.  Hackley,  2  Cranch  342, 
the  motion  was,  to  instruct  the  jury  that  if  the  balance  of 
the  account  upon  which  the  suit  was  brought,  had  been 
transfered  to  Richard  S.  Hackley,  and  Co.  it  was  not  a 
subsisting  debt  from  the  defendant  to  the  plaintiff  alone, 
at  the  commencement  of  the  suit.  But  the  circuit  court 
overruled  the  motion  j  being  of  opinion,  that  although 
the  debt  was  assigned,  in  equity,,  to  Hackley,  and  Co. 
yet  the  suit  was  maintainable  for  their  benefit,  in  the 
name  of  Richard  S.  Hackley,  with  whom  the  account 
was  contracted. 

This  decision,  upon  appeal  to  the  supreme  court  of 
the  United  States,  was  affirmed.  But  what  if  the  assign- 
ment had  been  of  a  bond,  where  the  transfer  would  have 
been  complete,  at  law  ;  and  not  of  an  account,  which  was 
assignable  in  equity  only.  The  special  reason  given  for 
overruling  the  motion,  seems  very  strongly  to  imply, 
that  in  such  case  the  decision  would  have  been  different. 

If  in  the  case  of  an  assignment,  not  permitted  or  exe- 
cuted by  the  statute,  so  as  to  transfer  the  legal  right  to 
the  assignee,  in  the  thing  assigned,  the  suit  must  be 
brought  in  the  name  of  the  assignor ;  because  the  legal 
right  is  in  him,  notwithstanding  the  equitable  right  is  in 
the  assignee  ;  it  seems  to  follow,  afortiori,  that  the  as- 
signor, who,  has  neither  the  legal  nor  equitable  owner- 
ship in  the  thing  assigned,  cannot  maintain  an  action  up- 
on such,  assigned  instrument.  The  ownership  of  the 
obligee,  of  an  instrument  assignable  and  negotiable  by 
the  statute,  is  gone  by  the  assignment,  and  transfered  to 
the  assignee.  The  assignor  is  no  trustee  to  the  use  of 
the  assignee  ;  he  has  nothing  to  hold  for  the  use  of.ano- 
ther  ;  the  assignee  has  the  complete  legal  and  equitable 
ownership,  which  can  be  transfered  or  re-assigned,  only, 
by  another  assignment,  or.  by  cancelling  the  first.  The 
statute  creates  a  privity  of  contract  between  the  obligor 
and  assignee,  as  complete  as  that  which  existed  between 
obligor  and  obligee  ;  saving  ail  discounts  against  the  as* 
signor,  before  the  obligor  has  notice  of  the  assignment. 
The  assignor,  then,  who  sets  out  an  assignment  made  to 
another,  shews  a  clear  want  of  right  in  himself,  to  uphold 
his  suit  ;  and  his  naming  himself  as.  trustee,  cannot  help. 


Niytonq 
i/j. 
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Keyfonc  He  is  no  trustee,  unless  he  should  have  received  of  the 
W«el».  innocent  obligor,  without  notice,  the  contents  of  the  bond 
or  note  assigned.  We  would  not  be  understood  as  hav- 
ing an  allusion  to  an  assignment  of  a  part  only,  of  an 
entire  and  indivisible  contract ;  or  to  a  defective  assign- 
ment, where  the  assignor  has  not  pretended  to  part  with 
the  Whole  of  his  interest ;  or  if  he  intended  it,  has  not 
sufficiently  evidenced  that  intention  :  such  assignments, 
or  attempt  at  assignment,  might  create  a  trust  inequity, 
but  could  not  affect  the  right  of  action  at  law. 

It  may  be  said  that  the  words  of  the  statute  are  not 
compulsory,  but  only  permissive  ;  that  the  assignee  may 
sue  in  his  own  name.  But  the  statute  does  not  say  that 
the  assignor  may  nevertheless  sue  in  his  own  name  ;  and 
therefore,  the  general  principle  applies,  that  he  who 
sues,  must  have  right.  It  is  not  enough,  that  the  de- 
fendant is  in  the  wrong;  that  wrong  must  be  to  the  in- 
jur}' of  the  plaintiff. 

We  cannot  perceive  that  any  mischief  can  result  from 
requiring  the  real  owner  to  bring  his  suit,  and  stand 
bound  for  the  consequences.  But  great  frauds  and  in- 
convenience must  result  from  the  introduction  of  a  mere 
nominal  plaintiff,  who  may,  or  may  not  be  responsible 
for  costs,  and  yet  protect  the  real  plaintiff  from  paying 
the  several  officers  of  the  courts  of  justice,  and  in  fact,' 
lay  the  foundation  for  the  circulation  of  bonds  and  notes, 
payable  to  bearer,  by  introducing  the  name  of  a  fictitious 
payee,  who  shall  sue  to  the  use  of  the  last  holder  of  the 
paper. 

;   It  seems  to  the  court,  that  the  assignor  of  a  bond,  ne- 
gotiable  by  the  statute,  is  not  competent  to  sue   in  hi$ 
own  name,  to  the  use  of  the  assignee. 
Judgment  reversed. 
Allen,  for  the  plaintiff. 


DORSEY  vs.  BEALL.* 


June  2  yd, 

A  fecurky  in  Judge  Trimble,  delivei-ed  the  following  opinion  o£ 
a  replevin  bond  the  court  : — Beall  gave  notice  to  Dorsey,  of  an  intend- 
k  entitled  to  the  ed  motion  against  him,  to  recover  money,  paid  as  his  se- 

fummary  reme-  •   •     -  1       •      1         j       'i  •    '        j 

dy  by  motion  a.  cimty  m  a  replevin  bond,  whereon  an  execution  issued, 
gainft  his  prin.  as  is  recited,  "  in  the  name  of  Thomas   Simpson's  ad^ 

*  Abfent,  Edwards,  Ch.  J. 
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ministrators,  &c."    The  court  gave  Beall  judgment  for      I>«siy 
the  amount  paid  by   him,  with  interest  until  re-paid.       b«all. 
The  propriety  of  this  summary  remedy;  the  judgment 
for   interest ;  and   the   sufficiency  of  the  notice  j    are  ciPa,\  /or  J"0- 
questioned,  upon  this  writ  of  error.  \„  that  mode 

The  remedy  is  given  by  the  statute,  as  follows:  "In  of  proceeding^ 
all  cases  where  judgment  hath  been,  or  shall  hereafter  be  !s  error  to  sive 
entered  up,  in  any  of  the  courts  of  record  within  this  j"teg™ftnon  £1 
commonwealth,  against  any  person  or  persons,  or  secu-  fum  paid, 
rities,  their  heirs,  executors,  or  administrators,  upon  any  If  a  notice  be 
note,  bill,  bond,  or  obligation,  and  the  amount  of  such  common  intent, 
judgment,  or  any  part  thereof,  hath  been  paid  or  dis-  it  is  fufficient. 
charged  by  such  security  or  securities,  his,  or  her,  or  ,  The  record 

,     .  °,     .    J  j     •    •   ^         '         •        i     „  i  of  the  k    in 

their  heirs,  executors,  or  administrators,  it  shall  and  which  the  plain. 
may  be  lawful  for  such  security  or  securities,  his,  or  tiff  in  the  mc 
her,  or  their  executors,  or  administrators,  to  obtain  judg-  clon  was  fectt- 
ment,  by  motion,  against  such  principal  obligor  or  obli-  pa«  of°the  re", 
gors,  his,  or  her,  or  their  heirs,  executors,  or  adminis-  cord  of  the  roa. 
trators,  or  assigns,  for  the  full  amount  of  what  shall  have  t10"'  ,un.lef?.|1 
been  paid  by  the  said  security  or  securities,"  &c.  (a),  "in  ^exceptions! 
any  court  where  such  judgment  mav  have  been  entered 

t>P'":  ^c*  ,  (8)  chTf 

The  4th  section  of  the  act,  declares,  that  no  security  i7^  '  c  _  1Z> 

^hall  be  suffered  to  confess  judgment,  so  as  to  distress 
his,  or  her,  or  their  principal  or  principals,  if  such  prin- 
cipal or  principals  will  enter  him  or  themselves  defendant 
or  defendants  to  the  suit,  and  tender  to  the  securities  or 
security,  other  good  and  sufficient  collateral  security,  to 
be  approved  of  by  the  court  before  whom  the  suit  shall 
be  depending  ;  and  requires  ten  days  previous  notice  of 
the  motion. 

A  replevin  bond  is  considered  as  a  judgment  of  that 
court  by  virtue  of  whose  process  it  is  taken.  The  law 
declares  that  it  shall  have  the  force  of  a  judgment,  and 
that  execution  shall  issue  thereon.  If  it  had  rested  on 
the  first  section  alone,  but  litde  doubt  could  have  been 
entertained,  in  as  much  as  these  replevin  bonds  are  obli- 
gations, given  in  pais  ;  and  when  returned  into  the  of- 
fice of  the  clerk  of  the  court,  are,  by  law,  considered  as 
judgments.  But  the  fourth  section  speaks  of  confession 
of  judgment  by  the  security,  which  cannot  well  apply  to 
securities  in  replevin  bonds.  However,  it  must  be  re- 
marked, that  there  are  other  cases  provided  for  by  the  act, 
%o  which  confession  of  judgments  will  apply,  and  those 
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Dorset  expressions  of  the  section  can  be  satisfied  by  rendering1 
Biall.      anc*  applying  them  to  those  other  cases. 

Thus  the  general  expressions  in  one  section,  will  not 
be  restrained  by  those  in  another  section,  when  both 
may  well  stand  together,  reddenda  singula  singulis. 

It  may  be  farther  remarked,  that  this  act  was  re-enac- 
ted from  astatntary  provision,  formerly  in  being,  when 
motions  were  required  on  replevin  bonds,  upon  notice 
to  be  given  to  the  obligors,  and  upon  such  motions  or 
bonds,  a  confession  of  judgment  might  well  have  been 
made. 

We  are,  therefore,  of  opinion,  that  such  securities  are 
within  the  expressions  of  the  statute,  as  also,  they  are 
without  doubt  within  the  reason  arid  equity  of  it. 

The  statute  does  not  authorise  the  court,  upon  the  mo- 
tion, to  go  farther  than  the  full  amount  of  what  shall  have 
been  paid  by  the  security.  Interest  upon  that  amount, 
is  but  an  incident  which  may,  or  may  not  be  given,  with- 
out impeachment  of  the  justice  of  the  act  which  should 
give  or  withhold  it.  It  is  given  by  way  of  damages  for 
the  detention  of  the  principal,  and  is  governed  by  cir- 
cumstances. These  may  be  considered  by  the  court  for 
the  purpose  of  mitigating  the  interest,  where  the  law, 
but  for  those  circumstances,  has  given  it ;  but  not  for 
the  purpose  of  giving  interest  where  the  law  has  not  gi- 
ven it.  The  statute  provided  for  cases  like  the  present, 
does  not  authorise  the  court  to  give  the  interest  upon 
motion.  Herewith  agrees  the  decision  in  Redding  vs. 
Holton,  in  this  court,  October  1806. 

The  notice,  upon  its  face,  is  good  to  a  common  inte  nt, 
to  apprize  the  party  of  the  claim  against  him,  and  of  the. 
time  at  which  the  motion  was  intended.  This  we  think 
is  all  that  is  necessary  in  notices. 

If  the  mover  made  out  his  case  by  evidence,  comporting 
with  the  notice,  he  was  entitled  to  judgment,  unless  the 
defendant  therein  shewed  cause  against  it. 

The  objection  to  the  notice,  is  predicated  upon  a  va-, 
riance  between  the  recital  of  the  execution  on  the. notice, 
and  that  given  in  evidence.  But  there  is  nothing  be- 
longing to  the  record  of  the  case,  to  shew  that  the  Evi- 
dence offered,  did  not  comport  with  the  notice.  The  pro^ 
ceedings  in  the  suit,  by  Simpson's  executors,  against 
Dorsey,  although  certified  by  the  clerk  with  the  record 
of  the  motion,  cannot  be  regarded  as  a  component  part 
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of  that  record.  That  suit  is  not  engrafted  upon  the  rno- 
tion,  as  a  part  of'  the  evidence  offered,  or  otherwise  ; 
the  evidence  upon  which  the  mover  had  judgment,  is  not 
spread  upon  the  record,  by  exceptions  taken  to  it,  or  to 
any  part  of  it.  We  cannot,  therefore,  notice  the  pro- 
ceedings or  record  of  the  suit,  Simpson's  executors 
against  Dorsey  and  Beall,  any  more  than  we  could  no- 
tice a  deposition,  or  other  evidence,  which  a  clerk  should, 
by  inadvertence,  or  officiously,  certify  in  an  action  at 
common  law. 

It  is,  therefore,  considered  by  the  court,  that  there  is 
-error  in  the  judgment  of  the  said  circuit  courts  in  giving 
interest  on  the  amount  paid  by  Beall.  For  that  cause^ 
the  said  judgment  is  reversed,  set  aside,  and  annulled  ; 
the  cause  is  remanded  to  the  said  court,  for  new  pro- 
ceedings to  be  had  therein,  not  inconsistent  with  this  o- 
pinion.  Which  is  ordered  to  be  certified  to  the  said 
circuit  court.  And  that  the  plaintiff  here,  recover  his 
costs,  &c. 

Allen,  for  the  plaintiff ;  Rowan,  for  the  defendant. 


DoKSEY 
•VS. 

Beall. 


ESTILL  AND  OTHERS    VS.   HART'S  HEIRS. 

HART'S  heirs,  devisees,  and  representatives,  exhi- 
bited their  bill  against  sundry  persons,  who  claimed  un- 
der elder  legal  titles,  obtained  upon  entries  and  surveys 
conflicting  with  the  claims  of  their  ancestor,  Nathaniel 
Hart,  deceased* 

The  claims  set  up  as  the  foundation  of  their  equity, 
are,  a  settlement  of  400  acres,  granted  to  their  said  an- 
cestor, for  improving  and  raising  a  crop  of  corn,  "Lying 
on  a  branch  of  Silver  creek,  on  Boone's  old  trace,  joining- 
Squire  Boone's  Stockfield  tract  ;  including  said  im- 
provement, and  the  pre-emption  of  1000  acres  adjoin- 
ing." 

The  settlement  right  was  entered  with  the  surveyor, 
on  the  19th  of  February  1780 — "  Lying  on  a  branch  of 
Silver  creek,  on  Boone's  old  trace,  joining  Squire  Boone's 
Stockfield  tract." 

The  pre-emption  was  entered  on  the  24th  of  May 
1 782 — "  Lying  on  one  of  the  head  branches  of  Silver  creek, 
to  adjoin  his  settlement  on  the  east  side,  and  to  extend 
vf  the  branch,  on  both  sides  thereof,  for  quantity." 


After  an  entry 
has  been  once 
furvey ed,  &  the 
furvey  record- 
ed, the  warrant 
merges  In  the 
furvey  j  and  a 
fecond,  or  re- 
furvey,  is  ille- 
gal. 

The  infancy 
of  the  owner  of 
the  entry, when 
furveyed,  does 
not  alter  the 
cafe. 

Ifthefirft  fur- 
vey were  frau- 
dulently mildi- 
rected  by  an  a- 
gent  of  the  pro- 
prietor,it  would 
not  alter  the 
cafe. 

But  if  the 
perfon  commit- 
ing   the    fraud 


5G8  SPRING  TERM,  180*. 

EsTtLL,  &e,  rfhe  connected  plat  presented  the  branch  here  called 
Ha « tT  heirs.  *°r>  running  neatly  from  north  to  south,  and  passing  a 
small  distance  east  from  the  land  covered  by  the  settle- 
had  appropna-  ment,  as  directed  to  be  surveyed  bv  the  court. 
thus  loft,  *  it  Nathaniel  Hart  died  in  1782,  having  first  duly  pub* 
might  afFeft  iis  lished  his  last  will  and  testament,  which  has  been  ad- 
citle,and  thatof  mitted  to  record,  as  fully  proved.     By  this,  the  testator 

thole  who  claim  •    ^       l-  *j  1  •  cv  i   -*t     i_       •    i 

under  him  with  appoints  his  widow,  his  sons,  bimpson  and  .Nathaniel, 
notice.  and  his  brothers,  David  and  Thomas,  "  executors  and 

A  furvey  va-  overseers  of  his  last  will  and  testament."  "  The  execu* 
entry,  is  not  lors  are  authorised  to  sell  off,  as  soon  as  they  think  lit,  so 
void,  but  void,  much  of  the  real  and  personal  estate,  as  shall  be  sum- 
able,  cient  to  pay  off  all  just  debts,"  and  "  all  the  expenses 
Hon  for  mark-  tnat  shall  be  necessary,  towards  the  surveying  the  seve- 
ingandimprov- ral  tracts  of  land."  The  testator  requested  his  execu- 
mg,  is  fupenor  tors  to  „\ve  to  g^j^  0f  njs  njne  children,  as  they  come  of 

to  a  fettlement  °  ,  a  1  u       i      i         ,     r 

&  pre-emption  a8'e'  or  marry,  a  negro,  horse  and  saddle,  bed  and  tur- 
for  a  village  niture,  "and  a  good  tract  of  land,  not  to  exceed  1000 
"Si'f*  ft  f  acres*"  Then  he  says,  "  And  I  leave  all  my  children  un- 
land  be  proved  aer  •&*  tuition  and  care  of  my  beloved  wife  ;  to  be  edu- 
to  be  notorious,  cated  according  to  their  several  circumstances  ;  for 
»t  muft  be  in-  wnicn   ancj  other  purposes,   I  lend  to   my  said  wife,  all 

tended  that  the    ,  '.  ,  .         ~      *,  \  ,  J         i      •         i 

boundary  could  the  residue  or  my  real  and  personal  estate,  during  her 
be  found,  on  a  life,  or  widowhood  ;  and  at  her  death,  or  marriage,  my 
reasonable  will  and  desire  is,  that  all  my  estate,  both  real  and  per- 
Dire&ions  for  sonal»  be  equally  divided  amongst  my  said  nine  children.'* 
/urveyinganen.  In  1784,  the  widow  employed  the  surveyor  to  survey 
try  which  calls  t^e  entries  \n  question,  and  "  sent  for  Daniel  Boone,  td 

to  include  an  ob.    ,  <  •  i  ,  ,  •        i»       r      t 

jefl,  and  join  a-  shew  the  said  settlement  and  pre-emption.        In  Janua- 

■other  furvey.    ry,  of  that  year,  surveys  were  executed,  by  Boone's  di- 

Directions  for  recti0ns  ;  and  in  Tune,  of  the  same  year,  these  surveys 

lurveyinganen-  .  ,  •  1     i  r 

try  which  calls  were  registered  ;  but  no  grants  issued  thereon,  tor  want 
toadjoinafmall  of  the  names  of  the  heirs  of  Nathaniel  Nart,  for  whom 
»ne,  and  run  uP  tke  survevs  pUrp0rted  to  have  been  made. 

a  water  courie,         n  }      ~    .  r  , 

near  to  the  o-      Boone,  by  virtue  of  an  entry  in  his  own  name,  pro- 
ther  entry.         cured  a  patent  for  the  land  adjoining  these  surveys. 
An  entry  held       jn  Tune  1798    Nathaniel  Hart,  then  the   only  acting 

void  for  uacer-  J  I  ,  i  1  •    i_  t 

tainty.  executor,  caused  re-surveys  to  be  made,   which  covered 

The  rule  laid  part  of  the  land  patented  to  Boone  ;  upon  which,  grants 
^"relief  where  ve  'ssue^  to  tne  said  complainants,  the  devisees,  heirs, 
the  cafe*  made  and  representatives,  of  Nathaniel  Hart,  deceased, 
out  is  not  en-  It  was  agreed,  that  "  At  the  time  the  first  surveys,  and 
mely  as  claim-  nnt\\  tne  ]ast  surveys  were  executed,  a  part  of  the  heirs 
of  Nathaniel  Hart,  deceased ,  were  infants,  under  the  age 
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of  twenty-one  ;  that  Simpson  Hart,  the  eldest  son,   died    Estill,  &c, 
in  1786,  having  acquired  a   lawful  age  ;  that  Nathaniel  HAaT^'hihs. 
Hart,jun,  the  eldest  living  son,  arrived  at  lawful  age  on. 
the  30th  September  1791.1'. 

The  circuit  court  were  of  opinion,  that  the  complain- 
ants had  a  right  to  re-survey  the  entries  of  their  ances- 
tor ;  that  the  surveys  executed  in  1798,  were  conforma- 
ble to  the  entries ;  and  that  these  entries  and  surveys, 
gave  the  complainants  the  superior  equitable  title  to  the 
lands  in  controversy,  and  entered  an  interlocutory  de- 
cree accordingly ;  from  which,  by  consent,  the  defen- 
dants appealed  to  this  court. 

This  cause  was  argued  by  Hughes,  for  the  appellants  j 
and  by  Clay  and  Allen,  for  the  appellees. 

The  positions  taken  in  argument,  by  Hughes,  are  so 
fully  embraced  by  the  opinion  of  the  court,  that  it  is 
deemed  unnecessary  to  insert  them.  So  much  of  tho 
argument  for  the  appellees  as  related  to  their  right  to 
make  a  re-survey,  was  as  follows  : 

Clay,  for  the  appellees.— By  the  laws  of  Virginia,  pri~  "jfe*  ~2%t^ 
or  to  1779,  relating  to  land  claims,  a  warrant  was  a  suffi- 
cient authority  to  a  surveyor  to  make  a  survey,  and  en- 
tries were  not  required.  Since  1779,  warrants  are  re- 
quired to  be  entered,  and  give  no  authority  to  make  a 
survey  until  entered,  it  is,  therefore,  the  entry  which 
gives  the  authority.  The  warrant  is  merged  in  it ;  and 
the  authority  derived  under  the  entry,  is  to  make  a  sur- 
vey in  pursuance  of  the  entry  ;  not  to  survey  generally. 
A  survey  made,  but  not  in  pursuance  of  the  entry,  is  a 
mere  nullity. 

The  supreme  court  of.  the  United  States,  decided,  irk 
the  case  of  Mason  vs.  Wilson  (a),  that  such  survey  con-     („)  j  Cranck 
veyed  no  right  to  the  land,  and  was  not  an  appropria-  45« 
tion.     This  court,  in  the  case  of  Greenup  and  Keene  vs. 
Kenton  and  Frazier  (&),  decided,   that  a  patent  did  ap-     ^  ^ntt  lZi 
propriate  land  ;  and,  in  the  case  of  Bradford  vs.   Pat- 
terson (c),  that  neither  the  registry  nor  any  intermediate     .  .   . 
act  between  the  entry  and  patent,  gave  validity  to  a  sur- 
vey, variant  from  the  entry  ;  or,  in  Other  words,  appro- 
priated land.     Such  a  survey,  is,  therefore,  without  au- 
thority or  validity.     It  is  a  void  attempt  at  executing  a 
power,  and  cannot  hinder  a  proper  execution  of  the  pow- 
er.    No  matter  how  far  the  steps  toward  procuring  the 
patent  may  have  gone,  if  the  patent   has  not  issued,  it 
3  X 
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Estill,  &c.  cannot  destroy  the  right  of  properly  executing  the  pow- 

HART*\eirS. er  s''yen  b>'  the  entr7« 

It  is  true,  that  the  court,  in  the  case  of  Jones's  heirs  vs. 
{a)  Pr.  Dec.  Taylors  heirs,  £s?c.  (a),  decided,  that  the  surveyor  should 
have  the  warrant,  as  his  authoritv,  when  he  made  the 
survey  ;  and  in  this  cas?,  the  warrant  was  in  the  regis- 
ter's office,  at  the  time  our  last  survey  was  made.  But 
that  case  is  clearly  distinguishable  from  this.  That  was 
a  survey,  made  prior  to  1779  ;  when  the  warrant,  and 
the  warrant  only,  gave  the  right  to  survey.  Ours  was  a 
survey,  made  under  the  acts  of  1779,  under  the  authori- 
ty of  the  entry  which  remained  in  the  books  uncomplied 
with  ;  and  after  the  warrant  had  been  properly  deposit- 
ed with  the  surveyor,  and  then  was  transferred  into  the 
hands  of  the  officer  designated  by  the  law  for  the  final 
reception  of  it,  for  the  purpose  of  perfecting  the  claim  to 
the  land. 

It  has  been  every  day's  practice,  for  the  principal  sur- 
veyor, when  his  deputy  has  returned  to  him  a  plat  and 
certificate,  if  he  finds  it  defective,  or  the  survey  not  made 
conformable  to  law,  or  so  erroneous  that  the  courses  will 
not  suit,  or  the  like,  to  send  it  back  and  have  a  new  sur- 
vey made.  The  propriety  of  this  proceeding  has  never 
been  questioned. 

If  the  surveyor  have  the  power  thus  to  correct  his 
mistakes  of  admeasurement,  &c.  there  is  the  same  rea- 
son for  his  correcting  his  mistakes  in  giving  form  to  the 
survey,  or  a  construction  to  the  entry.  That  the  mis- 
takes I  have  mentioned  are  corrected  before  the  plat  and 
certificate  is  admitted  to  record,  and  what  I  contend  for 
is  afterwards,  can  make  no  difference  according  to  the 
principle  of  the  decisions  I  have  cited ;  for  neither  record- 
ing nor  registering  give  aright  to  the  land  surveyed. 

But  if  there  could  be  doubts,  as  to  the  right  of  an  adult 
to  make  a  re-survey,  there  can  be  none  as  to  the  rights 
of  these  infants.  If  an  act  be  done  for  infants,  it  will 
bind  them,  if  for  their  benefit ;  but  it  will  not,  if  it  be  not 
for  their  benefit.  The  erroneous  survey  of  1784,  was 
not  for  their  benefit ;  and  therefore,  cannot  bind  them. 
They  had  a  right  to  avoid  what  was  thus  improperly 
done  in  their  names.  The  executors,  if  under  the  will 
they  had  a  right  to  have  surveys  made,  it  must  have 
been  to  make  legal  surveys,  or  surveys  in  conformity  to 
the  entries ;  not  surveys  which  would  destroy  their 
claims* 
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Mrs.  Hart  had  only  a  life  estate  in  the  lands,  and  Estill,  *c 
could  not  do  an, act  which  would  bind  the  inheritance.  HAR^'lie;rSi 
She  could  not  direct  the  surveying,  without  the  assent 
and  concurrence  of  the  guardians  of  the  infants  ;  which- 
it  does  not  appear  was  obtained.  This  survey  was, 
therefore,  without  the  authority,  in  fact,  of  the  persons 
entitled  to  the  land  ;  and,  on  this  account,  also,  not  bind- 
ing.. 

Edwards,  Ch»  J.  delivered  the  opinion  of  the  court..     juiy  ind. 
After  a  statement  of  the  case,  he  proceeded  : — .Several 
questions  have  been  made  in  the  argument  of  this  cause  : 

First— rAfter  the  surveys  had  been  recorded,  and  re- 
gistered, were  the  re-surveys  permissible,  and  warrant- 
ed by  law  ? 

The  second  question  involved  the  validity  of  Hart's 
entries,  and  the  manner  in  which  they  should  be  surveyed. 

The  third  question  respected  the  relative  dignity,  and 
merits  of  the  claims  put  in  issue  between  the  appellants 
and  appellees. 

For  the  appellees,  it  was  argued,  that  they  had  a  right 
to  re-survey — rjst,  Upon  general  principles— r-2ndly,  Be- 
cause of  their  infancy  at  the  time  the  first  surveys  were 
executed — 3rdly,  Because  of  the  fraud  of  Daniel  Boone, 
in  misdirecting  the  surveys,  for  the  purpose  of  saving  his 
own  claim^-4th,  That  the  re-survey  shall  hold,  at  least, 
against  the  purchasers  from  said  Boone,  who  are  charged 
with  notice  of  Boone's  fraud,  before  they  purchased. 

Upon  general  principles,  we  consider  the  surveyor,  by 
virtue  of  his  office,  as  having  no  authority  to.  lay  off  a 
particular  tract  of  land,  for  any  individual.  To  do  so, 
he  must  have  a  special  precept  or  authority.  In  case  of 
400  acres,  granted  by  the  act  of  1779,  for  settlement 
rights,  the  certificate  of  the  commissioners  is  considered 
as  a  sufficient  warrant  of  authority  to  the  surveyor  to 
admit  an  entry,  and  afterwards  to  lay  off  the  land.  In. 
all  other  cases,  a  warrant  duly  obtained  from  the  proper 
authority,  was  required  by  that  act.  When  the  special 
authority  was  once  executed,  it  merged  in  the  survey, 
and  could  not  authorise  the  surveyor  again  and  again  to 
make  surveys,  as  the  whims,  the  frauds,  or  the  better 
judgment  of  the  owner  of  the  warrant,  or  certificate  of 
authority,  should  dictate. 

That  mistakes  and  uncertainty  in  surveys,  and  in  the 
description  of  the  boundaries,  would,  in  some  instances, 
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Estill,  &c.  render  re-surveys  desirable, the  legislature  contemplated., 
Harms'  heir;Jj  in  enacting  the  original  land  law  of  1 779.  But  to  guard" 
against  the  mischiefs  which  might  result  from  such  re- 
surveys,  they  were,  under  certain  regulations,  to  be  per- 
mitted by  the  county  courts  ;  who  were  to  hear  the  peti- 
tion, after  notice  had  been  previously  given,  and  there- 
upon, in  their  discretion,  empower  the  surveyor  of  their 
county  "  To  re-survey  such  lands,  at  the  charge  of  the 
party,  according  to  his  directions,  and  the  original  or  au- 
thentic title  papers,  taking  care  not  to  intrude  upon  the 
possessions  of  any  other  person,  and  to  return  a  fair  plat 
and  certificate  of  such  re-survey  into  the  said  court,  to  be 
examined  and  compared  with  the  title  papers;  and  if  the 
court  shall  certify,  that,  in  their  opinion,  such  re-survey 
is  just  and  reasonable,  the  party  may  return  the  same,  to- 
gether with  his  material  title  papers,  into  the  land-office, 
and  demand  the  register's  receipt  for  them,"  &c. 

The  salutary  provisions  of  this  act ;  the  notice  to  be 
given  to  the  owners  of  adjoining  claims  ;  and  advertise- 
ment at  the  door  of  the  court-house,  on  two  several  court 
days,  of  the  time  of  the  intended  application  ;  form  a 
striking  contrast,  with  the  mere  protest  of  th~  acting  ex- 
ecutor, and  the  re-survey  thereon,  as  used  in  the  present 
instance. 

The  legislature  foresaw  that  many  frauds  and  incon- 
veniences, as  well  upon  the  commonwealth,  as  upon  in- 
dividuals, would  enter  in,  if  the  door  was  open  to  re- 
surveys  at  the  will  of  every  individual.  The  mischiefs 
which  have  resulted  from  a  removal  of  one  of  the  checks 
against  impositions,  that  is  to  say,  from  the  authority  gi- 
ven by  the  act  of  1784,  to  the  register,  to  receive  a  plat 
and  certificate  of  survey,  and  to  issue  a  grant  thereon, 
without  the  original  warrant  of  survey,  ought  to  warn  the 
judge  against  removing  others,  (if  it  were  in  his  power, 
and  within  his  province)  by  judicial  opinions. 

The  land  law  contains  many  expressions,  which,  so  far 
from  doing  away  the  general  principle,  that  a  special  au- 
thority, once  executed,  is  merged  and  at  an  end,  con- 
firms and  establishes  the  principle,  with  respect  to  the 
permission  and  authority  to  surveyors  to  lay  off  tracts  of 
land  for  individuals.  The  land  law  of  1779,  declares, 
that  warrants  "  shall  be  always  good  and  valid,  until  exe- 
cuted by  actual  survey,  or  exchanged  in  the  manner 
herein  (by  the  act)  after  directed." 
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Again,  where  the  lands  on  which  "any  warrant  islo-    Estill, &c. 
cated,    shall  be  insufficient  to  satisfy  such  warrant,  the  Hart™  heirs, 
party  may  have  such  warrant  exchanged  by  the  register    ' 
of  the  land-office,  for  others  of  the  same  amount  in  the 
whole,  but  divided  as  best  may  answer  the  purposes  of 
the  party,  or  entitle  him  to  so  much  land,  elsewhere,  as 
will  make  good  the  deficiency." 

"  Every  person  having  a  land  warrant,  founded  on 
any  of  the  before  mentioned  rights,  and  being  desirous 
of  locating  the  same  on  any  particular  waste  and  unap- 
propriated lands,  shall  lodge  such  warrant  with  the  chief 
surveyor  of  the  county  wherein  the  said  lands,  or  the 
greater  part  of  them,  lie  ;  who  shall  give  a  receipt  for 
the  same,  if  required." 

No  surveyor  was  permitted  "  to  admit  an  entry  for 
any  land,  without  a  warrant  from  the  register  of  the 
land-office,  except  in  the  particular  case  of  certificates 
from  the  commissioners  of  the  county,  for  tracts  of  land 
not  exceeding  four  hundred  acres,  allowed  in  conside- 
ration of  settlements,"  &c. 

The  plat  and  certificate  of  survey,  is  to  express,  among 
other  things,  "  the  nature  of  the  warrant  and  rights  on 
which  such  survey  was  made."  The  warrant  was  to  be 
delivered  to  the  party,  with  the  plat  and  certificate  of 
survey,  and  to  be  returned  to  the  register's  office.  Even 
where  lands,  surveyed  by  virtue  of  any  warrant,  were  ad- 
judged to  another,  upon  a  caveat,  the  party  thus  loosing 
his  land,  could  not  re-locate,  or  survey,  by  virtue  of  the 
old  warrant ;  but  was  put  to  the  necessity  of  suing  out  a 
new  warrant  from  the  register,  for  the  quantity  of  land 
so  granted  to  another,  "  reciting  the  original  warrant 
and  rights,  and  the  particular  cause  of  granting  the  new 
warrant.  And  to  prevent  confusion  and  mistakes  in  the 
application,  exchange,  or  removal  of  warrants,  the  re- 
gister of  the  land-office  is  hereby  directed  and  required 
to  leave  a  sufficient  margin  in  the  record  books  of  his  of- 
fice, and  whenever  any  warrant  shall  be  exchanged,  re- 
newed, or  finally  carried  into  execution  by  a  grant,  to 
note  the  same  in  the  margin  opposite  to  such  warrant, 
with  folio  references  to  the  grant,  or  other  mode  of  appli- 
cation ;  and  also,  to  note  in  the  margin  opposite  to  each 
grant,  the  warrant  or  warrants,  and  survey,  on  which 
such  grant  is  founded,  with  proper  folio  reftrences,"  &c. 
4t'  All  persons,  as  well  foreigners  a?  others,  shall  have  a. 
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Esnti,  &c.   right  to  assign  or  transfer  warrants,  or  certificates  of" 

M#*r?  heirs.  SUrJe^   for  lands-" 

Such  are  the  expressions,  and  such  is  the  general  view 
of  the  land  law  respecting  warrants  ,•  from  which  it 
seems  to  be  the  fair  understanding  of  the  act,  that  a  spe- 
cial authority  or  warrant  to  the  surveyor,  was  in  every 
case  necessary.  That  in  the  case  of  settlement  rights, 
the  certificate  of  the  commissioners  was.the  xvarrant ;  in 
others,  the  -warrant  from  the  register.  That  without 
such  warrant  or  special  authority,  the  surveyor  was  not 
permitted  to  make  a  survey  for  an  individual,  any  more 
than  any  private  person  was  permitted  to  lay  off  a  tract 
of  land.  That  the  law  considered  every  -warrant  as 
merged  in  the  survey,  when  made  a  matter  of  record,  at 
least.  Whether  that  survey  was  in  conformity  with  the 
entry,  or  variant  from  it,  cannot  prevent  the  merger  of 
the  warrant.  A  survey  variant  from  an  entry,  was  not 
void,  but  voidable  only.  If  not  caveated,  a  grant  issued 
upon  it,  which  grant  would  hold  the  land  against  all  claim- 
ants, except  those  who  could  shew  a  prior  title  in  law  or 
equity  :  whereas,  if  such  survey  was  void  ab  initio,  and 
not  merely  voidable,  no  subsequent  act  could  give  it  va- 
lidity ;  the  maxim  being,  quod  ab  initio  non  valet,  in 
tractu  temporis  nonconvalescit. 

Whatever  doubts  might  be  raised,  as  to  the  particular 
time  at  which  the  warrant  shall  be  said  to  be  merged  in. 
the  survey  ;  whether  from  the  time  it  is  approved  by 
the  chief  surveyor,  and  recorded  ;  or  from  the  time  it 
is  delivered  out  to  the  owner  ;  or  from  the  end  of  three 
months  after  the  making  of  the  survey  ;  we  conceive  the 
case  clear,  that  after  registering,  the  warrant  was  no 
longer  an  authority  to  any  surveyor,  to  receive  an  entry, 
or  make  another  survey.  The  warrant,  in  fact,  then,  is, 
or  ought  to  be  with  the  register  ;  and  we  know  of  no 
authority  in  law,  which  could  justify  the  register  in  de- 
livering out  the  original  warrant,  lodged  with  a  survey 
made  by  virtue  of  such  warrant. 

The  infancy  of  the  owner  of  such  warrant,  is  no 
where  made  an  exception,  by  the  land  law,  to  this  gene- 
ral principle.  Indeed,  infants  are  not  (in  the  general) 
excepted  out  of  the  several  forfeitures,  conditions,  and 
limitations,  prescribed  to  other  holders  of  land  claims  ; 
but  in  this  instance,  there  isno  pretence  for  making  an 
exception  in  favor  of  the  complainants.     The  widow  hav- 


SPRING  TERM,  1808.  57 S 

inga  life  estate  in  the  lands,  the  guardian  and  curator,  Estill,  &c. 
by  testament,  of  the  infants,  the  adult  executrix  appoint-  Hart™' heirs, 
ed,  who  does  not  seem  to  have  renounced  the  trust  or  in- 
terest given  by  the  will,  did  procure  the  survey  to  be 
made  in  1784.  Another  executor  arrived  at  full  age, 
and  died  in  1786.  Nathaniel  Hart,  another  executor, 
arrived  at  full  age  in  1791,  and  yet  no  protest  was  made 
against  the  survey,  or  other  survey  executed,  until  1 798  ; 
fourteen  years  after  the  first  survey  had  been  registered. 

If  such  re-surveys  were  indulged,  it  would  make  strange 
confusion  in  neighborhoods,  and  amongst  the  owners  of 
adjacent  claims. 

If  Daniel  Boone  had  fraudulently  misdirected  the  sur- 
vevs  in  question,  it  might  have  affected  his  claim  to  land 
which  ought  to  have  been  included  in  Hart's  surveys, 
and  which  Boone  had  appropriated  to  himself  by  such 
fraud  ;  and  those  who  purchased  from  Boone,  with  no- 
tice of  his  fraud,  might  have  been  compelled  to  surren- 
der their  claim,  to  make  up  any  deficiency  which  had 
thus  been  caused  in  the  claims  of  the  appellees  :  but 
such  fraud  could  not  give  a  right  to  re-survey  generally, 
or  restore  the  warrants  to  their  original  force  and  vir- 
tue. 

The  circumstances  of  the  case  are  by  no  means  suffi- 
cient to  divest  Estill's  title,  derived  from  Boone,  with- 
out notice  of  any  fraud,  as  is  stated  upon  the  oath  of  the 
respondent ;  nor  is  there  evidence  in  the  cause,  to  con- 
vict Boone  of  fraud.  His  claim  was  to  1000  acres, 
granted  by  the  commissioners,  on  the  20th  December 
1 779,  to  Joseph  Hughes,  for  marking  and  improving,  in 
1776  ;  which  pre-emption  had  been  located  by  said  Da- 
niel Boone,  as  assignee  of  said  Hughes,  with  the  surveyor, 
on  the  31st  of  May  1781,  "  to  be  bounded  by  his  old 
lines  which  were  made  by  John  Kennedy,  in  the  year 
1776,  lying  on  a  branch  of  Silver  creek,  adjoining  or 
near  Capt.  Hart."  Hart's  claim  in  controversy,  was  not 
granted  until  the  21st  December  1779,  and  is  but  a  vil- 
lage right;  the  pre-emption  appendant  to  Hart's  settle- 
ment, which  produces  the  interference  with  Hughes, 
was  not  located  until  the  24th  of  May  1782.      $ 

Hughes's  pre-emption  was,  therefore,  of  superior  dig- 
nity to  Hart's  village  right,  and  the  survey  of  Hughes's 
pre-emption,  is  conformable  to  the  old  lines  made  for 
feim  in  1776.     Boone,  therefore,  had  no  fraudulent  in- 
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EsTitt,,  &c.    ducement  to  direct  the  surveys  of  Hart's  claims,  contra* 

1/S.  1  .  TT.  •  I    •  11 

Mart's  heirs.  T  to  location.  .His  error,  m  this  respect,  ought  to  have 
been  looked  upon  more  charitably,  by  the  appellees,  see- 
ing the  executors,  aided  by  the  advice  of  sage  counsel, 
have  committed  blunders  in  the  manner  of  executing  the 
re-surveys,  his  protest  against  the  error  of  the  old  sur- 
veys notwithstanding. 

Upon  the  second  question,  the  court  is  of  opinion, 
that  the  objects  of  general  description,  and  of  special  loca- 
tion, called  lor  in  Hart's  entries,  are  identified,  and  were 
notorious,  as  called  for  by  Hart's  certificate  and  entries. 

Boone's  Stockfield  tract  acquired  its  name  frofn  a  pri- 
vate survey,  made  for  him  under  Henderson,  and  Co.  in 
1776.  This  survey  contained  one  thousand  acres,  with- 
in lines  run  to  the  cardinal  points,  the  north-east  corner 
ot  which  is  identified.  Although  the  particular  lines  of 
this  survey  are  not  deposed  to,  as  objects  of  notoriety, 
yet  the  tract  itself,  is  incontestibly  proven  to  have 
been  notorious  as  early  as  the  years  1779  and  1780; 
from,  which,  the  intendment  is  inevitable,  that  by  reason- 
able inquiry  and  search,  the  boundaries  could  have  been 
found  ;  otherwise,  the  name  only,  and  not  the  tract,  could 
have  acquired  notoriety  ;  Boone's  Stockfield  tract,  is, 
therefore,  considered  a  good  object  of  location. 

Boone's  Stockfield  tract  of  1000  acres,  as  surveyed  in 
1776,  in  a  square  to  the  cardinal  points,  the  north-east 
corner  whereof,  is  represented  on  the  connected  plat,  by 
the  letter  D,  and  reported  as  a  red-oak,  regularly  mark- 
ed, &c.  is  to  be  adjoined  by  Hart's  settlement.  This 
survey  must  also  be  made  in  a  rectangular  figure,  as  near 
a  square  as  the  distance  from  Hart's  improvement  to  the 
Stockfield  tract,  will  permit ;  and  the  said  survey  of  the 
settlement,  is  to  be  so  made,  in  relation  to  the  said  im- 
provement, as  that  a  parallel  of  latitude,  drawn  through 
the  improvement,  will  bisect  the  survey. 

The  pre-emption  appendant  to  the  said  settlement  is  to 
adjoin  it,  beginning  at  the  south-east  corner  of  the  settle- 
ment, thence  with  the  eastern  boundary  thereof,  passing 
the  north-east  corner,  and  continuing  the  course  until 
the  base  of  a  square  area  of  1000  acres  is  produced  ;  the 
said  square  area  to  be  then  laid  off  and  constructed  on 
said  base,  on  the  east  thereof. 

Lewis  Craig's  settlement  and  pre-emption,  as  assignee 
of  Jonathan  Jennings,  who  was  a  villager,  is  one  of  the 
claims  put  in  issue. 
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The  certificate  was  granted  by  the  commissioners,  on    Estill,  &c. 

the  4th  of  November  1779.     On  the  next  dav,  the  set-  „      V\  ■ 

...  1*11  •»       Hart  s  heirs, 

dement  ngnt  was   entered  with  the  surveyor,    m  the 

words    of  the  certificate,    "  On  the  east  side  of  Silver 

creek,  beginning  half  a  mile  above  the  lands  said  to  be 

claimed  by  Hart,  running  up  the  said  creek  for  quanti- 

The  pre-emption  was  entered  on  the  26th  of  April 
1780,  "joining  round  his  settlement." 

If  Hart's  fork  of  Silver  creek  is  to  be  supposed  as  the 
stream  intended,  then,  the  call  to  lie  on  the  east  side,  „ 
will  prevent  any  interference  with  Hart's  surveys  of 
1784.  Silver  creek  is  not  represented  on  the  plat ;  but 
if  it  had  been,  still  great  difficulties  would  remain  to  be 
solved.  What  land  was  "  said  to  be  then  claimed"  by 
Hart,  is  very  indefinite,  when  used  in  the  entry  of  the 
settlement.  Nathaniel  Hart  had  not  then  obtained  his 
certificate  ;  his  improvement  was  notorious  ;  but  whe- 
ther he  claimed  a  pre-emption  of  1000  acres,  or  400 
acres  for  raising  a  crop  of  corn  on  the  land  in  1779  ;  or 
a  settlement  and  pre-emption,  as  afterwards  granted  ;  or 
in  what  manner  he  claimed  the  land  to  lie  around  his 
improvement ;  the  testimony  does  not  inform  us.  That 
Nathaniel  Hart  was  the  person  intended,  does  not  cer- 
tainly appear ;  but  perhaps  this  difficulty  alone,  would 
not  have  been  insuperable. 

The  evidence  shews  that  Hart,  in  1775,  made  his 
choice  at  or  near  the  mouth  of  the  branch  leading  up  to 
Twitte's  fort,  and  expected  to  hold  a  mile  square,  under 
Henderson;  and  Co. ;  but  the  claims  of  that  company,, 
had  been  silenced,  before  Hart  improved  in  1779.  We 
think  the  settlement  and  pre-emption  of  Craig,  as  as- 
signee of  Jennings,  is  too  vague  and  indefinite  to  be  sup- 
ported. 

But  as  Craig,  and  those  claiming  under  him,  have  the 
elder  grant,  the  appellees  can  recover  only  the  land  to 
which  they  have  a  superior  equitable  claim. 

The  manner  of  surveying  the  claims  of  the  appellees^ 
has  been  before  directed  ;  but  they  must  be  confined  to 
the  surveys  made  in  1784. 

We  are  of  opinion,  that  the  appellees  have  the  supe- 
rior equitable  claim  to  so  much  of  the  settlement  entry 
of  their  deceased  ancestor,  as  surveyed  and  registered 
in  the  year  1784,  as  shall  be  included  within  the  entry  of 

3  Y 
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Estill,  &c.  fne  settlement,  as  herein  before  directed  ;  and  also  with- 
Hast's  heirs,  *n  t'ie  re-survey  of  the  said  settlement,  on  which  the 
grant  has  issued  :  and  to  so  much  of  the  survey  of  the 
pre-emption  made  in  1784,  as  is  included  within  the 
grant  issued  upon  the  re-survey  of  1798,  and  shall  also 
be  found  to  lie  within  the  said  pre-emption  entry,  as 
herein  before  directed  to  be  surveyed. 

Great  doubt  arose,  whether  the  appellees  ought  to 
have  any  decree,  in  as  much  as  the  surveys  on  which 
their  grants  are  founded,  were  illegal  and  surreptitious  ; 
and  they  have  disclaimed  the  surveys  of  1784.  But  it 
cannot  be  said  that  they  have  disclaimed  the  lands  within 
their  surveys  and  patents.  Wherever  the  entries,  surveys, 
re-surveys,  and  grants,  correspond,  the  appellees  shew 
an  equity,  united  with  a  right,  to  have  demanded  and 
obtained  their  grants  from  the  commonwealth  ;  and  thus 
far,  it  seems  they  ought  to  be  relieved  against  elder 
grants.  They  have  set  up  their  ancestor's  entries  as  the 
foundation  of  their  claim  ;  they  shew  surveys,  and  grants ; 
and  demand  relief  to  the  whole  extent,  but  ask  also  the 
general  relief.  Where  there  is,  then,  a  union  between 
the  case  alleged,  the  relief  sought,  and  an  equity  to  have 
that  relief,  whether  specially  or  generally  prayed  for,  it 
seems  proper  to  extend  the  relief  by  a  decree  pro  tanto. 

The  decree  of  the  circuit  court,  is  erroneous,  in  sanc- 
tioning the  re-surveys,  as  well  as  in  the  construction  gi- 
ven to  the  entries  of  the  appellees. 

It  is,  therefore,  considered,  that  the  said  decree  be  re- 
versed, annulled,  and  set  aside  ;  that  the  cause  be  re- 
manded to  the  said  court,  with  direction  to  dismiss  the 
bill,  with  costs,  so  far  as  it  seeks  relief  against  Daniel 
Boone,  Samuel  Estill,  James  Dinwiddie,  and  Daniel 
Maupin,  claiming  under  the  pre-emption  entered  by 
said  Boone,  as  assignee  of  Joseph  Hughes  ;  the  said  pre- 
emption not  being  interfered  with  by  the  surveys,  or  ei- 
ther of  them,  made  for  the  appellees  in  1784,  by  Thomas 
Allen,  the  deputy  surveyor. 

And  it  is  further  decreed  and  directed,  that  as  to 
Lewis  Craig,  William  Terrell,  Charles  Brown,  and  Wil- 
liam Delany,  the  other  defendants,  a  decree  be  entered 
against  them,  respectively,  that  they  release  and  convey, 
by  deed  of  quit  claim  only,  to  the  said  complainants,  so 
much  of  the  land  to  which  they  have  respectively  ac- 
quired the  elder  title  at  law,  under  the  settlement  and 
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pre-emption  of  Lewis  Craig,  as  assignee  of  Jonathan  Estill,  &c, 
Jennings,  as  shall'be  found  to  be  common  to  the  survey  Hart™'  heirs. 
of  the  settlement  entry  of  said  Nathaniel  Hart,  deceased, 
made  and  registered  in  1784 ;  to  the  re-survey  thereof, 
an  which  a  grant  issued  on  the  15th  of  August  1800; 
and  the  entry  of  said  settlement,  when  run  off  according 
to  the  directions  therefor,  in  this  opinion,  before  given  : 
and  also  so  much  of  the  said  land  to  which  they  have 
claim,  respectively,  under  said  Craig's  settlement  and 
pre-emption,  as  assignee  of  said  Jennings,  as  shall  fall 
within,  and  be  common  to  the  survey  of  the  pre-emption 
entry  of  said  Nathaniel  Hart,  deceased,  as  made  and  re- 
gistered in  1 784  ;  to  the  re-survey  thereof,  on  which  a 
grant  was  obtained  in  August  1800;  and  to  the  entry  of 
said  pre-emption,  when  run  off  as  herein  before  direc- 
ted. To  ascertain  which  said  respective  quantities,  by 
metes  and  bounds,  the  surveyor  shall  be,  by  order  of  said 
court,  directed  to  go  on  the  lands  in  controversy,  and 
survey  and  lay  off  the  said  interferences,  and  make  re- 
port thereof  to  the  court,  that  justice  and  equity  be  done 
between  the  parties,  according  to  the  foregoing  opinion 
and  decree  ;  and  upon  the  coming  in  of  said  report,  that 
the  said  court  make  such  decree,  as  to  costs,  as  shall  be 
equitable.     Which  is  ordered  to  be  certified,  &c. 

And  it  is  further  decreed  and  ordered,  that  the  appellees 
pay  to  the  appellants  their  costs  in  this  behalf  expended. 


WILSON  ^.FLEMING  and  JOHNSON.  7»b  SE- 

THIS cause  was  argued  by  Hughes  and  Bledsoe^  for  Acon&rafilcn 
the  appellant ;  and  by  Clay,  for  the  appellees.  8'ven  *°haD  !;*£ 

Edwards,  Ch~  J.  delivered  the  following  opinion  of  f^"^*™  ob- 
the  court  :— -Fleming  and  Johnson  were  complainants  jetfs,  &  a. v/?«i, 
in  chancery,  seeking  relief  against  elder  grants.  They  wke»thti*weS 
claimed  under  a  settlement  and  pre-emption  granted  to  The  cm ftrac- 
Robert  Ralston,  afterwards  assigned  and  patented  toisoji^wuponaa 
Thomas  Henderson  ;  and  under  an  entry  en  a  treasurv  e,ntr? ^:i,cg  tOT 
warrant,  made  on  the  23d  or  January  1783,  in  the  names  iav£  ,„  a  gjvea 
of  Gillaspie  and  Brooks.  The  defendant  claimed  un-v boundary,  if 
der  George  Zimmerman's  settlement  and  pre-emption, ,t««e  betha:: 

ii  i  i       -.~  •     **-        quantity  fit  for 

and  under  a  treasury  warrant,  entered  on  the  ^jOlu  -May  -cultivation. 
1780,  in  the  name  of  William  Ledg^rwood.     A  claim  . 
was  also  set  up  under  an  entry  for  John  Tabb  ;  but  this.. 
tyas  abandoned. 
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Wilson  The  court  below  directed  the  manner   of  surveying. 

Fleming,  &c.  tne  claims  of  Zimmerman  and  Ledgerwood,  and  left  to 
the  defendant  all  the  land  for  which  he  had  the  elder 
title,  and '  zuhich  tvould  be  included  within  the  respec- 
tive claims  of  Zimmerman  and  Ledgerwood,  when  so 
surveyed.  The  balance  of  the  land  in  dispute,  was  de- 
creed to  the  complainant,  as  having  the  superior  equi- 
table claim  therefor,  under  the  entry  of  Gillaspie  and 
Brooks,  and  under  Thomas  Henderson. 

From  this  decree,  Wilson  appealed  ;  and  here  con- 
tends, that  the  decree  is  erroneous,  because  the  entries  of 
Ralston's  settlement  and  pre-emption,  do  not  cover  the 
land  in  controversy  ;  and  the  entry  of  Brooks  and  Gil- 
laspie is  vague  and  uncertain  •  and  because  the  appel- 
lant has  the  best  title  under  his  entries. 

The  establishment  of  the  entries  under  which  the  ap- 
pellant claims,  is  not  complained  of  by  him  j  nor. can  the 
manner  of  surveying  those  entries,  as  directed  by  the 
court  below,  be  objected  to. 

The  question  is,  did  the  court  decree  more  land  from 
the  appellant,  than  they  ought  to  have  done  ? 

As  Henderson's  claims,  as  assignee  of  Ralston,  are 
surveyed,  in  part,  contrary  to  location,  the  decree  must 
be  erroneous,  unless  the  entry  of  Gillaspie  and  Brooks 
is  valid.  This  entry  is  in  the  words  and  figures  follow- 
ing : 

u  David  Gillaspie  and  Thomas  Brooks,  assignees,  en- 
ter 7000  acres  of  land,  on  a  treasury  warrant,  No. 
1 1,462,  beginning  on  Stoner's  fork  of  Licking,  where  the 
lower  salt  spring  trace  crosses  said  fork,  and  running 
from  thence  along  the  said  trace  to  Harrod's  lick  ;  from 
thence  a  N.  E.  course  to  Hinkston's  fork  ;  from  thence 
up  Hinkston's  fork  to  the  upper  salt  spring  trace  ;  from 
thence  along  the  upper  salt  spring  trace  to^Stoner's  fork, 
and  down  Stoner's  fork  to  the  beginning  ;  to  include 
7000  acres  of  the  best  vacant  land  within  that  boundary, 
if  there  be  that  quantity  fit  for  cultivation." 

Two  traees  are  represented  on  the  plat,  as  intended 
by  the  upper  salt  spring  trace.  According  to  the  oneH 
the  boundary  given  did  not  include  quite  7000  acres  ; 
according  to  the  ether,  it  included  upwards  of  15,00Q 
or  20,000  acres.  If  the  latter,  it  was  contended,  that 
what  land  was  vacant ;  what  fit  for  cultivation  ;  is  unctr 
tain  j  not  apparent ;  and  very  indefinite- 
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This  produced  the  greatest  objection  and  doubt,  as  tot      Wilson 

the  propriety  of  the  decree  of  the   court  below.     They  **■ 

t      ,  •  i  11  •  r  i         1    Fleming,  &c, 

took  the  upper,  or  middle  trace,  in  preference  to  the  up- 
permost trace.  The  lower  trace,  Hinkston,  Harrod's 
lick,  and  Stoner,  were  notorious,  as  called  for  in  the  en- 
try. Both  traces  contended  for  as  the  upper  salt  spring 
trace,  are  well  established  as  existing,  and  used  before  the 
date  of  the  entry.  The  uppermost  trace  was,  perhaps, 
most  generally  known,  and  called  the  upper  salt  spring 
trace  ;  and  was  by  some,  called  the  upper  blue  lick  trace  ; 
by  some,  the  "  Plumb  lick  trace,"  or  "  Strode's  trace." 
The  uppermost  trace  seems  to  have  been  generally 
known,  from  Hinkston  towards  Stoner,  as  far  as  the 
Plumb  lick,  before  the  date  of  the  entry.  The  lower 
salt  spring  trace,  that  is  to  say,  from  Boonsborough  to 
the  lower  blue  licks,  is  proved  to  have  been  marked  out 
in  1775  ;  what  is  called  the  upper  salt  spring  trace, 
(which  passes  by  Plumb  lick)  R.  M'Mullin  swears  he 
assisted,  to  mark  out  in  1789,  though  he  says  he  believes 
}t  was  so  called  before,  by  some  people  ;  but  the  middle 
trace  was  also  known,  and  called  by  some  as  "  the  upper 
$alt  spring  trace"  and  was  plainly  beaten,  as  early  as 
1780,  and  was  travelled  in  going  to  the  upper  salt  spring, 
from  Boonsborough.  This  is  particularly  proved  by 
Oswald  Townsend,  and  Samuel  Boone,  jun.  If  both 
traces,  then,  were  called  and  known  as  the  upper  salt 
spring  trace,  before  the  date  of  the  entry,  let  us  resort 
to  that,  to  see  to  which  the  preference  should  be  given. 

The  expressions  in  the  entry,  "  to  include  7000  acres- 
of  the  best  vacant  land,  if  there  be  that  quantity  fit  for 
cultivation,"  have  been  urged  as  an  indication  that  the 
uppermost  trace  was  intended. 

They  cannot  have  any  great  influence  in  deciding  the 
question,  as  to  which  trace  the  locator  had  in  view  ;  but 
the  doubt  expressed,  whether  the  quantity  could  be  had 
within  the  bounds,  seems  rather  to  favor  the  restriction 
to  the  middle  trace. 

There  could  not  be  a  doubt,  but  that  the  quantity 
could  be  obtained  by  going  to  the  Plumb  lick  trace  ;  un- 
less the  locator  is  supposed  to  have  meant  to  give  him- 
self room  to  play  about  and  choose  the  best  land  for  cul- 
tivation, and  clear  of  former  claims,  within  fifteen  or 
twenty  thousand  acres. 

If  §uch  wera  the  unequivocal  meaning  of  the  entry, 
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Wilson  some  difference  of  opinion  would  exist,  perhaps,  amongst 
Fleming  &c,  the  members  of  the  court,  as  to  the  validity  of  the  entiy. 
But  a  person  acquainted  with  the  relative  situation  of 
Stoner,  Harrod's  lick,  Hinkston,  the  middle,  and  the 
lower  traces,  might  reasonably  doubt  whether  700& 
acres  would  be  obtained  and  included  in  the  bounds 
prescribed  by  the  entry. 

No  person  was  bound  to  locate  or  survey  lands  unfit 
for  cultivation  ;  and  if  any  part  should  be  occupied  by 
former  entries,  the  party  was  not  bound  to  waste  his 
warrant  upon  such  part. 

In  this  entry,  there  seems  to  be  abundant  caution  to. 
to  save  the  warrant  from  a  barren  and  unprofitable  loca- 
tion ;  but  we  see  no  evidence  that  the  locator  wished  a 
greater  quantity  than  his  warrant  entitled  him  to. 

If  it  were  indifferent,  then,  upon  the  face  of  the  entry, 
and  the  facts  alluded  to  therein,  whether  the  upper  or 
the  uppermost  trace  was  intended  ;  and  the  one  would 
stand  with  the  law,  the  other  against  the  law  ;  the  former 
construction  ought  to  prevail,  ut  res  magis  valeat  quam 
pereat.  But  a  person  who  had  pursued  the  directions 
of  the  entry,  from  the  beginning  along  the  lower  trace, 
to  Harrod's  lick,  thence  to  Hinkston,  and  up  that 
stream  till  he  arrived  at  the  middle  trace,  would  have 
concluded,  in  common  reason  and  belief,  that  it  was  the 
trace  he  was  to  pursue  to  Stoner.  If  he  had  known,  as 
well  he  might,  that  this  trace  led  to  the  upper  salt- 
spring,  and  that  it  would  give  the  quantity,  or  nearly  soy 
he  must  have  been  satisfied  that  the  allusion  of  the  en- 
try was  to  that  trace. 

Upon  this  view  of  the  entry,  this  court  is  of  opinion, 
the  entry  of  Gillaspie  and  Brooks,  was  rightly  supportea> 
by  the  circuit  court  ;  and  that  it  gave  the  appellees  in 
conjunction  xvith  the  settlement  and-  pre-emption  of  Ral-. 
ston,  assigned  to  Henderson,  the  superior  equitable  claim, 
to  the  land,  as  decreed  by  the  circuit  court. 

Decree  affirmed. 


JACKSON  vs.  MACEY. 

A  fale  of fiaves       THIS  cause  was  argued  by  Allen,  for  the  plaintiff;  and;. 
^judged     co-  b    Talbot,  for  the  defendant. 

iourable&  trau.      J  „  '  >~,Tii-  -iir-ii-  ••  r 

dutebt,underits      Edwards,  Ch.  J.  delivered  the  following  opinion  or 
particular   cir=  the  court  :-— The  defendant  in  this  court,  who    was  the, 
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complainant  in  the  court  below,  filed  his   bill,  for  the      Jackson 
purpose  of  obtaining  a  division,  and  a  decree  for  the  pos-      Macey. 
session  of  three-tenths  of  the  slaves  of  which  Joshua  Jack- 
son, senior,  died  possessed,  and  to  which  the  complain-  coinftahcea,  a. 
ant  claimed  title,  by  fair  and    bona  fide  purchases,  for  a  j£  purthafer. 
valuable  consideration,  made  either  mediately  or  imme-     in  a  fait  for 
diately,  from  three  ("out  of  ten)  of  the  children  and  dis-  the  divifion  of 

..      .J ■  c     ,  -,i  i  fiaves  the  court, 

tnbutees  ol  the  said  deceased.  u?on  a  proper 

In  opposition  to  which  claim,  one  of  the  defendants,  cafe  made  out, 
Joshua  Jackson,  junior,  son  of  Joshua  Jackson,  deceased,  Ta^fforder  l£e 
sets  up  title  under  a  purchase,  which  he  alleges  he  made  the  'flaves  imo 
from  his  father,  in  1794,  in  Tennessee,  of  the  negro  wo-  his  poffeffion, 
man,  Hannah,  from  whom  three  of  the  other  slaves  have  and  hire  them 
since  descended  :  about  which  period,  he  alleges,  that  The  court  may 
the  negro  woman,  Hannah,  being  afflicted  with  some  decree  a  fale  of 
disease,  fsupposed  to   be  the  effects   of  poison")  his  de-  \he   flaves»  " 

,    r     ,  ,  1  •        i  -i  i  i  ■  /  r  they  cannot  be 

ceased  father  proposed  to  his  children,  that  if  any  of  divided  in  kind, 
them  would  take  her  to  a  doctor,  and  have  her  cured, 
that  in  that  event,  she  should  belong  to  whichever  of 
them  would  do  so  ;  that  his  children  all  declined  so  do- 
ing, except  the  defendant,  Joshua,  who  took  her  to  a 
doctor,  and  had  her  cured.  And  that  she  was  always 
afterwards  acknowledged  by  his  father,  to  be  his  proper- 
ty. He  says  he  does  not  recollect  how  much  he  paid  the 
doctor  ;  admits  it  was  a  small  sum,  and  alleges  it  is  im- 
material whether  it  cost  him  much,  or  whether  the  doc- 
tor favored  him,  ty  making  a  small  charge,  on  account 
of  his  youth  and  poverty. 

The  circuit  court  decreed  a  division  of  the  slaves,  and 
that  the  complainant  should  have  allotted  to  him,  three- 
tenths  of  the  whole  of  them  ;  and  if  the  commissioners 
appointed  to  make  the  distribution,  should  find  it  im- 
practicable otherwise  to  allot  to  the  complainant  three- 
tenths,  that  they  should  sell  so  many  of  them  as  would 
enable  them  to  raise  for  the  complainant,  three-tenths  of 
the  value  of  the  slaves.  Commissioners,  who  were  ap- 
pointed, proceeded  to  make  the  division  ;  but  their  re- 
port being  excepted  to  by  the  defendants,  was  quashed  ; 
and  at  the  same  term,  the  defendant,  Joshua,  prayed  an 
appeal  to  this  court ;  which  was  granted. 

Whereupon,  the  court,  on  the  application  of  the  com- 
plainant, directed  the  sheriff  to  take  possession  of  the 
slaves,  and  hire  them  out,  subject  to  the  future  order  of 
the  court.     From  this  order,  Jackson  prayed  an  appeal ; 
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Jackson      which  was  refused.     Re  then   sued  out  a  writ  of  error* 
JvlAciY.       Snc^    obtained    a  supersedeas ;  and  the   errors  assigned, 
cull  in  question,  as  well  the  merits  of  the  decree,  as  the 
propriety  of  the  order  aforesaid. 

From  the  evidence  in  the  cause,  it  clearly  appears, 
.that  at  the  time  the  sale  from  Joshua,  the  father,  is  alleg- 
ed to  have  been  made  to  Joshua,  the  son,  he  was  an  in- 
fant, living  with  his  father  ;  and  that  the  negro  woman, 
Hannah,  and  her  increase,  remained  in  the  possession  of 
the  father,  until  his  death,  about  three  years  after  ;  and 
that  she  afterwards  remained  in  the  possession  of  the  wi- 
dow of  Joshua,  the  father,  until  some  time  in  1804  ;  af*- 
terthe  purchases  made  by  Macey,  of  the  three  shares  of 
the  slaves. 

The  evidence  relating  to  the  pretended  sale,  is  contra- 
dictory, and  some  oi'  it  wholly  unworthy  of  credit ;  the 
witnesses  For  the  defendant,  are  all  of  the  family  ;  and  it 
does  not  appear  that  the  claim  of  Joshua,  the  son^  was 
heard  of  in  the  neighborhood,  or  known  out  of  the  fami- 
ly, until  after  the  purchases  made  by  Macey  ;  and  the  ne- 
gative is  as  strongly  proved  as  a  negative  is  well  capa- 
ble of.  The  sale  is  positivehy  sworn  to  by  William  Of- 
fitt,  the  uncle  of  Joshua,  the  defendant  ;  he  proves  a  de- 
livery of  the  woman,  and  her  increase,  afterwards  to  be 
born,  immediately  after  her  return  from  the  doctor's  ; 
an  I  the  payment  of  two  dollars  to  the  doctor  for  her  cure. 
His  deposition,  however,  destroys  its  own  credibility. 
Ke  is  asked,  how  he  knew  that  two  dollars  was  the  sum  paid 
the  doctor  ?  Fie  answers,  he  knew  it  because  he  saw  the 
doctor's  account.  But,  being  asked  if  he  can  read  ;  he 
answers,  that  he  cannot.  If  he  cannot  read,  how  could  he 
know  how  much  was  paid  the  doctor,  by  seeing  his  bill? 
He  might  as  well  say  he  knew  it  because  he  saw  the 
doctor's  walking  cane.  Such  a  witness  ought  not  to  be 
believed  by  a  court  or  jury. 

Two  of  the  sisters,  and  one  of  the  brothers  of  Joshua* 
the  son,  swear  that  they  heard  their  father  tell  him  that 
if  he  would  take  her  to  the  doctor,  and  have  her  cured, 
she  should  belong  to  him  ;  and  that  he  sent  her  by  Jo- 
nathan Underwood,  and  had  her  cured  ;  but  they  speak 
of  the  proposition,  as  being  made  to  Joshua  Jackson, 
only,  without  making  any  mention  of  the  proposition  be- 
ing made  to  the  children,  generally,  and  accepted  by 
Joshua,  as  he  alleges.     The  credibility   of  the  brother 


SPRING  TERM,  1808.  585 

15  pretty  strongly  attacked  by  the  ether  evidence  in  the      J'-cxson 

It  is  proved  in  the  cause,  that  Joshua,  the  son,  after 
Macey's  purchases,  when  he,  Joshua,  was  about  to  take 
the  negroes  home,  declared  that  the  contract  for  Han- 
nah, and  her  cure,  had  been  made  with  him  by  his  mo- 
ther, and  not  his  father  ;  and  that  if  it  had  been  his  fa- 
ther, he  would  entertain  no  doubts  about  keeping  the  ne- 
groes. 

The  defendant,  Joshua's,  assertion,  that  his  title  to  the 
negroes,  was  always  acknowledged  by  hi*  father,  in  his 
lifetime,  is  also  disproved. 
■  It  appears  that  about  1804,  he  went  to  his  mother's, 
and  told  her  he  wanted  what  little  property  he  had  there  ; 
and  that  the  old  woman  brought  the  negroes  claimed  by 
him,  out  of  the  kitchen,  and  delivered  them  to  him  in 
the  presence  of  two  witnesses,  and  then  declsred  they 
were  his  property.  This  is  the  first  time  his  claim  ap- 
pears to  have  been  known  out  of  the  family  ;  and  the 
transaction  bears  A  very  suspicious  aspect. 

Under  all  these  circumstances,  (and  there  are  others, 
not  mentioned,  for  sake  of  brevity)  we  are  of  opinion 
that  the  pretended  purchase,  set  up  by  the  said  Joshua, 
the  son,  ought  to  be  deemed  merely  colourable  and  frau- 
dulent, as  to  creditors  and  purchasers. 

But  it  has  been  said  that  Macey  is  no  creditor  ;  which 
is  true  :  and  that  he  Ought  not  to  be  deemed  such  a, 
purchaser  as  should  be  protected.  Indeed,  it  is  alleged 
he  is  a  mere  volunteer,  claiming  under  some  of  the  dis- 
tributees, arid  standing  in  no  better  situation  than  they 
did.  He  is  a  bona  Jide  purchaser  from  them,  for  a  va- 
luable consideration,  without  notice  ;  and  this  pretend- 
ed sale  is  as  much  a  deceit  upon  him,  as  if  he  had  pur- 
chased from  the  father. 

It  is  alleged  that  he  did  not  purchase  from  any  one  in 
possession  ;  and,  therefore,  it  is  no  fraud  upon  him. 
But  we  are  of  opinion,  that  under  the  circumstances  of 
this  case,  the  possession  of  the  mother  ought  to  be  con- 
sidered the  possession  of  the  distributees-  The  negroes 
were  all  permitted  to  remain  with  her,  and  it  was  im- 
possible to  distinguish,  by  how  many  different  means  she 
held  them  ;  and  the  legal  and  natural  presumption  was, 
that  she  held  them  as  the  property  of  her  late  husband, 
or  of  his  children. 

3    Z 
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Jackson  We  are^  therefore,  of  opinion,  that  there  is   no  error 

Uacxy.  m  tne  decree  of  the  inferior  court,  in  decreeing  to  the 
complainant,  three-tenths  of  the  slaves  of  which  Joshua 
Jackson,  senior,  died  possessed  ;  or  three-tenths  of  their 
value,  in  case  a  division  should  be  otherwise  impracticable. 
The  order  directing  the  sheriff  to  take  possession  of 
the  slaves,  and  to  hire  them  out  until  further  order,  &c. 
has  been  said  to  be  an  arbitrary  and  unprecedented  pro- 
ceeding. That  it  was  the  exercise  of  an  extraordinary 
poAver,  which  ought  not  to  be  resorted  to,  but  for  some 
very  cogent  reasons,  and  for  the  purpose  of  securing 
complete  justice  to  be  ultimately  done  between  the  par- 
ties, must  be  admitted.  But  we  have  no  doubt  the  chan- 
cellor had  such  a  power,  upon  a  proper  case  being  laid 
before  him  ;  such  as,  that  the  defendant  was  about  run- 
ning the  slaves  out  of  the  state,  or  the  like. 
Decree  affirmed. 


July  vh.  TAYLOR  vs.  GIGER. 

In    aftions      THIS  cause  was  argued  by  Allen,  for  the  plaintiff; 
for  a  tort,  aver-  and  by  Talbot,  for  the  defendant. 

b^frt'Ufidefo!  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
exceffivedama-  trie  court : — This  was  an  action  on  the  case,  brought  by 
ges,  unlefs  it  be  Taylor  against  Giger,  for  erecting  a  mill-dam,  whereby, 
flagrantly  out-  as  fae  declaration  charges,  the  water  was  dammed  up  so 
New  trials  as  to  cause  it  to  overflow  some  of  Taylor's  land  ;  and 
fliould  bemov-  so  as  to  destroy  his  timber;  and  whereby  the  water  be- 
ed  tor  on  a  rule  came  stagnated,  so  as  greatly  to  annoy  the  health  of  Tay- 
or,  at  leaft,  the  lor's  family,  &c.  The  defendant  pleaded  not  guilty,  and 
grounds  of  the  the  plaintiff  joined  issue  thereupon. 
dtT'0"  ed^in  On  the  trial  of  the  cause,  the  jury  found  for  the  plain- 
writing,  tiff  five  hundred  dollars  in  damages.  The  defendant 
The  affida-  moved  for  a  new  trial,  (as  the  record  states)  "  upon  the 
vit   of  jurors,  wh0ie  case,"  and  upon  the  affidavit  of  five  of  the  iurors, 

ought  not  to  be  ....  l    .  ,  .    ,     ,  r  ,    ,     • 

received,  to  explaining  the  grounds  upon  which  they  round  their  ver- 
prove  misbeha-  diet,  as  to  the  quantum  of  damages.*  The  court  set  aside 
viour  in  them-  tke  ygrfJict,  and  granted  a  new  trial ;  to  which  the  plain- 
feiiow'jurors,as  tiff  excepted,  and  in  the  bill  of  exceptions  hath  set  forth 
a  ground  for  a  the  whole  of  the  evidence  given  upon  the  trial,  and  the 
new  trial.  affidavit  of  the  jurors. 

*  They  ftated  that  they  were  under  the  impreffion,  that  this  action  would  be 
a  bar  to  a  future  recovery,  if  the  mill-dam  was  continued  ;  and,  therefore,  they 
found  higher  damages  than  they  otherwifg  would  have  dgn«, 
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Upon  the  second  trial,  the  jury  found  for  the  defen-  Taylor 
dant,  and  judgment  was  thereupon  rendered  for  him  ;  to  gig**. 
reverse  which  proceedings,  Taylor  prosecutes  this  writ 

of  error.  h  T^ffiS 

The  material  question  to  be  decided,  is,  whether  the  toav*  vc°dja  *  a. 

first  verdict  was  properly  set  aside,  and  a  new  trial  grant-  new  trial  ought 

ed,  either  upon  the  evidence,  or  the  affidavit,  of  the  ju-  never  t0  he, 

r  *        granted   on  the 

^ors'  m    #  m  affidavit  of  any 

We  are  clearly  of  opinion,  that  upon  the  evidence  gi-  ot  them,ftating 
ven  upon  the  trial,  there  was  no  cause  for  granting  a  new  the    {?f°£ndf 
trial.     There  is  some  contrariety  in  the  evidence,   but  °{^d  Iheuwu 
the  weight  of  it  is  in  favor  of  the  plaintiff;  nor  does  it  diet. 
appeal*,  from  the  evidence  stated,  that  the  verdict  was 
contrary  to  law.. 

In  actions  of  tort,  sounding  purely  in  damages,  where 
there  is  no  certain  criterion  to  go  by,  a  new  trial  ought 
not  to  be  granted)  for  excessiveness  of  damages,  unless 
the  damages  found  are  so  enormous  as.  to  shew  that  the 
jury  were  under  some  improper  influence,  or  were  led 
astray  by  theviolence  of  prejudice  or  passion.  It  is  not 
enough  that  the  judge  may  think  he  would  not  have  gi* 
ven  so  much,  if  he  had,been.one  of  the  jury.  He  ought 
to  see,  clearly,  that  the  damages  are  flagrantly  outrage- 
ous, and  that  the  verdict  cannot  be  just,  hefore  he  will, 
on  that  ground,  grant  a  new  trial ;  otherwise,  the  ver- 
dict of  the  jury,  must,  in  all  cases,  depend  on  the  opinion 
of  the  judge,  and  the  constitutional  trial, by  jury,  will  be 
prostrated. . 

It  does  not  seem  to  us,  from- the  evidence  given,  that 
the  damages  were  so  excessive  as  to  authorise  a  new 
trial ;  and,  indeed,,  they,  appear  tp  us  to>  be  in  no  wise 
extravagant. 

These  general  observations,  have  been  made,  in  soma 
measure,  necessary,  by  the  loose  manner  in  which  the 
motion  for  a  new  trial  was  made  ;  from  which,  we  are 
left  to  conjecture,  as  to  the  grounds,  of  the  application,  so 
far  as  relates. to  the  evidence  ;  .no  particular  ground  be- 
ing stated. by  the  appellant,  except  the  affidavit  of  the  ju* 
rors. 

This  loose  practice  of  permit-ting  a  motion  for  a  new 
trial  to  be  made,  "  upon  the  whole  case,'' ought  never  to 
be  indulged  by  a  court.  The  party  ought  to  be  required 
tp  give  a  rule  to  shew  cause  ;  or,  at  least,  to  state  expli- 
citly^ in  writing,  the  grounds  of  his  application,  in  order 
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Taylor      tnat  tne  other  party  may  have  a  fair  opportunity  of  meet- 
Gigm.       ingthem. 

The  propriety  of  granting  the  new  trial,  must  rest  up- 
on the  affidavit  of  the  jurors. 

The  affidavits  of  jurors,  going  to  impeach  the  verdict, 
have  been  sometimes  received, and  sometimes  rejected  ; 
but  even  in  those  cases  in  which  they  have  been  permit- 
ted to  be  used,  the  judges  have,  very  properly,  declared, 
that  they  ought  to  be  very  cautiously  received  ;  and  that 
the  case  ought  to  be  clearly  made  out,  before  a  new  tri- 
al should  be  granted,  To  decide  that  the  affidavit  of 
the  jurors,  should,  in  no  case,  be  received  to  impeach  the 
verdict,  would,  perhaps,  be  going  too  far  ;  and  would  be 
contrary  to  many  precedents.  But  to  permit  them  to 
be  used,  in  all  cases,  to  explain  the  grounds  upon  which 
the  jury  made  up  the  verdict,  would  be  extremely  dan- 
gerous and  improper.  The  question  of  difficulty,  is,  in 
what  cases  they  ought  to  be  received,  and  in  what  cases 
rejected. 

There  is  one  class  of  cases,  where  the  affidavits,  or  the 
depositions  of  the  jurors,  have  been  received  to  impeach 
the  verdict,  by  shewing  that  there  was,  in  truth,  no  ver- 
dict ;  and  that  the  jurors,  or  part  of  them,  never  did  con- 
sent to  it,  as  rendered.  Such  was  the  case  oiCohran  vs. 
Street,  2  Wash.  Rep.  79  ;  and  such  was  the  case,  where 
eleven  of  the  jurors  swore  that  they  had  agreed  to  find 
for  the  plaintiff,  and  to  give  him  five  shillings  damages  ; 
but  that  their  foreman  had,  through  mistake,  delivered  a 
verdict  for  the  defendant :  and  several  other  cases  of  a 
similar  kind. 

On  the  other  hand,  it  has  been  determined,  and  we 
think  properly,  that  the  affidavits  of  the  jurors  ought 
not  to  be  received,  to  prove  misbehaviour  in  themselves 
and  their  fellow-jurors  ;  but  that  wherever  misbeha- 
viour of  the  jury  is  relied  on,  as  a  ground  for  anew  trial, 
it  ought  to  be  made  out  by  other  evidence. 

We  cannot  discover  any  case  where  the  jurors  have 
consented  to  the  verdict,  and  where  they  have  been  per- 
mitted afterwards,  by  their  affidavits,  for  the  purpose  of 
impeaching  or  setting  aside  their  verdict,  to  explain  the 
train  of  reasoning,  or  the  grounds,  either  of  law  or  fact, 
assumed  by  them,  inducing  that  consent.  Such  a  prac- 
tice, if  tolerated,  would  be  extremely  dangerous.  It 
would  create  a  violent  temptation  for  the  loosing  party 


I  Bur.  383. 
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%o  tamper  with  the  jurors  ;  and  by  private  conversations  Tayio* 
with  them,  after  the  trial,  he  might,  and  frequently  gigi* 
would  impose,  both  on  the  jurors  and  the  court,  the  af- 
ter-thoughts of  the  jurors,  for  their  opinions  in  the  jury 
yoom.  Few  verdicts  in  disputed  cases,  could  stand,  if 
the  parties  shall  be  permitted,  by  such  after-conversa- 
tions with  the  jurors,  to  bring  before  the  court,  what  may 
be  supposed  to  be  their  mistakes  in  law  or  fact,  made 
out  in  this  way  onlv. 

It  is  the  proper  province  of  the  jury  to  decide  facts  : 
but  the  law  should  be  determined  by  the  court.  It  is 
the  duty  of  the  parties  to  apply  to  the  court,  to  direct 
the  jury  as  to  the  law  arising  out  of  the  case.  If  they 
neglect  to  do  so,  they  ought  not  to  be  permitted  to  ex- 
amine the  jurors  afterwards,  as  to  their  legal  impres- 
sions. If  the  verdict  is  contrary  to  evidence,  or  contra- 
ry to  law,  a  new  trial  may  be  granted  ;  but  it  ought  to 
appear  to  be  so,  from  the  evidence  given  upon  the  trial, 
and  from  the  lav/  arising  on  that  evidence,  without  pene- 
trating the  recesses  of  the  jury  room.  Here,  the  de- 
fendant might,  and  his  duty  required  that  he  should  have 
had  the  jury  informed,  that  a  subsequent  action  might 
be  brought,  for  a  continuation  of  the  nuisance,  or  mill- 
dam. 

If  the  jurors  were  ignorant  as  to  the  law  of  the  case, 
it  was  his  own  fault  that  they  were  so.  But  -whether 
they  zuere,  or  not,  he  ought  not  to  be  permitted  to 
prove,  by  their  affidavits,  after  the  trial.  If  such  a  prac- 
tice were  permitted,  it  is  believed  any  artful  man  might:, 
get  a  new  tnal,  who  would  take  pains  to  talk  afterwards 
with  the  jurors,  and  not  only  get  them  to  give  him  ex- 
planations of  their  views,  but  also,  thus  give  them  his 
own. 

We  are,  therefore,  of  opinion,  that  the  affidavits  of 
the  jurors,  in  this  case,  ought  not  to  have  been  received, 
or  considered  as  making  out  a  proper  case  for  a  new 
trial  ;*  that  the  new  trial  was  erroneously  granted  ;  and 
that,  consequently,  all  the  subsequent  proceedings,  and 
the  judgment  for  the  defendant,  in  the  last  verdict,  are 
erroneous. 

It  is,  therefore,  considered,  that  the  judgment  afore- 
said, be,  and  the  same  is  herebv  reversed,  annulled,  and 
set  aside  ;  and  that  all  the  proceedings  in  the  cause,  in 

*  Htathvs.  Conway,  fpring  1S09,  S,  P,  ; 
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Taylor      the  court  below,  subsequent  to  the  first  verdict,  be  also 

Gige*.       set  aside  ;  and  the  cause  is  remanded  to  the  said  circuit 

court,  with  directions   to  render  judgment   on  the  first 

verdict,  for  the  plaintiff,  for  the  amount  of  the  damages. 

assessed  by  the  jury,  on  his  behalf,  together  with   costs. 


July  Vh.  HARLAND'S  heirs  vs.  EA8TLAND. 

,?f,  ad  perI°-n  THIS  cause  was  argued  by  Allen,  for  the  appellants  ; 
afterwards  ap-  and  by  Hardin  and  Talbot,  for  the  appellee, 
pear  that  there  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
T  ^"thefe'w  tnecourt  : — The  heirs  of  Elijah  Harlandy  exhibited  their 
of '  which  the  bill  against  William  Eastland,  in  which  they  charge,  that 
ftlier  had  no  their  ancestor  was  the  proprietor  of  200  acres  of  land, 
knowledge, and  w;th  an  indisputable  title  ;  that  the  defendant,  Eastland, 

made  no  repre-  ,     ,        ,  .  ,  ~~~~  "».        ,  -.-.,.       ' 

dentation,   this  pretended  to  have  a  title  to  700  acres  of  land  on  Licking, 
isnotacircum-  being  a  moiety  of  1400,  located  and  surveyed  by  John, 
fiance   from      Durham,  near  the  upper  blue  licks  ;  that  their  ancestor 

which  fraud  can  .  ,  c\t'      •  ■  ■  i  •      rr  '  i 

be  infered  ■  nor  wa3  a  resident  ot  Virginia,  and  was  never  in  Kentucky ; 
is  it  a  ground  that  the  defendant  was  well  acquainted  with  the  200 
for  fettmg  afide  acres,  and  applied  to  their  ancestor,  in  Virginia,  to  ex- 

the  contract.         ,         '      ,        rF,  „-._,  e        ,  .  ,    -v.     °         '>,        , 

Exchange  of  change  tne  said  700  acres,  tor  the  said  200  acres  of  land  ; 
lands  is  a  tech  which  exchange  was  effected..  They  further  charge, 
meal  mode  of  tnat  tne  sa}^  Eastland,  upon  the  exchange,  assured  their 
which  the  word  ancestor,  that  the  said  700  acres,  was  first,  second,  and 
exchange  muft  third  rate  land  ;  and  that  it  was  free  from  all  incum- 
beufed.  berences,  and  interfering  claims  :  and,   that  he  would 

It  is  improper  •        •  1  1  ,,     k    ,     • 

to  decide  the  convey  it  with  a  general  warranty  ;  that  their  ancestor,  re- 
merits  of  con-  lying  on  these  assurances,  exchanged  the  200  acres  for 
Aiding  land  t^e  g^  70q  acres?  ancl  bound  himself  to  convey  to  East- 
come  before  the  lana<  the  200  acres,  which  he  has  since  done  ;  that  East- 
court  collateral,  land  executed  his  bond  for  the  700  acres,  which  is  exhi- 
ly  °.nly-  ted  ;  which  bond  binds  Eastland  to  make,  or  cause  to  be 

veyed  by  gene-  made,  a  good  and  sufficient  title,  upon  request,  &c. 
ral  warranty,  be      The  bill  charges,  that  the  exchange  was  fraudulently 
loft,  its  value  obtained,  in  as  much  as  the  greater  part  of  the  700  acres 

will  be  the  mea-     c ,       ,.         r  •    c     •  »•»,  il  ,a. 

fure  of compen.  °*  land,  is  of  very  interior  quality  ;  and  because  there 
fation.  are  a  number  of  interfering  claims,  as  is  alleged,  which 

Informality  m  were  known  to,  but  concealed  by  Eastland,  at  the  time 
not  vitiate  it!'    of  the  contract.     The  title  papers  are  exhibited  of  those 

Cofts  (hould  claims,  and  the  bill  alleges,  that  they  are  superior  to  the 
not  be  given  to  daim  under  which  Eastland  claims  title. 
whrTecovers      The  bill  further  alleges,  that  the  defendant  fraudulent- 
that  only  which  \f  procured  Durham  to  make  a  special  warranty  deedfc< 
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the  ZOO  acres,  instead  of  making  a  general   warranty  ti-  Harlakd's 

tie   himself;  and' the  bill,  and  amended  bill,  pray  that      crs„j. 

the  contract  and  exchange,  may  be  set  aside  ;  and  the    Eastland, 

200  acres  restored  to  the  complainants  ;  or,  if  the  court 

should   not    think    proper  to  set  aside    the   exchange,  obtained  y.lt^. 

and  the  defendant  should  appear  to  be  unable  to  make  a  out  fuit. 

general  warranty  title  for  the  700  acres,  that  the  value 

of  the  200  acres  may   be  decreed  them  ;  and  for  such 

other  relief,  as  in  equity,  and  the  nature  of  their  case, 

may  be  proper. 

The  answer  of  Eastland,  denies  that  the  contract 
should  be  considered  as  an  exchange  ;  denies  that  he 
knew  of  any  interfering  claims,  at  the  time  of  the  con- 
tract ;  or  that  the  claims  which  have  since  come  to  light,  " 
are  superior  to  that  under  which  he  holds.  Ke  further 
denies  that  he  represented  any  particular  proportion  of 
the  land  to  be  first,  second,  or  third  rate  land  ;  says  that 
at  the  time  of  the  contract  with  the  ancestor  of  the  com- 
plainant, he  held  the  bond  of  Durham,  for  the  700  acres, 
being  a  moiety  of  1400  acres,  held  by  him,  of  a  tract  of 
■  acres,  located  by  him  in  the  name  of  Burton  ;  that 

he  had  never  seen  the  land,  and  so  informed  the  ancestor* 
of  the  complainants ;  but  that  he  had  been  informed 
"that  some  of  the  land  was  first  rate,  some  second,  and 
some  third  rate.  He  further  says  he  was  always  wil- 
ling to  make  a  general  warranty,  if  he  had  been  required 
to  do  so  ;  but  says  he  never  was,  by  the  complainants,  or 
their  ancestor.  That  the  deed  from  Durham  to  Elijah 
Harland,  was  made,  to  save  the  trouble  and  expence  of 
two  conveyances,  with  the  consent  of  George  Porterfield, 
who  was  sent  by  James  Harland,  Elijah  Harland's  agent, 
to  receive  the  deed ;  and  that  he  is  willing  to  give  any 
further  assurances,  &c. 

The  circuit  court,  upon  the  hearing  of  the  bill,  decreed 
a  dismission  thereof,  with  costs  ;  but  afterwards,  during 
the  same  term,  amended  the  decree,  by  directing  the  de- 
fendant, Eastland,  to  execute,  in  the  clerk's  office,  to  the 
complainants,  a  bond,  or  other  deed,  with  proper  cove- 
nants, binding  him  to  warrant  and  defend  the  title  of  the 
700  acres  conveyed  by  Durham  to  Elijah  Harland,  the 
ancestor  of  the  complainants. 

From  this  decree,  the  complainants  have  appealed  to 
this  court. 

It  seems  to  us  that  the  conduct  of  Eastland,  as  made 
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out  by  the  exhibits  and  depositions  in  the  cause",  has 
been,  throughout,  fair,  and  free  from  any  imputation  of 
Eastland,  fraud  or  misrepresentation.  There  is  no  evidence  of 
his  having  any  knowledge  of  the  interfering  claims,  at 
the  time  of  the  contract;  or  of  his  having  made  any  re- 
presentation, of  any  kind,  on  the  subject.  Nor  is  there 
any  evidence  that  he  represented,  or  pretended  to  know 
the  respective  proportions  of  first,  second  and  third  rate 
hind,  contained  in  the  tract.  The  evidence  proves  that 
there  is,  in  fact,  land  of  all  the  three  qualities  in  the  tract 
conveyed  ;  and  one  witness  says,  there  is  one  third  of  it 
first  rate. 

If  Eastland  had  come  into  equity,  as   complainant,  to 
i   Br.    Ch.  enforce  a  specific  execution  of  the  contract,  and  to  c-et  a 

Rep.  75— 4  Br.  r         1  ■    i  •  , 

Ch.  Rep.  80—  decree  lor  the  200  acres,  it  might  make  a  question,  whe- 
Ves.jun.  565  ther  equity  would  compel  the  heirs  of  Harland  to  part 
with  the  legal  title  to  the  200  acres,  when  it  appeared  the 
title  of  the  700  acres  was  embarrassed  with  interfering 
claims.  But  Eastland  having  already  attained  the  legal 
title  to  the  200  acres,  there  can  be  no  ground  for  setting 
aside  the  contract,  and  wresting  from  him  the  legal  title, 
unless  he  had  been  guilty  of  some  fraud,  in  obtaining  it. 
And  the  circumstance  of  claims  interfering  with  the 
700  acres,  afterwards  arising,  but  which  were  unknown 
at  the  time,  and  concerning  which,  he  made  no  repre- 
sentation, furnishes  no  ground  from  whence  fraud  can 
be  infered. 

Eastland  having  bound  himself,  in  his  bond,  to  make^ 
or  cause  to  be  made,  a  good  and  sufficient  title,  it  a- 
mounted  to  a  warranty  against  the  consequences  of  in- 
terfering claims  ;  and  the  complainants,  when  injured 
thereby,  must  resort  to  that  warranty  for  redress. 

Eastland's  conduct,  with  respect  to  the  execution  of 
the  deed  from  Durham,  instead  of  himself,  also  seems 
free  from  the  imputation  of  fraud.  His  answer,  on  that 
subject,  is  fully  supported  by  the  evidence  in  the  cause. 
He  was  bound  to  convey,  or  cause  to  be  conveyed,  &c.  ; 
the  latter  of  which  he  has  done.  Nothing  was  wanting 
but  a  warranty,  completely  to  fulfil  his  covenant. 

As  Harland  and  his  representatives  still  held  East- 
land's bond,  that  bond  itself  furnishes  a  complete  reme- 
dy, in  case  they  should  ever  be  evicted,  or  if  it  shall  ever 
turn  out  that  the  title  is  not  good  and  sufficient. 

In  addition  to  this,  the  circuit  court  decreed,  that  the 
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defendant  shall  execute  another  bond,  or  deed,  containing  Harland's 
a  covenant  of  warranty  of  the  title.     This  was  all  that     eirsw 
was  necessary  for  the  security  of  the  complainants.     The    Eastland", 
legal  title  had  already  been  conveyed  by  Durham  ;  and 
the  warranty  of  that  title,   directed   to  be  executed  by 
Eastland,  gave  the  complainants  the  full  measure  of  the 
contract  made  with  their  ancestor. 

There  is  nothing  in  the  transaction  like  an  exchange  ; 
which  is  a  technical  mode  of  conveying  at  common  law  ; 
and  is  never  made  without  the  technical  term  exchange 
being  used.  Here,  Eastland  gave  his  bond  for  700  acres, 
for  which  he  received,  from  Elijah  Harland,  an  assign- 
ment of  a  bond  upon  James  Harland,  for  200  acres  j  and 
the  conveyance  was  made  by  James  Harland. 

It  has  been  urged  in  argument,  that  it  is  not  shewn, 
that  Durham  had  any  title.  His  having  title,  is  not 
questioned  in  the  bill  ;  but,  by  strong  implication,  is  ad- 
mitted. The  charge  is  not  that  he  had  no  title  ;  but 
that  there  were  interfering  titles,  superior  to  his.  It 
was,  therefore,  not  necessary,  and  the  defendant  was 
hot  called  upon  to  shew  his  title. 

With  respect  to  the  interfering  claims,  the  title  papers 
of  which  are  introduced  into  the  record,  it  need  only  be 
remarked,  that  it  would  seem  improper  to  determine,  in 
this  collateral  way,  whether  they  are  better  or  worse, 
than  Durham's  or  Burton's  title.  There  is,  however, 
ho  evidence,  from  which  their  superiority,  if  they  are 
superior,  can  be  made  appear  in  this  cause. 

There  is  no  pretence  for  decreeing  to  the  complain-     See  M'Cott'. 
ants,  the  value  of  the  200  acres.     If  ever  they  shall  ™H'S,  *«™  *f« 
be  evicted  from  the  700  acres,  or  it  the  titles  of  any  of  fui)anu^x. 
the  other   interfering  claims  should  hereafter  prove  su- 
perior, the  value  of  the  700  acres,  will  be   the   proper 
measure  of  compensation. 

There  is  some  informality  in  the  decree,  in  having  first 
dismissed  the  bill,  and  then  decreeing  that  the  defen- 
dant should  execute  a  bond,  or  other  deed,  ike.  without 
expressly  setting  aside  so  much  of  the  decree  as  direct- 
ed a  dismission  of  the  bill.  But  we  are  of  opinion  it 
was  virtually  done  by  the  amended  decree.  The  object 
of  the  bill  was  to  set  aside  the  contract,  or  get  the  value 
of  the  200  acres,  by  way  of  damages.  The  complain- 
ants were  entitled  to  neither  of  those  ;  nor  were  they 
strictly  entitled,  in  this  suit,  to  any  relief  ;  but  the  de- 
4  A 
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fUstAND's  fendant  having  offered  to  give  any  further  assurance, 
ef  -vs.  we  are  of  opinion  the  court  did  right  in   directing  him 

Eastlan&,  to  execute  further  assurance,  with  covenant  of  warranty  ; 
but  it  would  have  been  iniquitous  to  have  compelled 
the  defendant  to  pay  the  costs  of  the  suit,  which  accrued 
in  consequence  of  the  complainant's  asserting  a  claim  to 
which  they  had  no  right,  merely  because  they  obtained 
that  which  they  disclaimed  receiving,  and  which  they 
might  have  had  without  such  expence.  We  think  the 
decree  substantially  right,  upon  the  whole  merits  of  the 
case.— — -Decree  affirmed. 


July  yk  GREENUP  vs.  RENNIX. 

Onthehear-       THIS  cause  was  argued  by  Allen,  for    the  plaintiff; 
ing  of  a  cauie  an(J  by  Talbot,  for  the  defendant. 

tto&aTIl  Edwards,  Ch.  J.  delivered  the  follow  ing  opinion  of 
cree  of  the  old  the  court  : — It  appears  that  in  the  year  1780,  Rennix  as- 
fupreme  court  signed  to  one  James  Brown,  a  bill  of  sale  for  an  improve- 
that  decree  cln.'  ment  on  Dick's  river,  opposite  the  mouth  of  Gilbert's 
not  beimpeach.  creek,  which  Rennix  had  obtained  frorft  Julius  Sanders; 
ed  tor  irreguia.  but  that  afterwards  a  certificate  was  obtained  from  the 
taken  in  die  commissioners,  in  Rennix's  name,  and  located  on  that 
cauie.  improvement,  the  assignment  of  his  right  notwithstand- 

In  fuch  cafe  j™      That  in  1781,  Brown  agreed  to  give  Greenup  one 

the  defendant     ,     ,r    i         1    •  i_         j   e  t»  •         •  -j  • 

may  himfelf  na"  tnfc  c-aim  purchased  irom  Kennix,  in  consideration 
produce  the     that  Greenup  undertook  to    clear  the  claim  out  of  the 

whole traufcript  Offioeg 

the  former  Greenup  finding  the  improvement  located  for  Ren- 

caufe,  or  com-  nix,  and  that  he  was  not  willing  to  transfer  the  right  to 

pelthecomplai.  grown,  prosecuted  a  suit  in  the  supreme  court    for  the 

nam  to  du  it.        ,.   ,    .       'r    Tr  ,  .         -o  .      •       •       1  r 

If  he  permit  district  or   Kentucky,   against  Kennix,  in  the    name  of 

the  decree  alone  Brown,  and  obtained  a  decree   upon  the  bill  taken  pro' 

tobereadonthe  confesso,  in  favor  of  Brown,  for  the  400  acres  entered 

no/  afterwards  m  the  name  of  Rennix.     By  the  decree,  the  plat  and 

object  for  the  certificate  of  survey,  as  ordered  to    be  made,  was  to  be 

wantof  the  bill,  assigned  by  Rennix  to  Brown,  that  a  grant  might  issue 

If  infuch  fuit  to  mm  5  an<^  upon  executing  the  assignment,  Brown  was 

the  former  de-  to  pay  to  Rennix  16/.  5s.  being  the  balance  of  the  con- 

cree  could   bi  sideration  to  be  paid  him  for  the  said  lands,  without  in- 

lmpcached,  it  ,  r  ' 

muft  be  by  the  terest  thereon. 

exhibits  &  proof      It  farther  appears,  that  the  plat  and  certificate  of  sur- 

*n  the  termer  ve^  according  to  the  decree,  was  presented  to  Rennix  j 
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and  the  money  tendered,  as  by  the  decree  was  directed  ;     Gutnkvr 
but  he  refused  to  receive  the  money,  or  assign  the  plat      r^- 
and  certificate  :  subsequently,  procured  a  grant  for  the 
400  acres,  to  himself,  and  thereby  obtained  a  judgment  eaofe,  and  met 
against  Greenup,  in  ejectment.     This  bill  was  exhibited  JLj^f™*  e*~ 
against  Brown  and  Rennix,  to  have  relief  against  the 
judgment  at  law,  and  to  obtain  one  moiety  of  the  land, 
by  virtue  of  the  agreement  with  Brown,  and  the  decree 
against  Rennix,  as  before  recited*. 

Brown's  answer,  admits  the  statement  in  the  bill,  and 
that  he  has  always  been  willing  to  comply  with  the  agree- 
ment, but  that  he  has  been  prevented,  in  consequence  of 
Rennix's  claim  having  been  located  on  the  improvement 
sold  by  him  to  said  Brown. 

The  defence  in  the  answer  of  Rennix,  is,  chat  Brown's 
purchase  was  conditioned,  that  he  was  to  have  paid  SL 
before  he  left  the  neighborhood,  and  to  have  taken  up 
Rennix's  bond  to  Sanders,  for  about  10/. ;.  that  neither  o£ 
these  conditions  precedent  had  been  perfonpaed,,  the  as- 
signment of  the  bill  of  sale  to  Brown  notwithstanding;; 
that  the  settlement  of  Rennix,  by  mistake  of  Isaac  Hite,, 
was  laid  on  the  Dick's  river  improvement,,  instead  of  tita 
one  which  he  had  on  Licking  ;  that  the  money  which  he 
received  from  Brown,  was  on  account  o£  some  lots  in 
Harrodsburg. 

The  circuit  court  dismissed  the  billr  with  costs  ?  to 
which  decree  this  writ  of  error,  with  a  supersedeas.,,  has, 
been  prosecuted. 

In  addition  to  the  positions;  taken  by  the  answer,  it 
was  argued  for  the  defendant,  that  the  claim  set.  un  is 
stale;  that  the  decree  between  Brown  and  Reams., 
ought  not  have  been  received  as  evidence,,,  without  the 
bill  and  complete  record  of  the  suit  i   that  the  taking;  the  ' 

bill  pro  confessa*.  in  that  cause,  without  an  attachment 
for  answer^  was  erroneous  ;  that  the  decree,,  therefore, 
aught  not  to  avail  j  and,  finally,  that  the  decree  of  the 
circuit  court  was  correct. 

Considering  the  claim  of  Greenup,  in  conjunction:  with. 
the  decree  of  the  supreme  court  for  the  Kentucky  dis- 
trict;  the  subsequent  tender  of  the  money, and  re  quest 
made  on  Rennix  to  perform  the  decree ;  together  with 
the  possession  of  Greenup,,  or  of  those  claiming  under 
him ;  we  cannot  say  the  demand  is  stale*  The  past 
which  Greenup,  has  acted,  in  obtaining  the  decree  ;.  and 

I 
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Greenup  n;s  subsequent  acts,  in  making  a  tender  of  the  balance  of 
Rinnix,  tne  consideration,  and  demanding  performance  on  behalf 
of  Brown  ;  amount  to  a  performance  of  the  spirit  of  his 
undertaking,  as  much  as  the  suing  out  the  grant  in 
Brown's  name  would  have  been,  but  for  the  mistake,  or 
fraud,  or  accident,  which  put  Rennix's  claim  on  Dick's 
river,  instead  of  Licking.  Brown,  therefore,  properly 
admitted  that  Greenup  was  entitled  to  ha^e  of  him  a 
performance  of  the  agreement  to  give  one  half  the  claim. 
We  cannot  now  reverse  the  decree  of  the  old  su- 
preme court.  As  it  was  a  court  of  competent  jurisdic- 
tion, and  was  established  by  the  sovereignty  which  then 
had  dominion  over  the  persons,  as  well  as  the  subject  of 
the  contest,  Rennix  ought  to  have  applied  in  a  compe- 
tent time,  and  to  the  proper  tribunal,  for  a  review,  or  a 
reversal  of  the  decree,  if  it  was  erroneous,  or  irregular. 
This  he  has  not  done  ;  but,  in  contempt  of  the  decree, 
obtained  a  grant  to  himself. 

If  it  were  not  for  the  decree,  of  which  Greenup  seeks 
to  have  the  benefit,  and  the  survey  made  by  order  of 
said  court,  which  are  exhibited  by  the  complainant  in  his 
bill,  some  doubt  might  have  existed,  as  to  the  decree 
which  ought  to  have  been  made  by  the  circuit  court. 

Whether  that  decree,  is  to  be  received  as  evidence, 
seems  to  be  the  principal  point  in  the  case.  The  de- 
fendant; might  have  produced  the  whole  record,  or  re- 
quired the  complainant,  Greenup,  to  produce  it,  in  case 
he  had  supposed  any  thing  therein  contained,  would 
have  benefited  himself,  the  said  defendant.  In  bills  to 
have  the  benefit  of,  or  to  carry  into  effect  former  de- 
crees, defendants  have  been  permitted,  in  some  cases,  to 
impeach  those  decrees  ;  but  this  must  be  done  by  the 
exhibits  and  evidence  in  the  cause  wherein  the  decree 
was  pronounced. 

Here,  the  defendant  attempts  to  impeach  the  decree, 
not  by  evidence  taken  in  the  cause,  wherein  the  decree 
in  the  old  supreme  court  was  rendered,  but  wholly  ex- 
trinsic. He  did  not  call  for  the  complete  record,  nor 
object  to  the  decree,  as  offered  in  the  court  below  ;  if  he 
had  done  so,  that  court  might  have  given  the  complainant 
a  reasonable  time,  in  their  discretion,  to  produce  the 
complete  transcript. 

The  defendant  not  choosing  to  object,  in  the  court  be- 
low, cannot  be  heard  with  his  objection  here.     The  rules. 
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of  evidence,  at  law,  and  in  chancery,  are  the  same  ;  the*  Greincf 
defendant,  by  confession,  and  endeavoring  to  avoid  the  „  'vs' 
decree,  made  it  unnecessary  tor  the  complainant  to  pro- 
duce more  of  the  record  than  he  had  exhibited  in  his 
bill.  The  decree  being  admitted  as  evidence,  is  con- 
clusive as  to  the  right  of  Brown  to  have  the  400  acres  of 
land,  paying  the  sum  in  the  said  decree  mentioned. 
And  Rennix  has  not  proved  any  subsequent  matter  in 
avoidance.  The  defendant,  by  his  obstinate  refusal  to 
perform  that  decree,  has  deprived  himself,  in  the  interim, 
of  the  use  of  the  balance  of  the  consideration  due  for  the 
improvement ;  and  that  he  has  paid  the  office  fees,  sub- 
sequent to  the  decree,  is  to  be  ascribed  to  the  same  cause. 
The  complainant,  Greenup,  to  have  the  benefit  of  that 
decree,  is  entitled  to  it  upon  performance  of  the  terms 
thereof. — —Decree  reversed. 


HART'S  heirs  vs.  BAYLOR.  yaly  7lbi 

THIS  cause  was  argued  by  Clay  and  Allen,  for  the  ap-  At  law,  the 
pellants  ;  and  by  Hughes,  for  the  appellee.  entry  of  the  per. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  tf°"e  *^e  hpa0£ 
the  court : — The  question  to  be  decided  in  this  cause,  feflion  of  land, 
grew  out  of  a  report  of  commissioners,  appointed  in  a  and  in  chance- 
case  where  both  parties  claimed  under  the  same  deriva-  [ftjeB°t0"the  oc- 
tion  of  title.  The  report  on  which  the  decree  is  foun-  cupant,  are,  in 
ded,  bears  date  on  the  26th  of  February  1803.  general,    the 

The  dispute  commenced  by  ejectment ;  the  notice  to  fh^dni."  for 
the  tenants  in  possession,  bears  date  on  the  13th  July  rents  and  profits 
1799  ;  when  it  was  served,  does  not  appear.     Theeject-  «stoeommence, 

.  j  •    ^        i_      t        •       ^     f   ^  •    ^  *L       *.  in  cafes  not  pro- 

ment  was  returned  into  the  .Lexington  district  court,  at  vjded  for  by  ila- 
the  March  term  1799.  The  commissioners  commenced  tme. 
the  charge  of  rents  against  the  appellees,  (who  were  the  Tne  meafore 
occupants)  long  before  the  date  of  the  notice  in  eject-  fited^by" com- 
ment. They  allowed  five  years  use  and  occupation  to  miifioners  for 
the  appellees,  for  improvements,  by  clearing,  &c.  They  clearing  land, 
charged  them  with  the  residue  of  their  occupancy,  amount-  ^de  n^n  jhise 
ing  to  294/.  6s.  They  charged  the  appellants  with  other  court,  unlefs  by 
improvements  made  by  the  occupants,  amounting  to  23 1  /.  excePc|ons  m 
13*.  6d.  and  reported  the  value  of  the  land,  as  improved,  jc  be^made^p* 
to  be  worth  4/.  per  acree  ;  and,  as  wood-land,  that  it  pear  to  be  un- 
was  worth  3/.  12s.  Upon  this  report,  the  court  gave  Juft> 
the  following   opinion    and    decree: — "That   nothing  ment^  ™pdre°^] 
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Hart's  heirs  ought  to  be  allowed  to  the  defendants  for  the  rent  of  the 

Bayeor       ^an<^  m  dispute,   prior  to  the  service  of  the  ejectment ; 

and  that  five  years  rent,  from  that  time,  ought  to  be  al- 

fore  notice,  are  lOWed   for  clearing  the  land  ;     and  that  the  defendants 

to  be   the  mea-  ,  ,  ^i_  r     i_       •  i 

fureofcompen-  ought  to  pay  the  amount  or  the  improvements;  and, 
fation,  and  not  therefore,  do  adjudge,  order  and  decree,  that  the  defen- 
ce increaled  dants  do  pay  ta  the  complainants,  the  sum  of  231/.  13s. 
land!  e    &d'  ant*  tne  cost-3  of  this  suit ;"    from  which  the  said  de- 

Ruies  to  be  fendants  appealed, 
cbfervsd  in  for-  The  appellants  have  assigned  for  error:  u  First — -The 
aute.  *  "  court  erred  in  allowing  five  years,  from  the  time  the 
ejectment  was  served,  to  the  appellees,  for  clearing  the 
land,  &c.  when  the  commissioners  had  already  made  an 
allowance  for  improving."  "  Second — -The  court  erred 
in  the  criterion  which  they  adopted  for  compensating  the 
appellees  for  the  improvements.  The  land,  in  its  na- 
tive state,  is  worth  3/.  12s. ;  in  its  improved  state  4/.  ;  the 
difference  is  all  the  appellees  are  entitled  to  ;  that  being 
the  value  confered  by  the  labor  upon  the  subject. 
There  are  350  acres  of  land,  for  improving  which,  the 
appellees  ought  to  have  been  allowed  149/.  only,  where- 
as they  have  been  allowed  231/.  13,?.  6d.,y 

This  case  is  not  within  the  provision  of  the  statute 
.[?)  179.6-7,  respecting  occupying  claimants  (a).     Yet,  as  the  appel- 
>43>   *   #tad'  lees  were  not  fraudulent  possessors,  but  occupied  under 
such  colourable  appearance  of  right,  as  to  entitle  them  to 
have  equity,  it  must  be  inquired  what  that  equity  is. 

Two  questions  are  involved — 1st,  Whether  a  bona 
jide  possessor  shall  be  charged  with  rents  and  profits,, 
before  notice  of  the  adverse  right  ?  2dly,  Whether  he 
shall  be  allowed  for  improvements  and  ameliorations, 
considering  them  as  the  sources  of  comfort,  utility  and 
profit  to  the  agriculturist,  or  as  confering  an  enhanced 
price  on  the  tract  of  land,  as  an  article  for  sale  ? 

Neither  law  nor  equity  will  favor  one  who  negligent- 
ly or  fraudulently  lies  by,  and  permits  another  to  occu- 
py the  land,  without  giving  notice  of  his  right.  Nor 
will  an  assumpsit  be  implied,  to  charge  an  occupantfbe- 
lieving  in  good  faith,  the  land  to  be  his  own,  until  such 
occupant  has  notice  of  the  adverse  claim. 

Jf  the  right  owner  did  not  know  of  his  claim,  and  the 
occupant  has  not  concealed  the  title  papers,  or  otherwise 
been  the  guilty  accessory  to  such  ignorance,  there  is  no 
foundation  for  charge  against  the  occupant   before  no- 


9.01., 
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tice.     The  owner  has  not  been  injured,  and  his  own  Ha*t,«  '»ei« 
fault,  or  laches,  ought  not  to  make  the  bonajide  posses-     baylob 
sor,  a  trespasser,  bailiff,  receiver,  or  steward,  against  his 
will. 

But  if  the  owner  knew  his  title,  and  yet  neglected  to 
undeceive  the  occupant  ;  he  must  be  considered  as  as- 
senting to  the  occupancy  ;  and  then  the  maxim  well  ap« 
plies,  that  " volenti  nonjit  injuria" 

At  law,  the  entry  oi  the  person  who  has  title  to  the 
possession  of  lands  ;  and  in  chancer)-,  notice  of  such  title 
to  the  occupant,  seem  to  be  the  points  at  which  the 
charge  for  rents  and  profits  is  to  commence.  This  is  the 
general  rule,  liable,  however,  to  exceptions  from  particu- 
lar  circumstances— Eq.  Ca.  Ab.  Vol.  2,  part  2,  title 
Mesne  Profits,  588 — 2  Vem.  724*— 1  Atk.  524  to  526 
—2  Atk.  83 — Dormer  vs.  Fcrtescue,  2  Atk,  283,  and  3 
Atk.  130  to  134 — Same  340 — Townshend  vs.  Ash  &? 
ux.  2  Pr.  Wms.  645-6 — Bennet  vs.  Whitehead,  1  Wash. 
339. 

The  commissioners  reported  an  allowance  of  five  years 
occupation,  as  compensation  for  clearing  and  improving 
of  the  land,  independent  of  the  building.  There  is  no- 
thing in  the  record,  to  shew,  that  in  this  instance  the  al- 
lowance was  unjust.  It  was  not  excepted  to  on  either 
side.  The  question  is,  whether  the  allowance  shall 
commence  before  notice,  as  supposed  by  the  commis- 
sioners, or  after  notice,  as  decreed  by  the  court* 

Suppose  the  occupant,  upon  the  first  demand,  or  notice 
of  the  defect  of  his  claim,  surrenders  possession  to  the 
right  owner  ;  must  he,  therefore,  lose  his  labor  and  mo- 
ney, expended  in  clearing,  although  he  had  not  enjoyed 
the  fruits  of  his  expenditures  for  a  day  ?  Not  being  a 
tortfeaser,  he  would  be  entitled  to  a  compensation  for 
clearing,  that  being  a  valuable  and  lasting  improvement, 
befitting  the  land  to  the  exercise  and  enjoyment  of  the 
proper  and  rightful  dominion. 

But  suppose  he  had  enjoyed  the  land,  as  his  own,  for 
many  years  ;  is  he  to  be  charged  with  the  proceeds  of 
his  own  labor,  money,  and  industry  ?  And  to  be  made, 
pro  tanto,  th^  bailiff  and  receiver  of  another,  to  whom  he 
has  done  no  wrong,  and  from  whom  he  has  withheld  no 
contemplated  exercise  of  ownership  ?  The  occupant 
who  comes  innocently  into  the  possession  of  an  improv- 
ed estate,  yielding  annual  rent  and  profits,  and  without 
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HAiiT'sjheirs  anv  expenditure  of  capital,  enjoys  the  estate  many  yearii 
Baylor,  before  the  right  owner  makes  known  his  claim,  shall  not 
account  for  rents  and  profits,  before  notice  of  the  de- 
fect in  his  own  claim,  or  of  the  adverse  right. 

Why,  then,  shall  an  occupant,  who  innocently  believ- 
ing the  land  his  own,  has  converted,  at  great  expence  and 
labour,  a  forest  into  a  farm,  be  charged  with  rents  and 
profits  before  notice  ?  If,  by  an  unkind,  or  ungenerous 
cultivation,  or  use,  he  has  reduced  the  soil,  committed 
waste,  or  done  other  injury,  over  and  above  the  com- 
mon estovers  ;  these  ought  to  be  charged  against  him  to 
their  full  extent.  But  if  he  has  nourished  the  soil  to  pre- 
serve the  original  fertility,  and  with  it,  surrenders  a 
capital,  usefully  and  judiciously  bestowed  upon,  and  in- 
separably connected  with  the  land,  it  Seems  that  the  oc- 
cupant ought  to  receive^  from  the  owner  of  the  land,  as 
much  as  will  reimburse  that  portion  of  the  expenditure 
which  passes  to  the  owner,  and  makes  him  so  much  the 
richer.  A  capital  once  expended  in  reducing  a  forest 
to  tillable,  meadow,  and  pasture  land,  is  as  permanently 
useful,  as  the  land  itself.  It  is  not  exhausted  at  the  end 
of  five  years,  or  other  period,  so  as  to  require  the  ex- 
penditure of  a  new  capital.  The  forest  does  not  rise  up 
again,  in  spite  of  the  farmer,  at  the. end  of  that  period, 
which  maybe  supposed  to  have  reimbursed  the  expence 
of  clearing.  The  owner,  who  receives  the  cleared  land, 
after  many  years  of  cultivation,  without  reduction  of  soil, 
or  waste,  is  as  much  richer,  the  cultivation  notwith- 
standing, as  if  the  land  had  been  cleared,  and  immedi- 
ately surrendered,  without  cultivation.  But  the  occu- 
pant who  is  charged  before  notice,  or  default  on  his 
part,  with  rent  equal  to  the  expence  of  clearing  and  im- 
proving, will  be  made  poorer  by  so  much  as  it  will  cost 
him  to  put  the  same  improvement  on  his  own  land. 
Thus,  the  subsistence  of  the  innocent  industrious  agri- 
culturist, would  be  taken  to  enrich  the  drone,  who  not 
knowing  the  land  was  his,  could  not  have  felt  the  want 
of  it  ;  or  if  he  knew  it,  and  did  not  ask  his  right,  must 
be  considered  as  permitting  the  occupant  to  remain  as 
tenant  at  will,  rendering  no  rent. 

Upon  the  second  question,  no  doubt  is  entertained 
but  that  the  improvements  themselves,  made  before  no- 
tice, are  to  be  considered  as  the  measure  of  the  compen- 
sation, and  not  the  increased  value  of  the  land.     Whimt 
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and  fancy  are  pot  to  determine  the  value  of  improve?  Hart's  heirs 
ments  ;  they  are  to  be  considered,  with  reference  to  Baylo* 
their  utility  and.  durability.  If  to  these,  order,  propor- 
tion, beauty,  and  taste,  have  been  added,  and  united  ; 
without  extravagance  or  caprice  ;  they  also,  may  deserve 
some  consideration.  The  question,  in  all  .cases  of 
charge  for  improvements,  must  be,  are  they  such  as  in 
reason,  and  prudent  estimation,  are  deemed  valuable ; 
and  what  is  their  Value,  as  sources  of  comfort,  conve- 
nience, or  profit  ?  To  use  the  land  for  habitations,  culti~ 
vation,  and  erection  of  such  machineries,  and  manufac- 
tories, as  are  useful  and  necessary  in  society,  is  the  pro- 
per end,  and  intent,  for  which  ownership  is  given.  So- 
ciety is  interested  in  the,  proper  exercise  of  that  owner- 
ship. Every  class  of  citizens,  depend,  ultimately,  upon 
the  agriculturist  For  support ;  and  it  is  with  regard  to 
the  capacity  to  yield  that  support,  that  the  value  of  land 
is  to  be  adjudged  ;  and  not  as  an  article  of  traffic  or  exr 
change.  Public  policy,  therefore,  demands  that  agricul- 
tural pursuits  and  improvements,  should  be  encouraged. 
The  particular  situation  of  this  country,  with  respect  to 
titles,  more  peculiarly  demands  that  improvers  should 
have  protection,  where  they  have  acted  in  good  faith. 

.  Adventitious  circumstances,  may  raise  or  depress 
the  price  of  land,  or  the  relative  estimates  of  wood-land, 
and  arable  fields;  but  the  capacity  of  the  soil,  to  reward, 
with  its  produce,  the  labor  of  the  husbandman,  and  to 
sustain  animal  life,  remains  the  same,  whether  it  is  near 
to,  or  remote  from  towns,  iron-works,  or  salt-works. 
Local  advantages  will  vary  the  price  of  land,  and  these 
advantages  change,  as  wealth,  commerce,  manufactures 
and  population  give  the  impulse.  But  in  all  neighbor- 
hoods, the  value  of  improvements,  and  the  price  .of  la- 
bor, bear  a  relative  proportion,  the  one  to  the  other. 
This  is  generally  understood  in  the  vicinage,  and  can  be 
resorted  to,  when  occasion  shall  require.  By  this  stan- 
dard, the  value  of  improvements  ought  to  be  ascertained, 
and  paid  for,  considering  them  as  attached  to  the  land 
for  use,  and  not  for  sale.:-. 

Upon  this  view  of  the  subject,  the  court  below  did 
right  in  disregarding  the  difference  between  the  value  of 
the  land  in  its  improvedaad  unimproved  condition.  Five 
years  subsequent  to  uoticevhad  not  expired.  This  term, 
■was,  in  this  particular  instance,  estimated  by  the  corn- 
et B 
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Hart's  heirs  missioners,  as  a  just  compensation  for  certain  improve- 
Savl'gr.  ments  ;  they  reported  the  value  of  others,  not  so  satis- 
fied ;  they  did  not  report  any  deterioration  of  soil,  or 
that  any  waste  had  bten  committed.  And  upon  the 
limited  view  in  which  the  subject  was  presented  to  the 
court  below,  and  to  this  court,  upon  the  appeal,  it  seems 
to  us  that  the  decree  of  that  court  for  231/.  13*.  6d.  with 
costs,  was  proper. Decree  affirmed.* 

*  In  the  cafe  of  ffhit/eSge  -vs.  fVail'i  heir,  fpring  term  1804,  Pr.  Dec  397, 
it  feems  to  be  laid  dovn  as  a  gereral  rule,  that  in  cafes  not  embraced  by  the 
occupying  claimant  Uw,  the  proprietor  of  the  better  title,  ii  entitled  to  the 
rents  and  profits  from  the  time  notice  was  given  of  his  cla^m,  and  mull  pay 
for  all  valuable  and  lafting  improvements  made  previous  to  evdlmn,  deducting 
therefrom,  fur  unnecelTary  wafte,  &c.  But  that  this  rule  may  have  excep- 
tions, fee  Svoear'mgetifvs.  Brifcoe,  Hughes  47. 


July  itb.  EDWARDS  vs.  HANDLEY.* 

Menaceswhuh  Judge  Trimble,  delivered  the  following  opinion  of 
induce  a  fear  of  lne  court -.—Edwards  purchased  of  Charles  Stewart,  his 
member  of  cla'5m  to  •  a  lot  of  land  in  Russellville  ;  and  upon  the 
mayhem,  or  of  complaint  of  Edwards,  an  inquisition  of  a  forcible  de- 
impriiohrnent,  tainer,  was  taken,  and  found  against  Handley.  Before 
deed  •*  but  me-  Edwards  was  put  into  possession  of  the  lot,  according  to 
nacing  to  com-  the  inquisition  found  in  his  favor,  a  compromise  was 
naitabatteiy.to  mac]e  between  Handley  and  himself,  by  which  Handley 

burn  his  hoijte,  ,  T,   ,  /  ,  ,        ,•  1    r  r         1    11 

or  fpoil  his  agreed  to  give  ii awards  seven  hundred  and  iilty  dollars 
goods,  is  not  worth  of  land  ;  for  which,  a  bond  was  executed  to  Ed- 
fufficient  wards  ;  who,  in  consideration  thereof,  released  his  claim 

Equity     will  ,       ,  TT        ., 

not  carry  a  con.  to  the  lot,  to  Handley. 

trail  into  fpe-       Some  days  afterwards,   this  bond  was  exchanged  be- 

cific  execution,  tween  the    parties,   for  one  conditioned  that  Handley 

obtained    under     ,,,  t-i  1       1        j       j         •  1  1 

unfair  advanta-  should  convey  to  Edwaras,  by  deed,  with  general  war- 
ges,  or  circum.  ranty,  seven  hundred  and  fifty  acres  of  land,  out  of  two 
fiances  of  hard-  tracts?  one  on  the  east  fork  of  Panther  creek,  patented  to 
ting'  to  le"'al  Edward  Carrington  ;  the  other  on  Rough  creek,  in  the 
durefs.  name  of  John  May  :  a  The  land  to  be  conveyed  as  soon 

Ifa  party hav.  as  saj^  Edwards  makes  his  choice,  or  within  three 
objeawns^a  months,  at  most,  from  this  date.  10th  March,  1800." 
contract,  after.  On  this  bond,  is  this  indorsement — "  June  10th  1800, 
wards  eonfirm"  It  is  agreed  to  extend  the  within  contract  three  months 
without  fear  or  from  this  date  ;  and  if  the  said  Handley  should  be  rea- 
durefs,  &  with  a  dy  to  shew  the  land  sooner,  the  saki  Edwards  to  make 

*  Abfent,  Edward^,  Ch.  J. 
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his  choice  whenever  the  said  Handley  gives  him  reason-  Edwards 
able  notice  of  his  being  ready  to  shew  the  same  ;"  which  Ham>*ley 
is  signed  by  the  parties,  and  attested. 

Upon  this  obligation,  Edwards  brought  suit  in  cove^  ful1  knowledge 

*        j  i         •     j  .-it  _»•       ■    *  ot  his  rights,  it 

nant,  and  recovered  a  judgment,  in  the  .Logan  district  is  a  w~ivet  0f 
court,  for  seven  hundred  and  fifty  dollars  damages.  hi,  equity. 

To  this  judgment,  Handley  obtained  an  injunction,  Ita  Party  t0 
upon  a  bill  brought  to  set  aside  the  contract ;  obtain  a  ^ve'  a  ground 
new  trial  ;  or  for  such  relief  as  he  should  be  entitled  to  for  a  new  trial, 
in  equity.  An  amended  bill,  prays,  that  if  a  perpetual  andaiuroppor. 
injunction  "  should  not  be  deemed  equitable,  that  then  [,""  l\y0°  itm^ 
a  conveyance  of  the  land  be  decreed,  provided  a  title  negka  to  do  Co, 
shall  be  produced  on  the  trial."-  «  ™n  noc  be  a 

The  points  stated  in  the  bill,  as  entitling  the  party  to  f,™""  equity"" 
relief,  are  as  follow  :  Equity   will 

1st.  That  the  complainant  received  no  consideration  nut  compel  a 
for  the  said  bond ;  that  it  was  given  for  a  house  and  lot,  aYoLTya^ceof 
which  the  complainant  believes  was,  in  law  and  equity,  land  in  lieu  of 
his  own  property,  as  the  first  improver,  under,  terms  held  damag««  (tho' 
out  by  the  heirs  of  William  Russell,  deceased,  who  were  ther'obie&ioiO 
the  proprietors  of  the  survey  on  which  Russellvifte  is  if  the  complail 
established,  promising  a  gratuity  of  a  certain  parcel  or  nanl:  cannot 
lot  of  land,  to  settlers  and  improvers  within  the  limits  o£  tl*w  a  c  ear  tl" 
the  town. 

2nd.  "  That  the  bond  was  extorted  from  him  by  the 
defendant,  together  with  the  assistance  of  a  packed  jury, 
and  a  certain  Charles  Stewart,  who  is  also  made  a  defen- 
dant." "That  for  fear  of  being  dispossessed,"  and  of 
the  consequent  loss  and  sacrifice  of  valuable  property, 
which  he  had  in  the  house,  he  acceded  to  the  compro- 
mise ;  although  he  believed  the  inquisition  erroneous  i 
and  that  he  could  be  reinstated  at  some  time,  although 
that  time  was  uncertain  ;  and  because  he  could  "spare  the 
750  acres  of  land,  without  feeling  a  very  sensible  injury." 

3rd.  That  in  the  indorsement  of  the  bond,  the  words 
succeeding  "choice,"  were  fraudulently  added,  without 
his  knowledge  or  consent,  after  his  signature  was  affixed. 

4th.  "  That  on  the  trial  of  the  action  at  law,  Edwards 
introduced  witnesses,  to  prove  the  value  of  lands,  not 
comprehended  in  either  of  the  aforesaid  tracts  ;  and 
who,  also,  induced  the  jury  to  believe,  that  it  was  the 
same  lands  that  the  aforesaid  bonds  called  for  ;  when,  in 
feet,  it  was  altogether  different  lands,  and  of  a  superior 
oHality."     That  the  complainant  "  had  been  at  the  ex- 
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Edwards  pence  of  hiring  men  to  explore  the  land,  and  of .  re-sur- 
HandUy.  veymg  them,  whose  veracity  could  not  be  disputed  ; 
and  also,  had  them  summoned,  who  failed  to  attend." 

The  answer  denies  the  charges  in  the  bill,  in  general 
terms,  and  in  detail.  Sundry  depositions  and  exhibits, 
are  filed  by  the  parties. 

Upon  the  hearing,  the  circuit  court  of  Green,  decreed 
a  perpetual  injunction  against  the  judgment  at  law  ;  and 
*'  that  the  complainant  do,  on  or  before  the  first  day  of 
September  next,  convey  to  the  defendant,  Ninian,  seven, 
hundred  and  fifty  acres,  agreeably  to  the  bond,  passed 
lOth  March  1800:  and  it  is  farther  decreed  and  order- 
ed, that  the  defendant,  Edwards,  recover  of  the  com- 
plainant all  legal  costs  incurred  in  this  suit." 

From  this  decree,  each  party  prayed  an  appeal. 
Handley  failed  to  lodge  the  record  in  this  court,  a3  pre- 
scribed by  statute,  and  his  appeal  was  therefore  dismis- 
sed.*    Edwards  has  prosecuted  this,  his  appeal.  ' 

Upon  the  first  point,  it  is  well  established  that  Stew- 
art, from  whoin  Edwards  purchased,  made  an  improve- 
ment on  the  lot  in  dispute,  in  1794,  before  Handley  set- 
tled in  the!  town  ;  that  Stewart  afterwards  made  other 
improvements,  which  Handly  contends  were  for  his  use 
and  benefit,  and  that  hepaid  Stewart  for  them,  and  caus- 
ed others  to  be  made  to  the  value  of  1500  dollars  ;  but 
Stewart  contended  that  the  lot  was  his  :  a  dispute  arose 
about  the  price  which  Handley  should  give  Stewart, 
which  the  parties  could  not  accommodate.  Stewart 
claimed  possession  of  the  premises  ;  and  Handley  said 
that  Stewart  might  remove  his  house  off  the  lot,  but  that 
the  lot  was  his  (Handley's).  Stewart  gave  Handley  no- 
tice, that  he  should  pay  ten  pounds  per  day,  for  withhold-, 
ing  possession  of  the  lot  and  appurtenances.  Under 
these  circumstances,  Stewart  laid  his  claim  to  the  lot,  be- 
fore the  trustees  of  the  town  ;  the  question  was  post- 
poned, to  give  Handley  an  opportunity  to  contest  the 
cl*im  ;  but  the  trustees  being  satisfied  by  the  testimony, 

*  HANDLEY  vs.  EDWARDS. 

It  was  contended,  that  Edwards  having  filed  a  tranfcript  of  the  record,  un- 
der the  appeal  which  he  had  taken,  the  whole  caufe  was  thereby  removed  ;  and 
that  it  was,  thersfore,  unnecefTary  tor  Handley  to  file  another  tranfcript. 

But  the  court  decided,  that  each  appeal  muft  be  confidered  a  feparate  fuit 
in  this  court ;  and,  therelore,  each  appellant  muft  file  a  tranfcript,  unlefs  it  were 
dilpenfed  with  by  exprefs  confent ;  otherwife,  the  appeal  muft  be  diimiffed3 
putfijant  to  the  ail  »f  airembly— A{\o  OJ  1800,  ch.  24,  §  3,  p,  36, 
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as  to  the  c^aim  of  Stewart,  adjudged  the  lot  to  him  ;  and  Edwards 
he  accordingly  paid  the  consideration  therefor.  Hand-  v  „«-J  .„ 
ley  claims  from  the  proprietors,  as  an  improver,  under 
their  promise  as  aforesaid  ;  made  to  encourage  settle- 
ments and  improvements.  This  promise,  if  ever  made, 
•was  only  made  by  one  or  two  of  the  co-heirs  of  Russell, 
of  whom  some  were  infants;  «nd,  thererore,  this  pro~ 
mise  could  give  but  a  very  partial  and  defective  claim, 
in  equity.  Whether  Stewart's  claim  under  the  trustees, 
is  regular,  does  not  certainly  appear.  If  it  were  neces- 
sary to  decide  between  Handley's  and  Stewart's  preten- 
sions, we  are  inclined  to  believe,  that  Stewart's  claim  to 
the  lot  was  the  superior.  To  say  the  best  of  Handley's 
case,  upon  this  point,  he  shews  but  a  doubtful  equity. 

As  to  the  second  point,  the  bill  is  wholly  unsupport- 
ed. That  the  jury  was  "  packed,"  or  that  there  was  any 
unfair  practice  upon  them,  or  that  any  unfair  means  were 
used  by  Edwards,  to  procure  unfit  persons  to  be  put  on 
the  inquest  of  forcible  detainer,  does  not  appear  in  evi- 
dence ;  but  it  appears  that  the  persons  composing  the 
inquest,  were  respectable. 

But  the  idea  held  out  on  this  subject,  is,  that  Handley 
was  dragged  into  the  compromise,  for  fear  of  loss  of  his 
property  in  the  house,  and  loss  of  possession  for  a  time  ; 
riot  from  any  misapprehension  of  his  right  ;  nor,  from 
being  overreached  in  the  bargain,  by  a  suppression  of  the 
truth,  or  a  suggestion  of  falsehood.  Whether  the  in- 
quisition, therefore,  was  erroneous,  or  not,  is  immateri- 
al, as  it  respects  the  bond  given  by  Handley.  Menace  of 
corporeal  pain,  shall  avoid  a  deed  ;  but  menace  of  his 
goods,  shall*  not — Noy's  Maxims,  p.  19.  Menaces 
which  induce  a  fear  of  loss  of  life,  of  m ember,  oi  may- 
hem, or  of  imprisonment,  may  avoid  a  deed  ;  but  mena- 
cing to  commit  a  battery,  to  burn  his  houses,  or  spoil  his 
goods,  is  not  sufficient  to  avoid  a  man's  deed ;  for,  if 
these  threats  should  be  executed,  he  may  sue  and  reco- 
ver damages  proportioned  to  the  injury  sustained— 2  In- 
stitue483 — Bac.  Ab.  title  duress,  Gwil.  Ed.  p.  156. 

These  rules  may  be  so  far  relaxed,  in  chancery,  as 
that  a  contract  obtained  under  unfair  advantages,  and 
cireumstabces  of  hardship  and  grievance,  not  amounting 
to  legal  duress,  will  will  not  be  specifically  enforced,  but 
left  to  the  law. 
'    Yet  the  complainant  does  not  shew  himself  entitled, 
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Eswardj  ;n  equity,  to  a  relaxation  of  the  rules  of  law  respecting 
Handley.  duress.  He  does  not  state  that  he  feared  illegal  violence 
to  his  person  or  property.  But  his  apprehension  was, 
that  he  would  not  always  be  present,  to  defend  himself, 
by  his  own  club-law,  against  the  officers  of  justice, 
clothed  with  the  authority  of  the  laws  of  the  country. 

When  we  add  to  this,  his  ratification  of  the  contract, 
by  changing  the  bond,  on  the  "  10th  of  March,"  and 
again  by  the  indorsement  of  the  "  10th  of  Jane,"  there 
is  not  any  pretext  left  for  setting  aside  the  compromis  ?. 

Then  he  was  laboring  uader  no  apprehensions,  on 
menaces  of  violence  ;  but,  on  the  contrary,  it  was  at  a 
time  when  Edwards  stated  (as  the  complainant  sets  forth 
in  his  bill)  that  "  he  considered  his  interest  in  the  bond 
as  forfeited,"  by  his  own  neglect,  in  not  making  choice 
within  the  time  before  alluded  to  ;  and  that  unless  the 
complainant  "  would  be  so  good  as  to  extend  the  con- 
tract, he  considered  his  case  remediless." 

But  the  bill  goes  farther,  in  acknowledging  the  rati- 
fication of  the  contract  to  have  been  voluntary  and  unbi- 
assed ;  for,  after  making  the  statements  last  mentioned, 
the  bill  progresses,  and  contains  these  expressions — "  Nei^ 
ther  had  your  orator  any  objections  to  extending  the 
contract  to  any  reasonable  length  he  (the  defendant) 
pleased." 

Whatever  claim  Handley  might,  by  possibility,  have 
been  entitled  to,  under  the  original  contract,  or  upon  the 
case  between  Stewart  and  himself,  yet  he  has  no  claim 
to  relief  against  a  confirmation  thus  doubly  made,  and 
fairly  obtained,  without  any  pretence  of  fear  or  duress — - 
Earl  of  Chesterfield  vs.  Jansen,  1  Atk.  Mr.  Justice 
Burnett's  opinion,  p.  344,  and  the  authorities  cited  ;  al- 
so, Lord  Chancellor's  opinion,  p.  349. 

On  the  third  point,  there  is  not  the  shadow  of  proof, 
to  support  the  bill ;  but,  so  far  as  the  negative  can  be 
proved,  it  is  done  :  the  evidence  is,  that  the  indorsement 
is  regular,  in  the  same  ink  throughout,  and  the  signa- 
tures at  the  usual  and  proper  distance  from  the  writing. 

The  fourth  point,  the  complainant  attempted  to  sup- 
port,  by  proving  that  Henry  Rhodes  was  examined  as  a 
witness  in  the  action  at  law,  to  prove  the  value  of  the 
land  ;  that  he  stated  the  land  to  be  worth  from  nine  to. 
twelve  shillings  per  acre  ;  and  several  witnesses  swear 
they  do  recollect  that  Rhodes  corrected  his  statement,  ox 
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made  a  second  statement.  But  by  the  depositions  of  Edwards 
Armstead  Morehead,  George  Robinson,  David  David-  handle*. 
son,  Keny  Gridtr,  and  Ames  Balch,  it  appears  that 
Rhodes  did  at  first  state  the  value  oi  the  land  on  Pan- 
ther creek  at  nine  or  twelve  shillings  per  acre  ;  but  upon 
hearing  the  bond  read  a  second  time,  he  corrected  his 
statement,  and  stated  it  to  be  worth  three  shillings,  or 
four  shillings  and  six  pence  per  acre.  That  another,  or 
other  witnesses,  were  examined  on  the  subject  of  the  va- 
luation of  the  land  in  the  bond ;  and  that  the  jury,  in 
their  retirement,  took  something  like  a  medium. 

As  the  fact,  therefore,  is  against  the  complainant,  it 
might  be  sufficient  to  stop  here.  But  it  is  necessary  to 
negative  anv  implication  which  might  thence  arise,  that 
the  testimony  ol  a  witness,  examined  in  open  court,  be- 
fore a  jury,  where  the  parties  were  represented  by  coun- 
sel, could  ever  afterwards  be  re-canvassed  in  a  court  of 
chancery,  for  the  purpose  of  finding  out  whether  the 
witness  was,  or  was  not  mistaken  as  to  the  valuation,  or 
other  matter  of  his  evidence. 

It  was  the  indispensable  duty  of  Handley,  by  himself 
or  counsel,  to  have  attended  to  the  examination  of  the 
witness  ;  to  have  required  the  instruction  of  the  court 
to  the  witness  or  the  jury,  if  necessary,  and  to  have  ex- 
plained it  by  other  evidence  ;  or  if  he  was  unprepared 
for  trial,  to  have  asked  a  continuance.  If  surprised  by 
unexpected,  and  material  evidence,  which  he  could  oth- 
erwise have  explained,  to  have  made  out  a  proper  case, 
and  obtained,  or  applied  for  a  new  trial. 

But  of  these  things,  none  were  done.  Handley  went 
to  trial  without  objection.  He  was  represented  by 
counsel,  who  appears  by  no  means  to  have  been  remiss. 
There  is  no  evidence  of  any  surprise  or  inability  on  the 
side  of  the  complainant,  which  could  have  prevented 
him  from  makng  his  defence  :  nor  does  it  appear  that 
he  did  not  make  all  the  defence  his  case  was  capable  of. 
There  is,  therefore,  no  cause  for  a  new  trial  at'Iaw,  any 
more  than  for  setting  aside  the  ccmpiomise  entered  in- 
to when  the  complainant,  as  the  whole  complexion  of  his 
bill  shews,  was  well  apprised  of  every  matter  upon  which 
he  now  wishes  to  impeach  it. 

The  complainant  has  no  claim  to  hrve  a  decree  that 
Edwards  should  take  the  land.  Waiving  the  question, 
whether  the  plaintiff  at  law  shall,  in  any  case,  be  compel- 
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Edwards  J^  after  a  judgment  at  law  for  breach  of  covenant,  to 
Handley.  accePt  l^e  ^and  :»n  heu  of  the  damages,  Handley  did  not 
shew  that  he  had  title,  even  on  the  trial  of  the  cause. 

He  produced  a  deed  made  by  commissioners  appoint- 
ed by  the  county  court  (subsequent  to  the  exhibition  of 
f  his  bill)  to  him,  23  locator  of  the  tract  of  Edward  Car- 
rington.  But  whether  the  appointment  was  regular,  or 
the  statute  pursued,  does  not  appear  ;  nor  does  it  ap- 
pear that  Carrington  had  title. 

The  bond,  in  the  condition,  contains  a  recital  that  one 
of  the  tracts  out  of  which  Edwards  was  to  have  choice, 
was  patented  to  Edward  Carrington  ;  but  this  is  but  the 
recital  of  Handley,  by  which  Edwards  is  not  concluded. 

To  the  other  tract,  Handley  shewed  no  colour  of  title. 
Before  equity  can  compel  a  party  to  accept  the  land,  in 
place  of  damages  assessed  therefor  at  law,  it  must  be  in- 
dispensably necessary,  (other  things  not  opposing)  that 
the  complainant  asking  such  relief,  should  shew  a  clear 
title,  derived  regularly,  to  the  land  so  to  be  given  in  lieu 
of  the  damages. 

A  doubtful  equity  ought  riot  to  prevail  against  a  judg- 
ment at  law.  But  Handley  has  not  made  out  so  much 
as  a  doubtful  equity.  He  does  not  shew  that  he  was 
able  to  complv  with  the  covenant,  if  Edwards  had  cho- 
sen the  Panther  creek  lands  ;  much  less  to  give  Ed- 
wards his  choice  of  that  tract,  or  the  tract  on  Rough 
creek.  The  decree  being  thus  radically  erroneous,  it  is 
ufinecessary  to  speak  of  the  vagueness  and  uncertainty,  as 
to  the  land  to  be  conveyed  thereby  ;  and  whether  it  was 
to  be  on  Panther  or  on  Rough  creek  ;  whether  Edwards 
was  to  have  his  election,  or  Handley  to  lay  it  off  at  his 
pleasure. 

Upon  the  bill,  answer,  and  exhibits,  it  seems  clear, 
that  Handley  has  no  claim  to  relief  in  a  court  of  equity. 
It  is,  therefore,  decreed  and  ordered,  that  the  said  de- 
cree of  the  circuit  court,  be  reversed,  set  aside,  and  an- 
nulled;  the  cause  is  remanded  to  said  circuit  court,  with 
directions  to  dissolve  the  complainant's  injunction,  with, 
ten  percent,  damages  on  the  amount  of  the  judgment  at 
law  ;  and  to  dismiss  the  bill  with  costs.  Which  is  or- 
dered to  be  certified,  &c. 

And  it  is  farther  decreed  and  ordered,  that  the  appel- 
lee pay  to  the  appellant,  his  costs  in  this  behalf  expended. 
Clay,  Talbot,  and  Lit  tell,  for  the  appellant ;  Allen,  for 
the  appellee, 
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MORGAN  vs..  the  REGISTER.  »  «'*• 

Edwards,  Ch  J.  delivered  the  following  opinion  of  AmanJamuno 
the  court : — By  the  constitution  of  this  state,  Art.  4,  §  2,  theregifter.isan 

.     .  ,  i       i  ,  r  i  , .  *        original,  nor   an 

it  is  oeclared,  that"  the  court  or  appeals,  except  in  cases  appellate  jurii- 
otherwise  directed  by  this  constitution,  shall  have  ap-  d  crion  ;  there- 
peilate   jurisdiction  only;  which  shall  be  co-eXtensive '0'"n;e  cou,tof 

r  •  i      i    "  i  '   t_  •      -  i  ,      •  appeals    ca-not 

with  the  state,  under  such  restrictions  and   regulations,  dWatdit. 
not  repugnant  to  this  constitution,  as  may,  from  time  to      a  mandatxut 
time,  be  prescribed  by  law."     As  this  is   not  one  of  the  ™"1°l  De"war" 

r         ,     ...      ,  i  i         •  •,,   ,         ,       dsdD>  the  court 

cases  excepted,  it  is  necessary  to  shew,  that  it  will  be  the  „,  apPeaU,  un- 
exercise  of  an  appellate  jurisdiction,  or  of  a  necessary  in*  lei's  it  be  for  the 
cident  or  appendage  to  an  appellate  iurisdiction,  in  case  t-e"|,on  &  cor" 
the  mandamus  snail  issue.  dicial  dec'mon. 

What  was,  or  was  not  an  appellate  jurisdiction,  was 
understood,  at  and  before  the  constitution  was  framed  : 
to  that  meaning,  the  constitution  must   have    reference. 
Ours   is  a  government,   organised  by  assigning  to  the 
different  departments,  their  respective  limits.     Thateach 
department  shall  be  confined  within  those  limits,  is  es- 
sential to  the  nature  and    existence  of  the  government. 
That  the  constitution  is  supreme,  and  controls  and  binds 
doYvn  every  department,  is  one  of  those  plain  propositions, 
no  longer  contested  amongst  those  who  regard  the  princi- 
ciplesupon  which. .written  constitutions  are  constructed. 
By  the  same  rule,  therefore,  by  which  the  legislature 
would  be  restrained  from  giving  to  this  court,  a  juris- 
diction not   warranted  by.   the  constitution,  this   court 
must  feel  restricted  from  the  exercise  of  such  jurisdiction. 
If  the  issuing  the  mandamus  is  an  original,  and  not  an 
appellate  jurisdiction,  this  court  has  not  the  right  to   is- 
sue it,  and   the  legislature  cannot  give  it,  they  being  e- 
qually  bound  by  the  constitution,  as  the  fundamental  and 
paramount  taw — controling  every  legislative  act  which 
is  repugnant  to  it. 

It  is  a  primary  essential .  to  appellate  judicial  juris- 
diction, that  it  should  be  the  revision  and  correction  of 
a  judicial  decision. 

The  4th  article,  before  refered  to,  declares  that  it  is  the 
judicial  power  of  (his  commonwealth,  which  shall  be  ves- 
ted in  one  supreme  court,  to  be  styled  the  court  of  appeals. 
The  next  section  declares,  that  this  court  shall  have 
appellate  jurisdiction  only.  But  what  kind  of  appellate 
jurisdiction  ?  Is  it  to  be  of  the  legislative,  executive, 
or  judicial  kind  ?  Surely  none  can  doubt,  but  that  it 
4  C 
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Morgan  must  be  the  latter  only.  An  appeal  from  the  act  of  ari 
TheREGisTER  executive  officer,  to  the  court  of  appellate  judicial  juris- 
diction, in  the  first  instance,  would  undoubtedly  be  the 
creation  of  the  judicial  proceedings,  and  not  a  revision 
of  such  decision.  It  would  be  the  origination  of  the  ac- 
tion, in  a  court  of  justice  ;  and,  therefore,  not  an  appel- 
late judicial  action  or  writ.  Much  less  is  it  necessary 
to  enable  us- to  exercise  our  appellate  jurisdiction. 

No  analogy  can  be  drawn  from  the  exercise    of  the 
power  to  issue  writs  of  mandamus  by  the  court  of  king's 
bench,  in  England.     That  court  had  original,  as  well  as 
appellate  jurisdiction  ;  it  was  an  emanation   from  the 
Icing's  prerogative,  and  the  writ  of  mandamus  was  a  pre- 
rogative writ.     That  court  had  original  jurisdiction  over 
all  capital  offences  ;   all  other  misdemeanors  of  a  public 
nature,  tendingto  a  breach  of  the  peace ;  to  oppression,  ol- 
faction, or  any  manner  of  mis  government ;  and  it  is  not  ma- 
terial whether  such  offences,  being  manifestly  against  the 
public  good, directly  injured  any  particular  person,  or  not. 
Far  different,   and  more  limited,  is    that  jurisdiction, 
which  is  "  appellate  only."     And  so  was  it  wisely  estab- 
lished by  the  framers  of  the  constitution  :  otherwise,  that 
court  which  is  to  give  light  and  direction  to  all  the  other 
tribunals  of  justice,  might,  from  the  multiplicity  of  suite, 
become  only  the, grave,  instead  of  being  the  soul  of  justice. 
i   The  nature  of  its  appellate  jurisdiction,  was  presented 
for  consideration,  to  this  court,  in  the  case  of  Smith  vs. 
(a)  Ante  305.  Carr,  £s?c.  (a),  decided  at  this  term.     There  the  court  had 
occasion  to  take  notice  of  some  former  precedents,  and 
the  reasons  for  overruling  them.     We  can  only  add,  thai, 
as  we  are  firmly  persuaded,  that  the  legislature  have  not 
givenyand  could  not  give  the  jurisdiction  to  this  court,  to 
issue  a  mandamus,  before  the  case  had  been  decided  on, 
or  presented  to  a  subordinate  court  ;  and  that  the  con- 
stitution, the  supreme  law  of  the  land,  prohibits  the  exer- 
cise of  original   jurisdiction,   except  in   some  cases,   as 
specified  therein  (of  which  this  is  not  one)  ;   so  neither 
can  we  consent  to  assume  a  jurisdiction  in  defiance  of 
that  instrument  by  which  we  are  bound,  and  which  we 
are  sworn  to  support. 

The  motion  must  be  overruled.* 

*  In  the  cafe  of  Daniel  vs.  JVarren  county  ciurt,  fall  term  1809,  it  was  de- 
cided, that  a  mandamus  was  an  original,  and  not  an  appellate  proceeding  ;  and 
that,  therefore,  this  court  had  not  juril"di£tioa  to  award  one  in  any  cefs. 
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ABATEMENT,  Page. 

THEomiffion  to  ftate  in  the  declaration 
the  individual  names  of  a  firm,  is,  at 
mod,  but  caufe  of  fpecial  demurrer, 
or  in  abatement— Dorjey,  &c,  vs, 
Lawrence,  and  Co.  .  ,        509 

See  Error,  19 — Pleas  and  Pleadings,  1— 
Variance,  I  —  Writ,  I,  2. 

ACCIDENTS. 
See  Motions,  1,  2. 

ACCOUNT. 
"   Accounting  for,  according    to  law," 

exphined — Bradley,  &c.  11s.  Tompkins,  188 
See  Awards,  14. 

ACTION, 

I.  The  caufe  of  action  accrues,  and  the 
defendant  may  be  held  to  bail,  not 
where  the  contract  was  made,  but 
where  it  ought  to  have  been  perform- 
ed— Littellvs.  Nicbol's  adirirs.  66 

3.  In  an  adtion  of  deceit,  for  felling  as 
found,  an  anfound  negro;  the  caufe 
of  aftion  accrues  on  the  (ale,  not  on 
the  death  of  the  negro — Singleton  vs. 
Lewis,  .  .  258 

3.  Whether  an  aftion  at  common  law 
can  be  maintained  within  leven  years, 
on  a  decree  in  chancery,  which  is  lia- 
ble to  be  fet  alide  within  that  time, 
on  the  appearance  and  anfwcr  of  the 
defendant,  query — Rogers  -vs.  Coleman 
and -wife,  .  .  420 

4,  If  one  perfonates  another,  or  ufes  his 
name  officiously,  and  without  authori- 
ty, whereby  he  is  endamaged,  he  may 
have  redrefs  by  an  aition  on  the  fpe- 
cial cafe — Bartlett  -vs.  Humphreys,         51  J, 

See  Alignment,  11 — Commitment,  1,2— - 
Fee  Bills,  1 — Mutual  Promifes — Jus* 
tics  of 'the  Peace,  1,  z— Slavery,  j,  z,  3. 


ACTS  OF  ASSEMBLY. 
See  "Jeofails,  Statutes  of- — Statutes — Sta- 
tutes commented  on  or  expounded. 

ADMINISTRATOR. 

See  Executor  and  sidminiftrator. 

ADMISSION. 
See  Releafe,  1. 

AD  QUOD  DAMNUM,  WRIT  OF. 
See    Amendment,  2 — Evidence,   3,  4— 
Jnquifitfon,  1,  z— Sheriff,  3. 

ADVERSE   TITLES. 
See  Confli3ing  Titles. 

AFFIDAVIT. 

See  Bail,  2, 

AGENT. 
An  averment  that  an  obligee  afiigned  a 
bond, would  be  lupported  by  proof  that 
he  did    it   by  his  agent — Hul/hle  vs. 
Mullanphy,  .  .  2o& 

See  Cops,  7. 

AGREEMENTS. 
See  Contrails. 

ALIENS. 
Cannot  inherit  lands  in  this  common. 

weal  th — Hunt,  &c.  vs%H'arnick,s  heirs,     6 1 
See  Clerks,  6,  7. 

AMENDMENT. 

1.  A  record  may  be  amended  after  the 
caule  is  out  or  court,  if  there  be  any 
part  of  the  record  to  amend   by— Gay 

vs.  Caldwell,  .  ,  64 

2.  A  fneiiff  permitted  to  make  a  return 
on  a  writ  of  ac  quod  damnum,  after  he 
was  out  of  office,  there  being  the  in- 
quilition  to  amend  by — Hid,  63 

3.  Obtaining  leave  to  amend  a  replica- 
tion, is  virtually  withdrawing  it ;  and, 
therefore,  judgment  car  net  be  enter- 
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eri  for  the  infufficiency  of  the  replica- 
tion j  but  a  rule  fhould  be  given  tor  a 
replication,  ana  on  failure,  judgment 
rjeight  be  entered  for  that  caufe — 
Beauchamp,adm'r.  ofMudd,  vs.  Mudd,  166 

4.  After  the  term  fucceeding  the  dif- 
miliion  of  a  caufe  on  the  rules,  the 
parties  are  out  of  court,  and  cannot  be 
heard,  even  to  correct  a  miftaken  en- 
try— Colerr.on  vs.  Hart  ijon  Circuit  court-,    1 7 1 

5.  A  judgment  cannot  be  reverted  or  al- 
tered by  the  court  that  gave  it,  after 
the  term  it  which  it  was  given — (in 
note),  .  i  172 

6.  This  court  will  not  remand  a  caufe, 
to  enable  a  p<my  to  amend  a  furvey— 
Speed m  Lewis,  .  .  iSS 

7.  Oii..b  ailing  leave  toamend  a  decla- 
tion,  the  plaintiff  may  file  a  new  one 

— Jran:  vs.  Grojbon,  .  87 

See  Lofts,  3.— Demurrer,  $— Variance,  3. 

ANSvVfcR. 

1,  A  decree  cann  >t  be  pronounced  a- 
giinft  che  p.  facive  denial  of  the  an- 
Iwer,  lo  tar  ai  it  la  iciponfive  to  the 
allegations  of  the  bu:,  uaiets  there  be 
two  poll ne  witneffes,  or  o -e  and 
ftrong  corroborating  orcumltances, 
difpruving.  tne   amwer — BrigWi  heir 

vs.  Haggir.,         •    '.     '  .  5 ^5 

The  .ainc  rule  holds,  where  the  an- 
f*er  is  hied  to  inre  rjgatjries,  in  the 
nature  or  a  cr  is  bill— Myerr  i/s-  Ba- 
ker and  Oivfley,  .  .  550 

2.  A  deienJanc  is  bo  and  to  prove  matrer 
:    (tt  up  in  hisanlwer   in  avoidance    of 

an  ai.egitiun  in  tWe  bill — Blight's 
hit  vs.    Haggtn,  .  .  53S 

3    Jf  the  detcnaaut  deny  the  contrail  fit 

'  up  in  the  bill,  but  State  one  under  dif- 
ferent circu.niiances,  he  is  not  bound 
to  prove   thjie   circumltances — Ibid,    5-8 

4.  A  confelilon  in  an  an.wer,  ihou^J  not 
be  garblej — Hid, 

See  Injunction,- 1 — PraElicc,  5,  7,  9,  11. 

APPEAL^. 
I-  An  appeal  from  a  deciiion  of  a  court 
overruling  a  motion  to  let  alide  pro- 
ceedings fubfequent  rojudgment,  does 
no:  lupeneae  the  proceeciirgs  under 
the  principal  judgment — H^jdon  vs. 
Herbert,  ex'r.  of  Dur.iip,  .  143 

2.  After  tiie  third  day  of  the  fecond 
term  fucceeding  the  taking  an  appeal, 
this  court  cannot  receive  the  record, 
except  by  confent — Bacon -vs.  Brozun,   J07 

3.  The  court  will  not  receive  a  record 
on  an  appeal,  though  by  confent,  be- 
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fore  the  term  to  which  the  appeal  ii 
t^ken— Blad  vs.  Eons,  .  313 

4.  In  cafe  of  croi's  appeals,  each  appel- 
lant muft  lodge  a  tranfeript  of  the  re- 
cord, unlefs  it  be  difpenfei  with  by 
confent,  or  his  appeal  may  be  difmif- 
fed — Handley  vs.  Edwards,  604 

See  Bind,  3 — Error,  13,  14. — Garni: 
pee,  a — Nonjuit. 

APPEARANCE. 
Where  bail  is  required,  if  a  defendant 
wi'h  to  appear  before  the  fervice  of 
procefs,  h:  mift  do  it  in  perlon— 
M.' Gehzt  and  $!ajfst  dvt.  Voilelt,  ex  Vi 
of,  o(.  .  .  14^ 

APPRENTICE. 
See  AJigr.ment ,  4  —  Poor,  1. 

APPROPRIATION  OF  LAND. 
For  appropriations  under  military    rights 
—  See  Mii'.a-y  Rigb:s. 

1.  A  furvey  is  not  an  ?rpropriation  of 
land,  unlefs  it  be  made  in  purfuance 
of  the  entry — Fetterfiri's  devijees  -vs. 
Bradford,  ".  .  .        104 

2.  Nor  does  the  registering  the  plat 
and  certificate,  place  it  in  a  better 
fi:uatijn — Hid,  .  .104 

3  The  patent  is  «n  approp  iaiion  of  land 
— Greenup  and  Keer.e  vs.  Kenton  and 
Frazier,  .  .  15 

PaUerfon's  dev'fees  vs.  Bradford,  IC5 

4.  1  hete  is  no  act  otuveen  the  entry 
and  patent,  which  is  an  appropriation 
—patterfn's  dcvi.as  vs,  Bradford,        104 

ARB.TRATION. 

1.  Objections  to  fetting  afide  aa  order 
of  reference,  on  the  mo  ion  o.'  one  par- 
ti, are  waiveu  by  the  other  Darty  be- 
ing in  court,  and  not  excepting  to  the 
opini  m  of  the  court — Triggvs.  Skidds,  169 
Caf.y  vs.  January,    ■'       .  \       540 

2.  If  an  order  of  refer-r.ee  nyde  in  a 
fuic  depending  in  court,  extend  to 
ma:ters  not  embraced  by  the  luit, 
there  fhauld  be  a  itatement  entered  of 
record,  flawing  what  thofe  other  mat- 
ters are — Fiixgera.'d,  £j;.  vs.  Fitzge- 
rald, G-fc.  .  .  2.27 

3.  When  arbitrators  make  up  an  award, 
their  powers  expi.e,  and  aie  gone  ior- 
ever — Hid,  .  .  227 

4.  A  reference  to  arbitrators  "  to  fettle 
andf.njtlly  adjuft  tee  title  to  the  fciioic- 
ing  lard,"  and  then  reciting  the  en- 
tries under  which  it  is  clain  ed,  is  fuf- 
ficientlj  certain — G.'.'ioiaxy's  beirs  vs, 
IVebb,  .   .  .  319,  326 
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An  order  of  reference  mav  be   made 
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by  the  court,  on  vhe  application  of 
the  parties,  to  the  perfons  co.i'pofing 
the  court — Ibid,  .  330 

See   Azaards,  1,   2,  20 — Guardian   and  ■ 

'    Ward,  1. 

•    ARGUMENT. 

Ofa  caufe— See  Practice,  17, 

ARRAY. 
S<;e  Jury  and  Jurors,  I. 

ARREST  OF  JUDGMENT; 
A  motion  in  arreft  of  judgment,   is  like 
a  genera}  demurrer — Walker  vs.  Ken- 
dal/, 

ASSIGNEE. 

1.  The  afligneeof  an  cquitytak.es  it  fub- 
;   jett  to  all  the  rebutting  equity  attach- 
ed to  it  in  the  hands  or  the  aiiignor— 
Porter  vs.  BrecUnridge, 
Pilevs   Shannon,  iSc.  . 

2 ,  If  the  plaintiff  lue  as  afiignee,  it  need 
•  not  be  ftated  in  the  writ — Palmer  and 

Cajey  vs.  MPGlnnis, 
See  Alignment,  6,  8 — Bail  Bonds,  6  — 
ContraSis,    5 — Land    Warrants,   I  — 
Variance^ — Ufurj,  2. 

ASSIGNMENT. 

Of  breaches— See  Covenant,  2. 

Of  errors— See  next  title. 

Ofa  land  warrant — SeeLandWarrants. 
I.  A  bond  for  the  conveyance  of  land,  is 
■    affignable— Cci:u  vs.  Jones, 

Neyfong  -us.  Wells,  . 

1,  If  a  bond  or  note  be  alTigned  after  it 

becomes  due,   the  declaration  Ihould 

Ihow  thit  it  was  not  paid  to  the  ai- 

iignor — Lynch  -vs.  Barr,   Tunjlall  vs. 

Barbour  (in  note)  . 

JCecton  vs.  Scantlandt  . 

3.  Allegations  which  are  tantamount  to 
this  averment — Cennvs,  Jones, 
Hubble  vs.  MuUanphy, 

4.  Bonds,  "Sector  money  or  property,  are 
-  aifignable  ;  if  lor  a  perlonal  duty,  as 

an  indenture  of  apprenticeihip,  they 
Pre  not  allignable — Sbult  vs.  Travis, 
Plgman  vs.  Ward  (in  note)  9 

c.  kii  man  fell  a  bona  without  alTigning 
,   it,it  affords  a  ftrong  p/ei'umption  thit 
he  was  nut,  by  the  con^racl,  to  be  liable 
for  the  cptLtentSr—Graybam,  &c.  vs. 
Porter,  .  .  27 

6.  In  declaring  in  the  name  of  the  affignee 
on  an  a.Iignej  obligation,  it  is  n:>t  ne- 
cetTary  to  refer  to  the  ait  of  affsmbly 
aathorifiig  the  affignee  to  fue  in  hi$ 
van  name  —Oam'vs.  Slaughter,  76 
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.  The  airignmsn".  of  a  bond  is  of  itfelf 
a  transfer  of  the  debt  to  the  alSgnee, 
therefore  fuch  debt  is  not  liable  to  be 
attached,  as  belonging  to  \.h:  obligee, 
bef>re  notice  to  the  ublig,-.r  of  theal- 
Ggnment  :  provided  notice  be  giv^n 
him  before  he  makes  his  cnnleilion  as 
garriiih;e  —  Stvt/ktonvs.  Hall,  160 

I.  Tlie  ailignee  of  a  note  or  bond  can- 
not maintain  anadlion  agai.ilt  a  remote 
aiiignor — Drake  vs.  Jobnf.n.  218 

5.  Bonds  ond  notes  afli^ned  under  our 
act  of  aliembiy,  are  not  governed  by 
mercantile  law  :  nor  are  the  aliign- 
ments  thereon — Ibid,  , 

10.  If  a  bond  be  aiTiL,ned  by  S.  for  i.  and 
the  declaiation  allege  it  to  be  the  al- 
ignment of  I.  the  authority  of  S. 
ilvjuld  be  qucftioned  in  the  court  be- 
low, or  it  cannot  be  done  in  this  court— 
Hubble  vs.  Mullanphy,  296 

II.  buit  cannot  be  maintained  in  the 
name  or  the  aiiignor  of  a  paper  af- 
fignable  by  law,  after  he  hath  ailigned 

it — lSleyfong  vs.  Wells,  -  562 

See  AJfigr.ee,    i—Ufuryz. 

ASSIGNMENT  OF  ERROR. 

1.  Every  affignment  of  error  mould  make 
a  particular  cafe  or  point  to  which  the 
defendant  can  anfwer — 'Lanfda/e  vs. 
Findley,      ,  .  .  153 

2.  Errors  which  were  properly  aflignable 
below,  on  a  writ  of  error  coram  vobis, 
and  not  alfigned  there,  cannot  be  no- 
ticed here — Ibid,  .  154 

See  Ir.quifinon  2. 

ASSIGNOR. 
See  AJJignee,  I — Alignment,  7,  8,  it. 

ASSUMPSIT. 

\a  ajfumlfit  the  declaration  muff  fet  forth 
a  lurficient  confiJeration,  and  a  promife 
to  pay,  or  it  is  fatal,  and  not  cured  by 
the  ftatutcs  of  jeofails — Bruner  vs. 
S'out,  .  .  225 

See  Affignment,  5 — Corporation,  I — Jeo- 
fails, 6  —  Inter eji,  6 — Joint  Actions,  3 
— Mutual  Promises. 

ATTACHMENT. 
For  a  contempt — See  Cojis,^. 

1.  An  attachment  founded  on  a  capias 
returned  "  not  found,"  cannot  be  levi- 
ed on  land  —  ftlurry   vs.  Hamilton,  5 

2.  The  return  on  a  capias,  toaurhorife  an 
attachment,  muft  be  in  the  form  pre- 
ferred by  law — Irons  vs.  Allen,  44 
Cru'gvs,  Seven,                    .  46 
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3.  The  sffefts  tak^n  by  an  attachment, 
founded  on  a  return  of  a  capitis,  fhould 
he  difpofed   of,    l)efore  an  execution 

csn  ilTue  on  the  judgment — lb id,  46 

4.  An  attachment  fhouid  ftate,  po'kive- 
ly,  the  caufe  of  fuing  it  out  j  not  al- 
tematively,  that  the  defendant  hath 
privately  removed,  or  fo  abfeonds,  &c. 

— Ship  vs.  Davis,  •  65 

5.  The  remedy  by  attoch-nent,  muft.  be 
Itrictly  purfued — M'Daniei  vs.  Sap. 
pington,  .  .  ^  94 

6.  The  attachment  fhouid  run  in  the 
name  of  the  common  wealth — Ibid.         94 

7.  If  the  bond  dees  not  purfue  th;  fta- 
tute,  it  is  fatal — Ibid,  .  94 

8.  The  bond  ihould  be  in  double  the  a- 
mount  of  debt  and  interest,  when  the 
attachmenr  was  fued  our,  or  the  court 
cannot,  on  trial,  allow  fuch  intereft— 
Ibid,  .  .  94 

9.  Wherever  a  jury  would  have  been 
neceflary  if  the  fuit  had  been  by  o- 
riginal  writ,  it  cannot  be  difpenfed 
with  if  the  party  proceed  by  attach- 
ment— Ibid,  .  .  94 

jo.  An  attachment  can  be  fued  out  ia 
that  county  only,  in  which  the  defen- 
dant is,  or  laft  was  an  inhabitant— 
Lanier  vs.  Grant  (in  note),  95 

11.  That  the  defendant  bath  removed, 
&c.  will  not  warrant  an  attachment— 
Hopkins  vs.  Sullies  (in  note),  95 

12.  It  cannot  be  levied  on  land— IW  - 
Lortyvs.  Suttles  j  Reesvs.  Biftop  (in 
note),  .  95 

13.  It  muft,  on  the  face  of  it,  appear  to 
have  been  iffued  by  a  juftice  of  the 
peace — M'Lorty  vs.  Davis,  95 

14.  It  mult  ftate  thofe  facls  which  alone 
aathoriie  proceeding  by  attachment— 
Ibid,  .  ,  ,  95 

15.  That  the  defendant  is  about  to  ab- 
fcond,  will  not  justify  it — Lewis  11s. 
Butler  (in  note),  .  05 

16.  ft  Ihould  ftate  the  demand  fo  (pa- 
cislly,  thit  a  recovery  thereon,  will 
bar  a  lubkquent  demand  for  the  fome 
caufe — Hickman  -vs.  Gejl  (in  note)  95 

lj.  If  fued  out  on  the  luggefiion  that 
the  defendant  had  cither  kit  the  coun- 
try and  commonwealth,  or  fo  abfeouris, 
&c.  it  is  erroneous — Davis  vs,  Ed- 
wards, .  34s 

See  Alignment,  7 — Cofis,  4 — Judgment';, 
2 — Fleas  and  Fleadmgs,  1. 

ATTORNEY, 

See  Ctf.i,  7. 


Attorney- General — See  Clerks,  z. 

■  For   the    commonwealth— See 

Courts,  2,    3. 

AVERMENTS. 
As   to  demand — See  Demand. 
See  sJJ/ignment,  2,    3 — Conveyance,  I  — 
Declaration,  1,  2 — Penal  Bills,  I. 
AUCTION. 
A  bidder  at  auction  nay  retiait  his  bid, 

before  the  lot  is  cried  off,  (in  note)     182 
See  Sheriff,  4,  5. 

AUTHORITY, 
To  diftrain   for  rents — See  Rent,  5,  f>. 

AWARDS. 

1.  A  judgment  on  an  award  is  errone- 
ous, if  the  record  does  not  fliew  that 
the  party  againft  whom  the  award 
was   rendered,  or  his  agent,  had    no- 

•  tice  of  the  time  of  the  meeting  of  the 
arbitrators,  or  that  he  was  prefent 
when  the  award  was  made — Craig  vs. 
Hawkins,  >  .  46 

2.  But  if  he  be  prefent  when  the  award 
is  made  the  judgment  of  the  court, 
and  do  not  object  to  the  want  of  no- 
tice, it  is  a  waiver  of  the  objection— 
Hopiini,  &c.  vs.  Sodujhie,  (in  note)         46 

3.  An  award  muft  conform  to  the  re- 
quisitions of  the  fubmiffion — APCul- 
kugb  vs.  Myers's  ex'rs.  .  201 

4.  It  it  do  not,  the  objection  may  be 
waived  by  the  exprefs  agreemenl  of 
the  parties,  or  an  exprefs  promife, 
made  after  the  award,  to  abide  by  it— ■ 
Ibid,  .  .  .201 

5.  An  example  of  an  award  void  for 
uncertainty — Itirp'm  vs,  Banton,  313 

6.  An  award  good  in  part,  and  bad  in 
part,  may  be  fupported,  as  to  that  part 
which  is  good  — Galloway' 's  heirs  vs. 
Webb,  .  .  326 

7.  An  award  which  directs  a  convey- 
ance of  fo  much  of  an  entry  and  fur- 
vey  as  is  covered  by  another    furvey, 

is  fufficientiy  certain — Ibid,  326 

8.  An  a>vard  certain  to  a  common   la- 
tent, is  good — Ibid,  .  327 
This  rule   exemplified  in  relation  to 

the  quantity  of  eftjte  directed  to  be 
conveyed— Bakers  heirs  vs.  Crockett,  403 
91  If  an  award  relative  to  interfering 
land  claims,  decide  the  relative  merits 
of  the  claims,  and  the  manner  of  fur- 
veying  them,  and  then  leave  the 
boundary  to  be  afcertained  by  furvey, 
it  is  fufficientiy  certain — Galloway's 
hfnvs.  Webb,  ,  .  32* 
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10.  An  award  relative  to  an  infant's  re- 
al eftate,  which  directs  a  conveyance 
by  the  guardian,  is  good  ;  at  rnoft, 
this  pait  is  but  matter  of  form — Ibid,   320 

11.  A  mitjudgment  of  arbitrators  upon 
point9  fairly  before  them,  is  not  alone 
a  fufficient  caule  for  fetting  afide  an 
award — Baker's  heirs  vs.  Crockett,      397-8 

12.  Fraud,  corruption,  cclluiion,  or 
misbehaviour  in  the  arbitrators,  is  a 
fufficient  ground  to  fet  aEde  an  award 
—Ibid,  ,  .  398 

13.  So  is  a  mi  flake  produced  by  the 
fraud  of  one  of  the  parties — Ibid,  398 

14.  Matters  of  account  on  which  an 
award  is  founded,  ought  not  to  be  un- 
ravelled, in  ordertoget  at  a  miftake  of 
law  or  fact,  whereby  to  fet  afide  an 
award — Ibid,  .  .  400 

15.  The  award  itfelfmuft  furnith  the 
miftake  of  law  «r  fail,  for  the  court 

to  aft   upon— Ibid,  .  400 

36.  If  an  award  on  the  face  of  it,  be  at 
firft  blufh,  outrageoufly  erroneous, 
this  may,  of  itfelf,  be  evidence  of 
partiality  or  corruption,  and  fuperl'ede 
the  nccefiity  of  producing  other  proof 
— Ibid,  .  .  401 

17.  Miftakes  for  which  an  award   may 

be  let  afide — Ibid,  .  .       401 

18.  A  miftake  in  a  conftruftion  given 
to  an  entry,  is  not  lufficient  to  fet  afide 

an  a  ward  —  Ibi  d,  .  .       4c2-3 

19.  In  an  award  relative  to  interfering 
land  claims,  a  miftake  as  to  the  quanti- 
ty of  acres  to  be  conveyed,  when  the 
mode  of  furveying  to  afcertain  (he 
proper  quantity  was  prefcribed  in  the 
award,  will  not  vitiate  it  :  but  the 
court  carrying  the  award  into  effccl, 
mould ,  in  their  decr-e,  correft  it — Ibid,  4c  3 

20.  The  death  of  a  party  to  an  arbi- 
tration, after  an  award  made,  and  en- 
tered as  the  interlocutory  decree  of 
the  court,  but  before  final  decree 
thereon,  does  not  render  the  award 
invalid  ;  but    it    remains    obligatory 

"  on  his   reprefentatives — Ibid,  .        404 

21.  An  award  defective  and  uncertain, 
will  not  be  enforced  by  a  court  of 
chancery — Cex  vs.  Smyth,  .  411 

See  /Arbitration,  1 — Guardian  ar.d  IVard, 
I— S}ccifc  performance  oj 'ccntraHs,-],  8. 

BAIL, 
r.  The  fheriff's  failure  to  take  bail,  or 
return  a  bail  bond,  is  not  material,  nor 
inquirable  into,    after  iffue   joined— 
Churchill  vs.  Roger:,  .  183, 


2.  Exceptions  to  an  affidavit  to  hold 
to  bail,  muft  be  made  at  the  firft  term 
after  giving  appearance  bail.  It  is 
too  late  to  make  the  cbjeftion,  after 
fpccinl  bail  is  given — Morton  vs.  He- 
rat.it  and  Pile,  ;  .,  203 

See  ABion,  1  —  Appearance,  I — Execu- 
tion, (> — Frdtlice,  i\~Ref.dencet  I  — 
Rv'.es  in  the  ClaPs  Office,  2. 

BAIL  BONDS. 

1.  A  bail  bond  taken  to  the  fhcriff,  his 
heirs,  &c.  is  good  ;  it  was  unnectffary 
to  make  it  payable   to  his  heirs,  tec. 

— Raljlon'vs.  Love  ar.d  Bajs,  50Z 

2.  The  bail  bond  returned  by  the  (he- 
riff,  with  a  writ,  makes  a  p2rt  of  his 
return  ;  if,  therefore,  there  be  fucha 
correfponrience  between  the  writ  and 
bond;  as  that  by  a  reafonable  intend- 
ment, the  bond  may  have  been  taken 
upon  that  writ,  it  is  fufficient — Ibid,     563 

3.  Bail  bends  fhould  receive  a  literal 
confirudion  in  furtherance  of  juftice 

— Ibid,  ,  .  504 

4.  If  a  bail  bond  recite  that  it  be  taken 
by  virtue  of  a  writ  againft  R.  and  it 
be  taken  by  virtue  of,  and  returned 
with  a  writ  againft  R.  and  others,  it 

is  fufficient— /i;V,  „  joj 

5.  If  a  bail  bond  be  certain  to  a  com- 
mon intent,  it  is  fuffkient—  Palmtr 
and  Caffy  vs,  M'G'itir.h,  .  506 

6.  A  bail  bond  held  fufficient,  alrhough. 
it  did  not  ftate  the  nature  of  the  ac- 
tion j  nor  the  amount  of  the  debt  ; 
nor  damages  ;  nor  that  the  pUintrff 
fued  as  afiignee—  Ibid,  ,  5C5 

See  Bad,  j. 

BAILMENT. 
A  fale  by  the  bailee  of  a  chatt;',  doth 
not  confer  a  right  to  the  vendee,  al- 
though he  had  no  notice  of  the  bail- 
ment ;  but  the  bailor  hath  his  re- 
courfe  either  agaiiif!  tie  bailee  cr  the 
vendee — Chifm  vs.  (Foods,  53^ 

BASTARDV. 

1.  In  a  cafe  of  baftardy,  the  warrant 
before  the  juftice,  ought  not  t»  be 
read  as  evidence  to  the  court  of  ihe 
perfon  charged,  being  the  father  of 
the  child — Dirz^iJdte  is.  iLsCcrr.n.'.n. 
iveahh,  .  .  290' 

2.  In  fuch  cafes,  the  mother  f.iould  be 
produced  and  examined  in  court — Ibid,  290' 

3.  The  child  of  a  woman  whole  hvfo3nd 
has  betn  abfent  leven  years,  and  no 
proof  of  his  being  alive  in  '.hat  tinw, 
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IS,  a  baRard,  and  the  father  is  fubject 
to  the  laws  concerning  baftarcly  — 
HaHms  the  Commoniceahh,  .       479 

4.  The  father  of  two  baftard  children 
at  a  birth,  is  chargeable  for  the  main- 
tenance of  both — Ibid,  .  479 

BILL  OF.  EXCEPTIONS; 

1  he,  verity  ol  a  bill  of  exceptions,  figncd 
and  recorded  by  the  court,  is  incontro-         ; 
vertible—  Beauchafnp  -vs.  Mudd,  166 

BILLS  IN  CHANCERY, 

For  bills  for  fpeciiic  performance— 
See  Specific  Performance. 

1.  Bills  to  perpetuate  evidence,  anfwer 
the  purpofe  for  which  they  are  allow- 
ed, when  the  depofitioi  s  are  taken  ; 
arid  if  accompanied  with  a  prayer  for 
relief,  and  are  fet  for  hearing,  they 
mould  bedifmilTed,  with  colts— ■  lur- 
pih  -vs  Bunion,  .  312, 

a.  If  a  bill  in  chancery  do  not  ftate  the 
contract  on  which  it  is  founded  to  be 
in  wining",  it  muff  be  intended  to  hr. 
a  verbal  contract -~ Bradley  t<s.  Lamb,   527 

3s  A  bill  cannot  legally  be  taken  for 
confefled,  without  the  fervice  of  a  co  - 
py  of  the  bill  with  the  proccfs — Ibid,  527 

See  Injur.tluii,  i. 

BILLS  OF  REVIEW. 

J,  A  bill  of  revhw  cannot  be  permitted 
after  a  demurrer  has  beer  nllirvcd  to 
a  former  biil  of  review—  Pjffafs,  &e. 
•vs.  M'C'ianathan,  .  342 

a.  Neither  ought  it  after  an  application 
for  leave  to  file  a  bill  of  review  has 
been  overruled — Ibid,  342 

3.,  The  ditcovery  of  1  ew  witnciTes  to 
prove  a  matter  which  was  in  ifTue  in 
the  former  caufc,  is  not  a  ground  for 
a  bill   of  review — Ibid,  342 

Boiulesvs.  South,  .  451 

4.  Nor  is  the  difrovery  of  new  witneffes 
to  a  point  which  the  party  knew  of, 
and  failed  to  put  in  ifTue  in  the  former 
fuit,  a  caufe  for  a  bill  of  review-— ■ 
B'jtuhi  i's.  South,  .  434 

5t  No  implication  in  favor  of  bills  of  Re- 
view can  be  indulged — Ibid,  455 

BLANKS, 
In  judicial    proceedings — See    "jeofails, 
Statutes  of,  6,  y—Wiil,  2, 

BONDS. 
See  Replevy  Bonds,  and  Bonds  fir  Co/Is.. 
In  cafes  ofjttpetjcdeas — See  Supafcdeas, 

I,  2. 
As  to  the  aflignment  of— See  Ajfgn- 

mcr.t. 


I.  A  bond  conditioned  for  the  payment' 
of  "  500  dollars  in  horfes,"  is  a  bond 
with  collate! al  condition — Ilendirfcn 
11s    Staintcn,  .  .  u£ 

%.  On  bonds  with  collateral  conditions 
the  damages  muft  be  affefied  by  a  ju- 
ry :  it  is  error  to  take  a  judgment 
wi  hout  a  jury — Ibid,  11B 

3.  The  bond  given  on  taking  an  appeal 
or  writ  of  eiror  with  fujerfedeas,  need 
not  be  executed  by  the  appellant  or 
plaintiff-— Anonymous,  J49 

4.  If  a  bond  on  its  face  purport  to  be  the 
bond  of  feveraJ,  and  it  be  executed  by 
all  but  one,  it  is  unneceffary,  in  a  fuit, 
onluch  bond,  to  take  notice  of  the 
name  of  that  one — Ralfton  is.  Lc-ve. 
and  Bafs,  .  .  5C4 

See  Altatkment,  7,  %  — Contrails,  5,  % — 
Dace,  1,   2 — Oyer — Variance,  2. 
BONDS  FOR  COSTS. 

1.  In  fusts  by  non-refidents,  the  bond  for, 
cofts  mould  regularly  be  given  to  the 
defendant  in  the  ail  ion—  Barnett  and 
liutchefon  <vs.  Warren  circuit  court, 

t.  If  it  do  not  fecuvtth".  cofts,  which  the 
defendant  may  have  a  rig.ht  to  demand, 
his  cTefea'ive—  Bid,  ,    , 

3.  If  it  be  executed  by  a  rrfident  fecu- 
rity,  without  the  plaintiff  joining  in 
it,  it  is  fnfficient — Ibid, 

4.  If  a  fufficient  bond  be  not  given,  the 
fj.it  may  be  dilmifled,  on  motion— 
Ibid,       ,  .    ,, 

5.  But  if  before  it  be  difrrifTed,  a  bond 
conditioned   to    pay    the  cofts  which 
have   accrued  and  rr>ay  accrue,  be  gi- 
vf,  it  is  fufficlerit — Ib'd,  374 
ft '  hcelir.  and  Co  'vs.  KctUy,                      54° 

6.  Non-  refidents  who  prolecute  writs  of 
error,  mull  give  fecurity  for  cofts— 
Harlavd's  Icirsfvs.  B.aflcnd,  330 

7.  A  mmicn  to  diimils  a  fuit  for  want  of 
fecurity  for  cofts,  comes  too  late  alter 
the  jury  are  fworn — IVhielin  and  Co. 

•vs.  Kit  thy,  .  .  546' 

BOUNDARY,, 
See  Notoriety,  7. 

BRITISH  REPORTERS. 
Reports,  of  the  decisions  of  the  Britilh 
courts  fincerhe4fh  day  of  July  1776, 
ought  not  to  be  resd  nor  cited  in  coiiit 
— Hickman -vs.  Boffman,  364 

CAPIAS  AD  RESPONDENDUM. 
See   Writ. 

CAPIAS  AD  SATISFACIENDUM, 

See  Execution,  4* 
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CASE,  ACTION  ON  THE, 

Cannot,  by  the  rules  of  the  common  law, 
.  be  maintained  againft  heirs — EJlill's 
beirs  and  adm'rs.  vs.  Hoy's  ex'rs.  88 

See  ABion,  4 — Juftice  of  the  Pejce,  j,  2. 

CAVEAT. 
Omitting  to  file  a  caveat  againft  the  ema- 
nation of  a  patent  on  a  conflicting 
land  title,  does  not  prevent  the  party 
from  reforting  to  a  court  of  chancery 
to  have  the  titles  tried  there — Crow's 
beirs  vs.  Har rod's  heir,  4.38 

CERTIFICATES  FOR  LAND. 
A  call  in  a  certificate  to  adjoin  the  land 
of  S.  G.  when  S,  G.  had  not  then  ob- 
tained a  certificate,  (though  entitled 
to  one)  is  not  a  good  call—  Moore's 
beir  vs.  Green,  .  33 

Eftill,&c.vs.   Hart's  beirs,  577 

See  Pre-emption,  2,  3,  5,  6,  7,  8 — Stl- 
'  tkments,  2 — Settlers,  2, 

CHALLENGES  TO  JURORS. 
See  Jury  and   Jurors,    I — New  'Trials, 
1,2. 

CHANCERY. 

See  Anjzver — Bills  in  Chancery— Bills  of 
Review — Equity — InjunBior. — Specif c 
Performance,  &C. 

CHANCERY  PRACTICE. 

See  PraBice  in  Chancery . 

CIRCUIT  COURTS. 

See  Courts,  2,  3 — InjunBion,  2. 
Their  jurifdi&ion  in  cafes  of  diftrefs  for 
rent— See  Rent,  8. 

CLERICAL  MISTAKES. 
See  Error,  1,  2,4,  20,  21,  22. 
CLERKS. 

1.  A  proceeding  againft  a  clerk,  to  re- 
move him  from  office,  mult  be  carried 
on  in  the  name  of  the  commonwealth 

—  The  Commonwealth  -vs.  Barry,  229 

2.  It  is  the  duty  of  the  attorney -general 

to  carry  on  the  profecutlon — Ibid,       229 

3.  The  proceeding  mu.ft  be  inftituted  by 
leave  of  the  court,  and  piobable  cauie 
muft  be  (hewn,  to  obtain  that  leave — 
Ibid,  .  .  229 

4.  The  manner  of  infticuting  and  carry- 
ing on  the  proceeding — Ibid,  229 

5.  Proceedings  under  the  icth  fection 
of  the  4th  article  of  the  cenftitution, 
muft  be  confined  to  mifconduft  in  of- 
fice— Ibid,  .  .  331 

6.  Whether  an  alien  can  hold  the  office 

of  clerk,  query — Ibid,  .  231 

7.  It  cannjc  be  inquired  into  in  this 
mode  of  proceeding— -  Hid,  231 


8.  Overcharge  alone,  is  not  a  caufe  for 
removal  from  office — Ibid,  233 

9.  But  if  made  from  corrupt  motives,  it 
would  be — Ibid,  ,  233 

10.  If  the  clerk  erafe  the  name  ofaper- 
fon  returned  by  the  ftieriff  on  the 
panncl  of  grand  jurors,  it  is  a  mifde- 
meanor  in  office,  for  which  he  ought 

to  be  removed  —  Ibid,  .  233 

11.  If  he  permit  a  replevy  bond  return- 
ed into  his  office,  to  be  altered,  it  is 
a   niildemeanor  in  office,  for    which 

he  is  removeable — Ibid,  .  237 

12.  The  clerk's  duty  in  taking  fecurity 

in  zfuperjedeas  bond,  .  3 17 

See  Intereft,  1—JuriJdiBion,  2. 

COLLATERAL  CONDITIONS. 
See  Bonds,  1,  2 — Covenant, z. 

COMMITMENT. 

1.  A  commitment  to  jail  to  be  tried  by 
an  examining  court,  on  a  charge  of 
an  intention  to  commit  felony,  is 
wholly  illegal — Sthreply  and  Wool- 
dridge  vs.  Fijher,  ,  249 

2.  A  juftice  ot  the  peace  making  fuch 
illegal  commitment,  is  liable  to  the 
action  of  the  injured  perfon — Ibid,       24? 

COMMON,  TENANTS   IN. 
See  Joint  ABions,  3,  4. 

COMMON  LAW. 
See  Equity,  2,  3 — Plaintiff,  1. 

COMMONWEALTH. 
See  Clerks,  1. 
Attornies  for — See  Courts,  2,  3. 

COMPETENCY. 

See  IPitnefs. 

CONDITIONAL  SALE. 
See  Mortgage,  I, 

CONFESSIONS. 

In  an  anfwer — See  Anfwer,  3,  4; 
Proof  of— See  Evidence,^. 
Of  law — See  Releaje,  I. 

CONFIRMATION  OF  CONTRACTS, 

See  Fraud,  2 — ContraBs,  10. 
CONFLICTING  TITLES  TO  LAND. 

1.  Omitting  to  file  a  caveat  againft  the 
emanation  of  grant  on  a  conflicting 
land  title,  will  not  prevent  the  pa.ty 
from  reforting  to  a  court  of  chancery, 
to  have  the  titles  tried  there — Crow's 
heirs  vs.  Har  rod's  beir,  .  438 

2.  The  holder  of  one  conflicting  title  to 
land,  having  an  equitable    lien  upon 

1       a   fuperior  conflicting    title,    will  not 
1      prevent  the  latter  from  prevailing  in 

4  D 
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a  fuit  brought  to  try  their  validity — 
Ibid,  ...  438 

3.  In  all  cafes  of  conflicting  claims  to 
land,  if  one  harh  right,  and  the  terms 
of  law  are  inadequate  to  protect  that 
righr,  a  court  ot  equity  muft — JfJ^er, 
(3c  vs    Sharks,  ,  .  464 

4  The  jurisdiction  held  by  courts  of 
chancery,  with  relation  to  conflicting 
land  titles,  is  governed  ftriilly  bv  the 
{tatutes  under  which  thofe  titles  are 
deiived.  The  general  principles  of 
equity,  in  relation  to  trufts,  are  not 
applicable—  Speed  vs.  Lewis,  .       47a 

5.  It  is  improper  to  decide  the  merits 
of  confining  titles  to  land,  if  they 
come  before  the  court  collaterally 
only — Harland's  heirs  vs.  Eajlland,        553 

See  Awaids.  9 — Cont'acls,  6 — Lefts,  I 
—Releafe,  1 

CONSIDERATION. 

See  Af/um}Jit 

CONSTITUTION. 

A  law  authonling  a  judgn  ent,  on 
motion,  for  the  breach  of  a  (pecial 
contrail,  made  under  the  law,  for 
the  payment  of  money,  is  not  uncon- 
stitutional :  nor  was  a  jury  neceffary,, 
the  defendant  not  appearing, —  Ewing 
■vs.  the  Diriclors  of  the  Penitentiary,  e 

See  Attachment,  6. 

CONSTRUCTION. 

See      Contrails — Entries — Mortgages-— 
Pre-emption  —  Settlements — Statutes,  for 
constructions  relating   to  thele  heads. 

For  constructions   on   particular  acts   of 
afiembly — See   Statutes  expounded  or 
commented  on. 
COM  V NUANCE  OF   A  SUIT. 

See  New  liials,  ^  —  PiaBice,  18,  22, 

CONTRACTS. 

With  relation  to  ulury — See  Ufury. 

1.  The  circumftances  which,  at  the 
time  of  a  tranlacYion,  were  believed 
by  the  par'  i'  s  to  exift,  flnuld  equally 
govern  as  the  law  of  the  time — Por- 
ter vs.  Breckenridge,  .  26 

2.  The  parol  declarations  of  one  partv, 
will  not  altei  a  written  contract  — M,~ 
Connell's  heirs  vs.  Dunlafs  dev'fees,  41 

3%  II  a  man  contract  to  convey  500  acres 
of  land  out  of  one  of  two  tracts,  it  is 
erroneous  to  decree  a  conveyance  of 
250  acres  out  of  each  —  Ibid,  41 

4  On  a  confact  for  a  tract  of  land,  if 
the  vendor  be  able  to  convey  part  of 
the  land  only,  the  vendee  may,  at  his 
eiettion,  compel  a  conveyance  of  that 


part,  and  recover  damages  for  the  de- 
ficiency ;  or  he  may  retule  to  take 
that  part,  and  recover  damages  for  the 
whole — Ibid,  .  .  41 

5  The  obligor's  giving  a  new  bond  to 
the  affignee  upon  the  one  afligned  be- 
ing delivered  up,  will  not  bar  him  of 
an  equity  then  unknown,  which  he 
had  againft  the  obligee— Pile  vs. 
Shannon,  (3c.  .  •  55 

6.  The  vendees  of  land  agreed  to  rhk 
the  ritle  :  this  conftrued  to  mean, 
againft  conftiBing  titles  only,  and  held 
that  the  vendor  was  anlwerable  for  a 
de  ect,  occafioned  by  a^  latent  equity 
to  a  pait  of  the  title  which  he  lold— 
Ibid,  .  .  55 

7.  A  bond  for  800/.  conditioned  to 
pay  400/.  on  a  particular  day,  and  in- 
dorled  by  the  obligee,  that  it  might 
be  di. charged  by  325/.  at  an  eailier 
day,  is  a  good  bond  tor  400/.  ifpay- 
rr.ent  were  not   made  as.  ftipulated  in 

the  indorfement — Craig  vs    Morton,     299 

8.  If,  on  account  of  a  contract  between 
A,  and  B.  A.  gives  his  bond  to  C.  who 
is  a  creditor  ot  B.  and  B.  thereupon 
releafes  his  debt,  A.  cannot  be  reliev- 
ed from  this  Lund,  becaule  ot  a  fraud 
committed  by  B.  in  his  contract  with 
A.  provided  C.  vere  not  in  collufion 
with  B.  nor  concerned  in  the  fraud— 
Morrijon  vs.  Clay,  .  42 1 

9.  It  a  man  fells  land,  and  it  afterwards 
appear  that  there  are  cor  dieting  ti- 
tles therefor,  of  which  the  feller  had 
no  knowledge,  and  made  no  reprelen- 
tation,  this  is  not  a  circumitance  from 
which  fraud  can  be  inlerred,  nor  is  it 
a  ground  for  fetting  afide  the  contract 

— Harland's  heirs  vs.  Eaftland,  590 

10  Ii  a  paity  having  equitable  objec- 
tions to  a  contract,  afterwards  cor  firm 
the  contract,  without  lear  or  durefs, 
and  with  a  full  knowledge  of  his  rights, 
it  is  a  waiverofhis  equity — Edwards 
vs.  Hnndley,  .  .  606 

See  AHion,  1  —Deceit,  ABion  of,  1,  2— • 
Fiaud,  1,  2, — Liquidated  Damages,  1 
— Aiifreptjentation,  I  —  Mortgages,  1 
—  Slaves,  1,2,  3 — Specific  Performance 
of  Contrails,  I,  5 — Wananty,  1. 

CONVEYANCES. 

In  declaring  on  a  bond  for  the  convey- 
ance of  land,  it  is  not  neceffary  to  al- 
lege that  the  plaintiff  laid  off  the 
land,  nor  that  he  attended  en  the  de- 
fendant, to  fee  it  done— Ccnn  vs, 
Jones,  .  .  8 


THE    INDEX. 


61 V 


See  Affignment,  I— Awards,  7 — G>»- 
tracls,  3,4  — Decree, £ —Demand,  1,2. 

CORPORATION. 

X.  An  aftion  of  ajjumpftt  will  not  lie,  in 
favor  of  the  truftees  of  a  town,  a- 
gainft  their  predeceffors,  to  recover 
damages  for  the  nor-delivery  of  pa 
pers,  records,  &c  belonging  to  the 
corporation — The  Former  Truftees  of 
Paris  vs,  the  Trujlccs  of  Paris,  456 

js .  A  form  of  aclion  to  recover  the  fpe- 
cifi'  records,  &c.  fliould  be  purfued  — 
Ibid,  .  456 

COSTS. 
Security  for—  See  Bond  for  Cojis. 

I,  If  the  complainant  in  chancery,  or 
the  plaintiff  in  ejectment,  recover  part 
of  the  land  in  controverfy,  he  fhould, 
in  general,  recover  full  cofts — Brad- 
ford -vs.  Allen  and  'wife,  .  I 

}.  If, during  the  pendencv  of  araufe  in 
the  court  of  appeals,  the  record  be  a- 
mended  fo  as  to  cure  the  errors  align- 
ed, the  defendant  in  error  fhoul  1  pay 
the'  cofts — Gay  vs.  Caldwell,  64 

3.  On  the  diffolution  of  an  injunction, 
on  motion,  a  decree  may  be  made 
for  the  cofts  of  the  motion  j  but  not 
for  the  ccfts  of  the  lutt — Dale  vs. 
Cooke,  .  .  97 

4.  Cofts  will  not  be  given  on  the  deci- 
sion of  a  motion  tor  an  attachment— 
Haydon  vs   Herbert,  .  145 

5.  This  court  will  not  inquire  into  quef- 
lions  relative  to  the  cofts  of  motions 
made  in  the  progrefs  of  a  caufe  be- 
low, unlefs,  from  the  record,  it  ap- 
pears that  the  question  were  made 
there  ;  and  even  then,  it  would  not 
affecT:  the  principal  judgment— 
Churcbil  <vs    Rogers,  .  i3  3 

6.  Cofts  are  incident  to  every  judg- 
ment, and  ought  to  be  given — Brad- 
ley, @c.  -vs.  Tompkins,  .  1S7 

7.  if  an  agent,  or  attorney,  mifcondudt 
himfelf,  fp  tlfct  it  is  neceflary  for  the 
injured  party  to  relort  to  a  court  of 
equity,    the  aqent  or   attorney    (hall 

pay  cofts — Refpajs  vs.  Morton,  226 

2.  Cofts  fhould  not  be  given  to  a  com- 
plainant who  recovers  that  only, 
which  be  could  have  obtained  without 
fuit — Harland's  heirs  vs.  Eafiland,  £93-4 
9.  Special  orders  and  judgments  rela- 
ting to  cofts  from  ipecial  circum- 
ftances,  27,229,   309,   383,449 

See  Bills  in  Chancery,  1— Damages,  6— » 
JnjuricTion,  4. 


COVENANT. 

1.  Rulesas  to  the  alignment  ofbreaches 

in  covenant — Dougherty  vs.  Clenn,        2Jt 

2.  In  covenant  and  in  debr,  on  a  bond 
with  collateral  condition,  if  two  or 
more  diftinct  breaches  bcaffigned,  for 
one  of  which  the  plaintiff  haih  no 
caufe  of  cftion,  ard  entire  damages  be 
affeiTed,  it  is  erroneous — Morrow,  (3c. 

•vs.  Toe  Governor,  for,  &c.  489 

See  VerdiB,  1. 

COUNTY  COLLECTOR. 
See  County  Courts,  1,  2,  3,4,  5. 

COUNTY  COURTS. 

1.  County  courts  have  jurildi&ion  to 
hear  motions,  and  enter  judgments  a- 
gainft  the  fheriffor  county  collect' r, 
tor  failing  to  pay  money  to  a  county 
creditor—  Bradley,  &c.  -vs.  Tompkins,     184 

2.  The  county  court  may  enter  judg- 
ment againft  him  for  an>  balance  that 
mav  be  due  from  him  to  1  he  county — 
Ibid,  .  .  r$j 

3.  The  principal  has  the  fame  remedy, 
and  in  the  fame  court,  againft  his  de- 
linquent deputy.      If  1  he  deputy  have 

not  actually  coll  sited  the  money,  it  is 
noexcufe — Ibid,  .  185,  18S 

4- If  the  principal  pay  money  wi  hout 
luit,  which  his  deputy  ought  to  pav, 
he  may  proceed  againft  hit  deputy ,  in 
the  lame  manner  as  it  he  had  paid  it 
by  judgment — Ibid,  .  186 

5  County  creditors  cannot  move  againft 
a  deputy  fheriffor  collect  r — Ibid,        187 

6.  The  minutes  or  a  county  cou't  is  con- 
clullve  evidence  of  what  is  done  in 
that  cv\sn-^Handley  vs  Ruffill,  145 

See  Poor,  1. 

COUNTY    COURT    CERTIFICATES 
FOR.   LAND. 

See  Pre  emptions,  2,  3. 

COUN1Y  CREDITORS. 
See  County  Courts,   I,  5 

COUNTY    LEVY, 
See  County  Courts,  1,2,  3,  4,  5. 

COURTS. 

When  the  parties  are  cut  of  court  — 
See  Amendment ,  4. 

How  a  court  fhould  inftrudl  a  jury- 
See  Limitations,  2 

1.  A  perfon  being  in  the  prerence  of  the 
court,  does  notauthori  e  ajudgment  to 
be  entered  againft  him,  unlels  he  be. 
brought  info  court  by  legal  means— 
Jones  vs,  Kenney,  »  S<3 
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2.  The  circuit  court!  may  remove  from 
office  their  attorney  tor  the  common- 
wealth— Stills vs.  Pulafki Circuit  Court,  1 39 

3.  Whether  it  can  be  done  atpleafurc,  or 
only  in  the  exercile  of  a  found  difcre- 
tion,  query— Hid,  .  1 39 

4.  Every  order  or  proceeding  of  a  judge, 
made  out  of  court,  is  (ubjeft  to  the 
revifion  of  the  court  into  which  fuch 
order  or  proceeding,  or  the  caufe  in 
which  it  is  made,  is  returned  —  Owens 

vs.  O-.vcns,  .  .  159 

See  County  Courts —Occupying  Claimant, 
1 — Sheriff,  1. 

CREDITOR. 
See  Payment,  1. 

DAMAGES. 

As  to  liquidated  damages — See  Liqui- 
dated  Damages. 

I.  In  afcertaining  damages  for  a  breach 
of  covenant,  in  not  paying  negroes  be- 
tween certain  ages,  the  jury  mould 
take  the  age  moil  favorable  to  the 
debtor, and  intereft  thereon,  as  the  cri- 
terion of  damages — Pope -vs. Campbell,      31 

-,  If  perfonal  property  be  not  paid  ac- 
cording to  contract,  its  value  when 
due,  with  intereft  thereon,  is  the  moft 
general  rule,  by  which  to  alcertain  the 
damages  —  Hid,  .  .  31 

3.  This  decilion  does  not  extend  to 
contra 'A  3  for  land  —  Ibid,  .  32 

4.  The  vendor  of  a  trscl:  of  land  com- 
mitted a  fraud,  in  felling  what  he 
knew  he  could  not  convey  :  the  va- 
lue of  the  land  at  the  timeoffwear-  . 
ing  the  jary,  was  held  to  be  the  mea- 
fure  of  damages — M'Conneli's  heirs 
vs.  Durdip'%  devijees, 

5.  On  bom.s  with  collateral  condition?, 
and  contracts  for  property,  the  dama- 
ges mult  be  aflelfed  by  a  jury — fien- 
derjon  vs.  Staintcv, 
Keeton  vs.  Scantland, 

6.  Tenper  cer.t.  damages  cann  it  begiv- 
en  on  cods — Ha.ndley  vs.   RuJJ'ell, 

7.  Whetever  a  writ  of  error  coram  vs. 
bis  is  fued  out,  with  a  j'/pcrjtdcas,  for 
errors  alleged  in  a  replevy  bond  that 
has  the  fores  of  a  judgment,  and  the 
plaintift  in  error  fails,  ten  per  cen>.  da- 
mages thould  be  given — Lar.uiale  vs. 
Fi:dley,  .  ; 
EdtoJrdi  vs.  Greemocll, 

8.  On  affirming  a  judgment  on  a  writ  of 
error  coram  vjbis,  this  court  will  not 
give  ten  ptr  tint,  damages  on  the  Ori- 


41 


118 

149 
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188 
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ginal  judgment  ;  but  will  give  ten 
per  cent,  on  the  ten  per  cent,  adjudged 
by  the  inferior  court  to  the  defendant 
in  error — Lanjdak  vs.  Findley,  203 

9.  The  fame  rule  extends  to  cafes  where 
this  court  affirms  a  decree  which  dif- 
folved  an  injunction,  and  gave  ten  per 

cent — Lcivry  vs.  M  Murtry,  (in note)   204 

10.  Tea  per  cent,  damages  will  be  given 
againft  thofe  defendants  in  a  judgment, 
only,  who  profecute  a  writ  of  error — 
M'Clellandvs.  The  Commonwealth, 

11.  Ifajudgment  for  plaintiff  in  deti- 
nue, be  affirmed,  ten  per  cent,  dama- 
ges will  be  given  on  the  damages  re- 
covered below,  for  the  detention,  but 
not  on  the  value  of  the  property  de- 
famed—  Stamps  vs.  Beafy, 

See  Contrails,  4 — Corporation,  1 — Error, 
Ij  2,  5,  6,  7 — Jeofails,  6,  8  —  lnte- 
reft,  1,  4,  5 — Slave*,  3 — Warranty,  7. 
—  Writ  of  Inquiry,  I. 


DATE. 

1.  When  a  bond  has  no  date,  an  orals* 
fion  to  ftate  the  day  of  delivery,  can- 
not be  taken  advantage  of  in  this  court, 
if  it  were  not  properly  queftioned  in 
the  court  below — Hubble  vs  Mullan- 
pby, 

2.  W  hen  time  is  iffuable,  it  ought  to  be 
alleged  certainly,  and  is  material— 
Ibid, 

See  EjeElment  1 — Execution,  8. 
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DAYS  OF  TERM. 
See  Motions,  1,  2. 

DEBT. 

1.  In  an  action  of  debt  on  a  judgment, 
the  defendant  cannot  plead  any  matter 
which  he  might  or  ought  to  have 
phaded  to  the  former  judgment — 
Walker  vs.  Kendall, 

2.  Debt  will  lie  on  a  writing  calling  for 
a  fum  01  money,  which  may  be  paid 
in  property — Do>fey,&c.v>  Laioience 
and  Co. 

3.  It  will  not  lieon  a  writing  for  "  5/. 
ioj.  lod.  in  trade  ,"  or  for  "  a  horle, 
at  the  value  of  30/."  (ia  note) 

See  Cover  ant,  2 — Error,  I,  2  —  Exeat- 
tor  and  Adminifi rotor,  3,  4,  5 — Limi- 
tations, 4 — Payment —Pleas  and  Plead. 
*»g*>  5- 

DECEIT,  ACTION  OF. 

I.  For  felling  an  unfound  horle,  the  de- 
claration fhould  aver  either  that  the 
T;ndor  falfely   and   fraudulently   re- 
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prefjente a  the  horfe  to  he  found,  or 
that  he  knew  him  to.  be  unlound,  and 
reprefented  him  to  be  found — 3aldwin 
vs.  Wtji,  .  .  50 

2.  In  this  kind  of  luit,  the  quo   animo, 

is  the  gift  of  the  a£lion,  que^y — Hid,       50 

3.  The  vendor  is  aafwerable  u>r  a  mis- 
reprefentation,  whether  it  be  the  ef- 
fect of  fraud  or  miftakc,  (in  note}  51 

See  ABion,  2. 

DECLARATION. 

l;  The  averment  in  a  declaration  of  a 
breach  of  contract,  (hnuld  negative 
every  mode  of  performance  which  the 
prev  ious  averments  would  authorise— 
Dorjey  vs.  Lawrence,  ar.d  Co.  508 

Lynch  vs.  Burr — Tuvfidli  vs,  Barbour,     9 
Keeton  vs.  Scantlar.d,  ,  149 

2.  Example  of  an  uncertain  contract  de- 
clared on  by  proper  averments  —  Han- 
cock-vs.  Vatuter,  .  .  cjo 

See  Agent,  \— Alignment,  2,  3,  6  — 
Bonds,  4 — Conveyance,  I — Deceit,  ac- 
tion of ,  1 — Demand,  I,  2,  3,  4,  5  — 
Error,  I,  5,  6,  7— Jeofails,  3,  4,  5  — 
Payment,  3 — Penal  Bills,  I — Variance, 
1,  2,  5—  Writings,  1. 

DECREE. 

When  conclusive — See  Judgments. 
Againft  the  denial   of  the  anfwer  — 
See  Anjioer. 

1.  DiimiUing  a  bill  without  prejudice, 
Sec,— Caldwell,&c.vs. Myers andiuife,   554 

2.  A  decree  for  the  conveyance  of  land 
againft  in/ants,  with  leave  to  fliow 
caufe,  &c. — Crow's  heirs  vs.  Harrod's 
heir,  _  ,  .  44.1 

3.  Special  decrees,  according  to  particu- 
lar cafes,  27,44i,  55°,  578 

See  Error,  9,  12,  13,  14 — Praciice, 
12. 

DEEDS. 

A  deed  calling  to  run  to  a  creek,  and 
down  the  creek,  with  the  meanders, 
binding  thereon,  conveys  no  right  to 
the  bed  or  channel  of  the  creek  — 
Sanders  vs.  tWCrccker.,  25S 

Gee  Durefs,  1 — Evidence,  5. 

DEFAULT,   JUDGMENT  Bi\ 
See  Executor  and  Adminijiratur,  2 — jeo- 
fails, 2,  8 — Prefer! . 

DEFENCE. 
At  law — See  Ejui/y,  2,3. 

DEMAND. 
1 ,  In  declaring  on  a  contract  for  the  con- 
veyance of  land,  it  is  nut  neceffary  to 


allege  a  demand  at  the  defendant's 
place  of  relide.nce — Conn  vs.  Jones, 
Sloan  vs.  Griffith,  .  8 

2.  A  precile  demand,  in  point  of  time 
and  place,  muft  be  alleged,  if  the  con- 
tract be  to  convey  on  demand — ■ 
Bridges  vs.  H-T  dgroi'e,  I'stnarfdale  vs. 
Craif,  Stafford  vs.  Trimble,  (in  note)       ia 

3.  If  property  be  payable  on  demand,  thft 
declaration  mult  aver  a  demand  atthe 
defendant's  reft  lence,  or  it  is  fatal— 
Chambers  vs.  W.nn  (in  note)  So 
Letcher  vs.  lay/or,                    .  79 

4.  Exceptions  to  the  above  rule — Cham* 
hers  vs  I'r'inn  (in  note)  •  80 

5.  The  omiffion  to  aver  a  demand  at  the 
defendant's  rtlidence,  is  not  cured  by 
a  plea  of  tender,  and  iffue  thereon, 
and  verdict  for  the  plaintiff — Letcher 

vs.  Taylor,  .  .  79 

6.  If  property  be  payable  on  a  particular 
day,  a  demand  need  not  be  laid  in  the 
declaration — Grant  vs.  Grcjhon,  85 
Keeton  vs    Scan/land,                ,                149 

See  Payment,  3,  4. 

DEMURRER. 

1  Is  a  confefTun  of  thofe  matters  only 
which  are  legally  pleadable,  and  have 
been  fet  forth  in  legal  form — Littell 
vs.  Hord,  .  .  *I 

2.  A  demurrer  and  joinder  brings  into 
view  the  wh.  le  record,  and  makes  it 
the  duty  of  the  court  to  decide  on  the 
previous  proceedings,  and  to  enter 
judgment  againft  the  party  who  has 
the  firft  inefficient  pleading — Beau- 
champ  vs.  Mudd,  ■  164 

3.  After  a  decilion  on  a  demurrer,  if  the 
party  withdraw  his  demurrer.and  plead 
over,  it  fuperfedes  the  demurrer,  and 
the  decilion  thereon,  as  completely 
as  if  the  demurrer  had  never  been 
filed  —  Trigg  vs.  Shield,  169 

4.  If  the  opinion  of  the  court  be  againft 
the  demurrer,  they  may  permit  it  to 
be  withdrawn,  for  the  purpofe  of  hav- 
ing the  merits  fairly  tried  by  a  jury— ■ 
Hancock  vs.  Vawte  ',  •  5  *  5 

See  Abatement,  1 — Arrejl  cf  Ju.'.gmen:, 
I — Error,    19. 

DEMURRER   TO  EVIDENCE. 
The  court  may  refufe  to  compel  a  party 
to  join  in    a  demurrer    to  evidence — 
Walker  vs.  Kendall,  .  4c S 

DESCENT. 
See  Aliens,  1. 

DETINUE. 
See  Damages,  1 1 . 
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DEVASTAVIT. 
See  Executor,  &ci  z,  3,  4,  5. 

Discontinuance. 

See  Jwit  ASians,  1 ,  z . 

DISCRETION. 
Defined — Te  Cammjnwealtb  -vs.  Barry,    343 
See  Sbenff,  1. 

DISMISSION. 
Or   a  bill  in    chancery — See   Injunc- 
tion, r. 
Wh<Maluic  is  difmiffed,  the  record  mull 
fti6w  a  fulficient  caule  for  the  oilmif- 
fi,">n — Davis  <vs.  We.'Jh,  148 

See  Amendment,  4 — Bond  for  Cojls,  4,  5, 
j\ — Practice,  23,  24 

DISTRESS. 
Fes  fee-bills — See  Fee  Bills. 
Fol  rent — See  Rent. 

DISTRICT  COURTS. 

Set  jurijdiihon,  1,  z,  7. 

DIVISION 
Of  flaves — See  Staves,  11,  12. 

DOWER. 
Whenever  the  husband  is  beneficially 
ieized  of  lands,  bis  wile  ib  entitled  to 
dower,      This  right  cannot   be  barred 
by  any  equity  againft  the  husband  — 
Winn,  <jc.  -vs.  Ellioit's  widow,  @c.     4S2 
DURESS. 
Mrtiaces  which  induce  a  iear  of  lofs  of 
)jt'e,  of  member,  of  mayhem,  or  of 
ilmpriionment,  may  avoid  a  deed  j   but 
menacing   to  commit  a    battery,    to 
burn  his  houfes,  or  fpoil  his  j'oods,  is 
not  fuflicient  —  Edwards  w.  Hundley,  605 
See  Specific  Perfo-  ma  nee  of  Contrails,  5. 

DWELLING. 
See  Kzjidcr.tit 

EJECTMENT. 
3.  The  plaintili  in  ejectment  cannot  re- 
cover, if  the  patent  un.ter  which  he 
claims  is  of  the  lame  date  of  that 
held  under  by  the  defendant — Talbot 
■vs.  Callaway.,  •  '  35 

2.    The  e!de(t  legs!  title  is  neceffary,  to 
fupport  an  ejectment — Ibid,  36 

I  3.  The  defendant  may  defend  hitv.feif 
\  by  (hewing  that  the  deed  u;.der  which 
the  plaintiff  claims,  is  fraudulent— 
IBtli and  Gifi' 's  heirs  -vs.  Drake,  36 

It  is  not  neceffary  in  all  cafes  in 
ejaftment,  to  make  out  the  connect  - 
ed  plat  byaCtualfurvey — Radtliffvs. 

Ship,  ,  i  .  ZCjZ 


5.  It  is,  therefore,  no  objection  in  mi- 
king ufe  of  the  lecord  of  evittion  as 
evidence,  that  the  connefteo  plat  was 
made  out  by  confent,  unlets  it  be 
ihewn  that  an  actual  lurvey  was  ne- 
celTary  in  'hat  cale — Ibid,  . 

See  Cojls,  I — InjunBion,  4.. 

ELECTION. 
Given  to    one    party,    in    consequence 
of  the  fraud  of  the  other — M 'Conncli 's 
heirs  -vs.  Dunlafs  devifees,  > 

EMANCIPATION. 
See  Slaves,  1,  2,  3. 

ENQUIRY  OF  DAMAGES. 
See  Writs  of  Inquiry. 

ENTRY. 

On  mil-tary  warrants— See     Military 
Rights,  3,  4. 

1.  An  enfry  mav  be  (old  by  execution— 
Thomas  vs   Marfoall, 

2.  The  locative  calls  of  an  entry,  not 
futhcientlv  eftab.iflied — Miller's  heirs 
•vs.  Haw's  heirs, 

3  A  call  in  a  preemption  entry  to  ad- 
join the  lands  of  J  B  when  J.  B  had 
a  certificate  for  a  fettlement  and  pre- 
emption, and  the  fettlement  entered 
with  the  iurveyor,  but  the  pre  emp- 
tion-  not  entered,  is  not  a  good  call, 
qucy — Moore's  heirs -vs.  Green, 

4  Au  entry  for  20,000  acres  cf  land, 
with  a  given  bale,  and  a  call  to  run 
at  ri^ht  angles  to  that  bafe,  "  (o  far 
as  fhall  be  fufficient  to  include  the 
quantity,  and  to  exclude  a  number  of 
lawful  claims  and  entries,  in  the 
names  of  &c  [giving  the  names  of 
the  perfons,  but  not  the  quantity  of 
acres  held  by  each,  nor  any  other 
delcription,]  amounting  to  21,000 
acres,  is  a  good  entry  for  20,oco  next 
to  the  bale  —  Drake  -vs.  Rainfey  and 
Logan, 

Craig  and  Mojby  -vs    Cogar, 
c.   An  entry  vague,  being  defective  in 
general  defcription — Wiggins' s  heirs  <vs. 
Darneal's  heirs,  . 

6.  An  entry  for  land,  cannot  be  fup- 
pjrted,  uniels  it  calls  for  fome  object 
which  was  notorious,  or  became  no. 
torious  before  the  conflicting  entry 
was  made  ;  or  which  is  fo  delcribed 
in  the  entr>,  that  it  could  have  been 
eafily  and  cerainly  found,  by  ufing 
reafonable  endeavours,  or  by  inquiry 
of  thofe  conveifant  in  its  vicinity—' 
Keyus,  Mtftfon,  . 
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7.  The   mere   making  of  furveys,   or 
marking  of  lines  and  corners,   ought 
not  to  be  taken   as  evidence  that  they 
had  a  lufiicient  degice  of  notoriety  to 
fuppirt  an  entry  —  Ibid,  .  70 
Moore  vs.  Wbitledge  and  Reno,  89 
Refrufs  und  Melton  vs.  Arnold,                1 16 
Cart-wright  vs  Collier,               .                 175 

8.  A  futvey  called  for  by  a  fubfequent 
entry,  muft  be  proved  to  tuvc  poffef. 
fed  notoriety,  or  it  muft  be  fhewn  that 
it  was  made  on  a  valid  entry,  And  in 
con  ormity  to  location  It  is  imma- 
terial whether  it  had  been  made  one 
■year,  or  only  one  day — Key  vs.  Mat- 

f>">  •  ■  73' 75 

Moore  vs   fVbitledge  and  Reno,  89 

Rejpajs  and  Melton  vs    Arnold,  Uf5 

5.  Wren  an  object  that  fits  an  entry  is 
ihewn,  the  entry  fhould  be  fuftair.ed, 
unlets  the  oppoGte  party  can  ftiew  a- 
nother  object,  which  does  as  well,  or 
better  fit  the  call — Key  vs.  Matfon,  74 
Hart  vs    Bodlty,  &c.  .  98 

Markbam  vs    M'Gee,  .  374 

10  An  entry,  the  defcriptive  call  of 
which,  was,  "  four  miles  from  Lees- 
burg,"  when  i'.  fact,  the  object  cal- 
led tor,  was  eleven  miles  distant,  held 
valid,  in  confequence  of  the  general 
notoriety  of  that  object  -  Taylor  vs. 
K'mcaid,  &C.  .  .  82 

17.  The  call  for  the  head  of  a  branch, 
as  a  locative  call,  held  valid — Ibid,         82 

12.  Calling  for  the  head  of  a  water 
courfe,  a:>  a  locative  call,  is,  in  gene- 
ral, uncertain  —  Ward  and  Kenton  vs, 
Lee,  ajjignee  oj  Towig,  (in  note)  85 

13  If  an  entry  call  for  furveys  which 
have  not  been  made  three  months, 
but  were,  in  fact,  returned  to  the  fur- 
veyor's  office,  they  muft  be  proved 
to  have  been  notorious,  or  the  entry 
is  not  valid — Moore  vs.  Whitkcge 
and  Reno,  .  .  89 

14,  An  entry  dependant  on  defcription, 
held  valid — 'Hart  vs,  Eodley,  &c.  98 

15  Calls  in  an  entry  rejected,  being  in- 
confiftent  with  other  controling  calls 
—Batterfoii's  dtvijees  vs.  Bradford,        107 

16.  Constructions  given  to  entries  with. 

a  variety  of  particular   calls — Ibid,  107 

17,  Entries  held  defective  in  defcrip- 
tion, and  not  Supported  as  to  notorie- 
ty—  Helm's  beirs  vs.  Craig,  ,  1 10 
Smith  vs.  Smith,  &C.  •  190 
Coucbman  vs  Tbtmas,  ,  26  J 
Craig  vs.  Baker,  ,  «  28 i 
Lee  vs,  Wall,              ,                .  450 
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Sftedvs,  Lewis,  1 

EJlill,  i£c.  vs.  Hart's  heirs, 

18.  Iran  entry  omit  to  call  for  objects 
by  their  appropriate  names,  and  fail 
to  give  a  defcription  by  which  they 
cnulu  be  certainly  found,  it  is  vague— 
Helm's  heirs  vs  Craig, 
Rcji-i-js  and  Meltci.  vs.  Arnold, 
Coachman  vs.  Tbcmas, 

19.  But  luch  oni.Iiion  may  be  cured  by 
conec.1  description—  Ibid,      112,  113,261 
Or  by  clear  groot  of  general  notoriety 

—  Taylor  vs    Kincaid,  .  82 

Ccuckmanvs.  'Ihtmas,  .  26 1 

20  1  he  call  for  a  Spring,  unaided  by  0- 
th.rcails,  is  uncertain — R'J}aJs  and 
Melton  vs   Arnold, 

II.   The  call  to  lie  near  the  head  of 
creek,  as  a  locative  call,  is  vague— 
Ibid, 

22  If  an  entry,  fi»m  the  unctitain  fitu- 
ation  of  an  >  bject  called  f«,r,  might 
alfume  two  or  more  Shapes,  but  every 
fhape  thus  given  to  it  would  cover 
part  of  the  lame  ground,  the  entry  is 
good  for  fo  much  lind  a^  would  be 
covered  by  every  pofkion  thus  given 
to  ir,  and  vague  tor  the  refidue— 
Craig  vs.  Rogers,  . 

23.  An  entry  is  vague  which  calls  for 
the  head  of  a  ftream  anl  an  improve- 
ment, if  there  be  feveral  improve- 
ments in  the  neighborhood,  and  in 
different  directions — Craig  andjohn- 
jon  vs.  Doran  and  AJhlty, 

24.  So  is  one  which  calls  for  an  im- 
provement, if  there  be  feveral  an- 
fwering  the  delrription — Ibid, 

25.  An  entry  is  defective  in  general 
defcription,  it  the  call  be  for  the  north 
fide  of  the  Kentucky  river — Ibid, 

26.  An  entry  defective  in  general  de- 
fcription, and  calling  for  a  creek,  does 
not  legally  appiopriate  land  on  a  wa- 
ter cjurfe  generally  called  a  run- 
Ibid, 

27.  An  entry  calling  for  a  fettlement 
and  pre-emption,  which  had  been  fur- 
veyed  15  days,  ought  to  be  conlidered 
as  calling  for  the  lettlement  and  pre- 
emption entries — Cartrigbt  vs.  Collier,  181 

28  An  entry  calling  forobjectsthatwere 
identified,  buc  not  having  been  notori- 
ous, nor  fufficiently  defcribed,  was 
held  vague—- Smith  vs.  Smith,  &c. 

29.  A  construction  given  to  an  entry, 
which  contained  repugnant  expief- 
li  ;ns — Bofuiorth  vs.  Maxwell, 

",o„  Exprefiions  in  an  entry,  tepugnant 
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to  the  general  intention  of  the  locator, 
will  be  rejected  asfurplufage — Ibid, 
Patterfen's  devijces  vs.  Bradford, 

31.  An  entry,  to  be  valid,  mult  call  for 
a  notorious  objecl,  or  give  a  descrip- 
tion of  its  relative  pofition  to  a  noto- 
rious object — Coucbman  vs.   'Thomas, 

32.  When  the  descriptive  calls  of  an 
entry  give  a  wide  field  in  which  to 
fearch  for  an  object,  nothing  but  a  ve- 
ry general  knowledge,  at  the  date  of 
that  entrj,  amongft  thafe  who  weie 
acquainted  in  that  quarter  of  the  coun- 
try, with  the  piecite  ficuation,  and 
fome  individual  charafleriftic  of  the 
object,  could  fupport  the  entry — 
Craig  vs.  Baker, 

33.  An  entry  calling  to  begin  at  the 
corner  of  A.  in  the  line  of  B,  held 
valid  in  confequence  of  thedeRriptions 
given  without  the  aid  of  A's  corner, 
it  being  undetermined  whether  A. 
had  a  corner  there — Markham  v., 
M'Gee, 

34.  Conftruction  given  to  an  entry,  de- 
pendant, in  part,  on  notorious,  and  in 
part  on  defcribed  objects,  and  calling 
for  a  diftance  or  a  water  courfe — Ro- 
berts -vs.  Huff,  .  , 

35.  Omitting  to  file  a  copy  of  one  of 
feveral  entries  called  for  by  the  one  on 
which  the  fuit  is  founded,  is  fatal,  if 
the  entry  omitted  could  have  Inch 
calls  as  to  give  the  entry  in  queftion 
different  pofitions,  one  of  which  would 
be  entirely  eft  ot  the  ground  covered 
by  another — Cox  -vs.  Smyth, 

36.  A  fettlement  entry,  calling  fcr  the 
land  ot  J.  B  when  J.  B.  had  a  cer- 
tificate for  fettlement  and  pre-emp- 
tion, and  the  fettlement  entered  with 
the  furveyor,  but  the  pre-  emption en- 
try not  made,  is  a  good  entry,  and 
held  to  be  a  call  for  the  fettlement 
only — Crow's  bibs -vs.  Hartod's  heir, 

37.  An  entry  held  invalid,  becaufeofa 
defect  in  the  proof  of  identity — Spied 
vs.  Lewis,  ,  , 

38.  Proof  that  a  water  courfe  is  now  call- 
ed by  a  particular  riaftieis  no  evidence 
that  it  wasfo  called  in  J7S2 — Ibid, 

30.  A  conftruclion  put  on  an  entry 
which  called  lor  known  object-,  and 
a  trace,  wh«n  there  were  two  traces— 
IVilfn  -vs.  Fleming  and  Jobnfon, 

40.  A  conftruetion  put  SB  an  entry  call, 
ing  for  the  beji  -vacant  in  a  given 
boundary,  if  there  be  that  quantity  in 
that  boundary — Ibid, 
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See  Pop,  42,  44,45,  51 — Afprepriaticn 
of  land,  4 — Awards,  18 —  Certificate 
for  Lord,  1  —  Evidence,  2 — Military 
Eights  to  land,  3,  4 — Notoriety — Pa. 
tent,  1  —  Pre-emption,  4,  5,  6,  7,  8, 
9,  in,  11. 

INTRIES,   HOW   TO  EI   SURVEYED. 

41.  If  the  calls  of  an  entry  do  not  cer- 
tainly determine  the  form  in  which  a 
furvey  thereon  fhould  be"  «nade,  it 
fhould  be  in  a  fquaie — Kennedy,  &c. 
vs.  Payne,  fife. 
Btfwzrth  vs.  Maxwell, 
M'Millen  vs.  Mil'.er,  , 

42'  The  beginning  called  for  in  an  en- 
try, continued  to  mean  the  centre  of 
the  furvey — Smith  vs.  Morrow  and 
Irimble,  :  . 

43.  An  entry  calling  to  lie  on  a  water 
courfe,  and  include  an  improvement, 
how  to  be  furveyed — Patterfon's  devi- 
ces vs.  Bradford,  . 

Crow's  heirs  vs.  Harrod's  heir, 

44.  If  an  entry  call  to  run  a  given  courfe 
to  a  marked  corner,  the  line  fhould  be 
run  to  the  corner,  th.iugh  it  vary  from 
the  courfe — Ibid,  Patterfon's  devifees 
vs.  Bradford, 

45.  A  call  for  courfe  was  determined  to 
control  a  call  for  a  line  of  another  en- 
try, under  the  particular  circumftances 
— Eajwortb  vs.  Maxwell, 

46  An  entry  calling  for  the  forks  of  a 
creek,  and  to  run  up  and  down  the 
creek,  how  to  be  furveyed  —  Davis's 
heirs  vs.  Lcckbart's  heirs, 

47.  Several  entries  fuccefhvely  adjoining 
and  running  down  a  creek,  how  to  be 
furveyed — Ibid, 

48.  The  manner  of  furveying  an  entry 
which  called  to  adjoin  two  fides  of  a 
fquaie  figure,  but  not  at  right  angles 
thereto — Craig  and  Mosby  vs,  Cogar,  386 

4q.  How  to  furvey  an  entry  calling  to  lie 
on  a  trace,  include  an  object,  and  run 
down  the  creek  for  quantity,  when  there 
were  three  creeks  contiguous  to  the 
object — Alien  and  wife  vs.  Rice,  (in 
note)  .  . 

50.  How  to  furvey  an  entry  which  called 
to  adjoin  a  former  entry  on  three  fides 
(in  note)  .  * 

51.  "  All  around  the  fettlement,"  con- 
fttued  to  mean  around  three  fides  of 
it,  from  other  calls — Allen  and  wife 
vs.  Rice  (in  note) 

52.  The  manner  of  furveying  an  entry 
which  calls  to  run  fouth  and  up  a  river 
ior  quantity — Calk  vs.  Han's  heirs 
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*3<  How  to  furvey  an  entry  which  railed 
to  include  a  known  bottom,  where 
the  bottom  aid  not  include  the  quan- 
tity called  for,  and  bordered  on  a 
crooked  water  cowrie  —  Ibid,  433 

54.  How  to  furvey  an  entry  which  called 
to  adjoin  the  N.  W,  fide  of  another 
entry,  and  to  include  a  tpring,  &c. 
when  the  other  entry  prefentea  a  N. 
W.  corner,  and  no*  a  N.  W.  fide— 
Crow's  beirs  vs.  Harrod's  heir,  441 

55.  How  to  furvey  an  entry  which  called 
to  adjoin  a  fquare  on  the  E,  and  S.  E. 
and  to  run  E.  and  S.  E.  for  quantity 
—M'Mdlen  vs.  Miller,  494 

56.  Directions  for  furveying  an  entry 
which  called  to  adjoin  another  furvey, 
and  include  an  object — EJiill,  &c.  vs. 
Hart's  beirs,  .  .         576 

57.  Directions  for  furveying  an  entry 
which  called  to  adjoin  a  fmaller  entry, 

and  run  up  a  water  courfe  near  to  the 
fmall  entry— Ibid,  .  576 

See  ante,  4,  16,  34,  39,  40. 
EQUITY. 
For  latent  equities  —  iie  Contra&s, 5,  6. 
In  decreeing  fpecific  performance    of 
contracts — See  Specific  Performance 
of  Contrails. 
As  to  improvements    made  on    land 
under  a  defective  title — See  Occupy- 
ing Claimants,   5,  6,  7,  8. 
I.  Where  the  equity  is   equal,  the  law 
muft  prevail.     The  complainant  muft 
fliow  a  giod  and  fufficient  equitable 
right  to  the  thing  demanded,  before  he 
can  wreft  the  legal  title  out  of  the  de- 
fendant, whatever  were  the  means  by 
which  it  was  acquired  —  Patterson's  dt- 
vfees  -vs.  Bradford,  .  103 

Refpafs  and  Melton  -vs.  Arnold,  1 12 

Z.  Where  there  ha3  been  a  defence  at 
law,  equity  will  not  grant  relief — 
Cunningham  vs.  Caldwell,  123 

3.  Where  by  the  rules  of  law  a  full  de- 
fence might  have  been  made,  the  de- 
fendant muft  ihow  that  owing  to  par- 
ticular circumftances,  (not  arifing 
from  his  own  neglect  or  inattention) 
he  has  been  deprived  of  the  benefit  of 
his  defence,  01  he  cannot  be  relieved 

in  equity — Ibid,  .  .  123 

4.  Tne  rule  laid  down  for  granting  relief 
when  the   cafe  made  out   by  proof  is 
not  entirely  as  claimed— EJiill,  &c.  vs. 
Hart's  beirs,  .  578 

5.  If  a  party  to  a  fuit  at  law  have  a  good 
caufe  for  a  new  trial,  and  a  fair  op- 
portunity of  moving  for  it,  but  ne**> 


glecls  to  do  fo,  It  will  not  he  a  ground 
for  relief  in  equity — Eaiunrds  vs. 
Handley,  .  ,  60S 

See  Ajf.gnee,\ — Corjlir'iing  Titles  to  Lund, 
I,  2,  3,  4 — Con, rafts,  3,  4,  5  6,  S  - 
Dam.iges,  4 — L'cwer  Frouu,  i-- 
Liens,  1 — Slaves,  1,  2,  3 

EQUITABLE  INTEREST  IN  LhNDS; 
Cannot    be     line1    by     execution — Tho- 
mas vs.  Marjkall,  .  IJ 

ERROR. 

See  Jeofails,  Jlatutes  of—Variance. 
Errors   fubif  quer.t  to  judgment — See 

Jurifdifiion,  3,  4. 
For  afiignmenu  of— See    Ajfignmeni* 
of  Error, 

I.  If  the  declaration  be  in  debt,  and  the 
judgment  in  damages,  it  is  but  a  cleri- 
cal miftake,  and  nut  error — Cano  vs. 
Slaughter,  .  .  76 

Churchill  vs    Rogers,  .  183 

2  It  is  the  iame,  if  the  judgment  be  in 
debt,  and  the  execution  in  damages 
—  Gano  vs.   Slaughter,  .  76 

3.  A  party  flijuld  nor  avail  himfelfof 
an  error,  which  is  not  to  his  injury— 
Ibid,  .  ,  -77 

4.  Therefore,  an  evecu'ion  being  for 
lets  than  the  judgme  t,  is  hot  error 
that  the  defendant  can  take  advantage 
of—Ibid,  .  .  77 

5.  It  is  error  to  enter  judgment  for  more 
damages  than  are  laid  in  the  writ  and 
declaration— Robinett  vs.  Morris's 
adm'rs.  •  .  93 

6.  This  error  is  not  cured  by  the  plain- 
tiff's crediting  the  excefs  on  the  exe- 
cution, be/ore  writ  of  error  brought 
—■Ibid,  .  .  93 

7.  Where  a  jury  find  more  damages 
than  are  laid  in  the  writ  or  declara- 
tion, the  court  fliould  enter  judgment 
for  the  amount  of  the  damages  laid—* 
Ibid,  i  93 

8.  A  judgment  or   decree  fubftantially 
right,  willnot   be  reverfed,   although 
erroneous   reifins    be  given  for  it— 
Stockton  vs.  Hall,  .  ]6l 
Burton,  &c.  vs  Cblnn's  adm'rs.              253 
Spetd  vs.  Lewis,                  .                    47^ 

9.  A  decree  purporting  to  be  for  600 
acres  of  land,  (to  which  quantity,  and 
no  more,  the  complainant  was  equita- 
bly entitled)  but  in  which  it  is  apparent 
by  calculations  from  the  couries  and 
diftances  given  for  the  boundary,  that 
more  than  that  quantity  is  included,  is 
eironeous— Kennedy's  heirs  vs.  Duncan,   36$ 

4  E 
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10.  After  a  plea  has  been  entered  in 
court,  and  the  caufe  remanded  to  the 
rules,  it  is  erroneous  to  give  a  rule  to 
plead,  and  enter  judgment  for  want  of 
a  plea  :  an  iffue  {hould  have  been 
made  up  on  the  f\ei— Clark,  &c.  -vs. 
Da-vis,  .  .  .  ^I0 

11.  On  reverting  a  judgment,  irregular 
proceedings  which  would  not  of  them- 
felves   have  been  a  caufe  for  reverfal, 

fet  afvie--Ibid,  .  -       410 

12.  The  decree  pronounced  by  this 
court,  and  remanded  to  the  inferior,  to 
be  carried  into  effect,  cannot  after, 
wards  be  inquired  into  by  the  infe- 
rior court,   or  by   this   court --Broiun 

vs.  Crow's  heirs,  .  .  446 

13  If  an  appeal  or  writ  of  error  be  ta- 
ken, fr.im  proceedings  had  on  filch 
decree,  it  only  remains  ro  be  confider- 
ed  wh"rher  the  decree  of  this  court 
has  been  carried  into  effect,  according 
to  its  true  intent  and  meaning   ■  Ibid,  446' 

14.  Part  of  a  decree  of  this  court  dis- 
regarded in  fuch  a  cife--lbid, 

15.  Confent  takes  away  en  or--  Ibid, 
16    It  is  error  to  enter  judgment  againft 

a  defendant  who  has  not  appeared,  and 
on  whom  procefs  has  not  been  (erved 
-  -The  former  Truftees  of  Paris  -vs,  the 
Truftees  of  Paris,  , 

Irons  vs   Allen,  ,  , 

17.  On  executing  a  writ  of  inquiry,  the 
jury  were  fworn  to  try  the  iffue,  inftead 
inftead  of,  to  inquire  of  damages  :  this 
is  informa!,  not  erroneous  But  ifan 
iffue  be  made  up,  and  the  jury  be 
fworn  to  inquire  of  damages,  it  is  fatal 
— Roberts -vs.  Sioearengen  and  Forbes,  1 2 1 
58.  It  is  the  fame  if  the  record  ftates 
that  the  jury  were  fworn  to  try  the 
iffue,  inftead  of  iffues  joined — Wofford 
•vs   Isbell  (in  note)  .  122 

jq.  That  which  is  caufe  of  fpecial  de. 
murrer  only,  cr  in  abatement,  cannot 
be  taken  advantage  of  after  judgment 
— M'Clelland,  &c.  VS.  Strong, 
So.  A  miftake  in  titling  a  caufe  in  this 
court,  doe3  not  alter  the  effect  of  the 
judgment — M'Clelland  -vs.  the  Com. 
mor.ivealth,  . 

21.  Neither  will  fuch  miftake  in  the 
certificate  of  affirmance  or  reverfal, 
fent  out  by  the  clerk,  alter  the  efteft 
of  the  affirmance  or  reverfal  below— 
Ibid, 
22  An  informality  occafioned  by  a  cle- 
.  riral  nvftake,  will  not  vitiate  the  pro- 
ceedings— Adams  vs,  Bradjbazv,  555 
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Beauchamp  vs.  Mudd,  <  16$ 

See  Covenant,  2 — Date,  I — PracTictflj, 
18,  19,  20,  21,  22 — Rent,  1,  3— 
Rules  in  the  Clerk's  Office,  I,  2 — Vtnut, 
ft— Writ,  2. 

ERROR,  WRIT   OF. 
None  but  parties  or  privies    to    a   judg- 
ment can  profecute  a  writ  of  error— 
Da-vidfon  -vs.  Bufh,  .  20I 

See  Bonds,  3  —  Garmjhee,  i—Nonfuit. 

ERROR,  WRIT  OF,  CORAM  VOBIS. 
I.  Writs  of  error  coram  -vobis  muft  be  pro- 
fecuted    ftriftiy  within  the  time  pre- 
ferred by  the  aft  of  i8cl — Lynch  vs. 
Buck  an  d  Brandtr,  .  3  7 1, 

3.  That  there  is  no  leal  to  the  fignature 
of  the  (ecutity    in  the  replevy  bond, 
does  not  take  the  caie  out  of  the  limi- 
tation eft-hat  z(\—lbid,  .  374 
See  s/jjigntnent    of  Error,    2 — Damages, 
7,    8  —  Jurifdiclion,    3,  4  —  Pleas    and 
Pleadings.  2 — Replevy  Bonds,  6» 
EVICTION. 
See  EjeEiment,  4,  5 — Evidence,  6,  7. 
EVIDENCE. 
In  cafes  of  baftardy — SeeBaftardy. 
Bills    to    perpetuate    evidence — See 

Bills  in  Chancery,  1. 
Demurrer  to — See  Demurrer  to  Evi- 
dence. 
I  .  The  evidence  on  which  a  fummary 
judgment  at  common  law  is  given, 
need  not  be  ftated  in  the  record— 
Reading  -vs  Holton,  ,  63 

Bradley,  &c.  vs.  Tompkins,  186 

Dorfey  -vs.  Beall,  .  566" 

2.  Tranlaftions  and  objefts  which  ne- 
ceffarily  connect  themlelves  with,  and 
forma  part  of  the  general  hiftory  and 
geography  of  the  country,  ought  to  be 
taken  notice  of,  without  particular  e- 
vidence  proving  their  notoriety— Hart 
vs.  Bodley,  &c.  .  98 

3  The  record  of  proceedings  on  a  writ  of 
ad  quod  damnum,  for  the  purpofe  of  ef- 
tablifhing  a  water  mill,  are  not  in  any 
refpeft  evidence  againft  a  perfon  who 
was  not  in  any  way  made  a  party 
thereto— Sanders  vs.  M'Cracken,  26* 

4.  But  they  are  conclufive  evidence  a- 
gainft  all  perfons  who  were  parties 
thereto,  until  they  are  reverfed — Ibid,  260 

See  Practice,  5,  8. 

5,  A  writing  not  under  feal,  and  not  a 
part  of  a  deed  conveying  land,  is  not 
admiflible  evidence  to  control  or  ex- 
plain the  legal  import  of  the  deed— 
Ibid,  ,  .  260 
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6.  No  better  evidence  ought  to  be  requi- 
red or'  a  legal  eviction,  than  the  judg- 
ment of  the  court — Raddiffvs.    Ship,  292 

7.  A  record  of  eviction  which  appears  to 
be  a  complete  tranfcript,  is  good  evi- 
dence in  an  action  or  covenant  on  a 
warranty,  without  its  being  certified 
to  be  full,  true,  and  complete — Rad- 
diffvs, Ship,  .  .  _  Sgi 

$.  Proof  of  confefiions  ought  to  be  weigh- 
ed with  great  caution — Myers  vs.  Ba- 
ker and  O-wJly,  .  549 

See  Affignmtnt,  5 — Awards,  16 — Con- 
tracts, 2 — Courts,  4— £/'ec3 merit,  4,  5 
—Entry,  52 — Judgments,  1,  2  —  No- 
toriety, $,  5,  6,  7  —  Officers  of  Govern- 
ment, 1,  2 — Roads,  1 — Variance,  J— > 
fVitnefs,  I,  2,  3,  4. 

EXCEPTIONS,  BILL  OF. 

See  Bill  of  Exceptions. 

EXCHANGE. 

Exchange  of  lands  is  a  technical  mode 
of  conveyance,  in  which  the  word  ex- 
change muft  be  ufed — Harland^s  heirs 
■VS.  Eaftland,  .  .  593 

EXECUTION. 

For  failing  to  return  it — See  Shet  iff,  I . 

S.  An  equitable  intereft  in  land  cannot 
be  fold  by  execution — Thomas  vs. 
Marjhall,  .  .  19 

a.  An  entry  or  furvey  for  land,  is  an  in- 
choate legal  tHe,  and  may  be  fuld  by 
execution—  Ibid,  .  L9 

3.  The  common  law  right  of  ifluing  an 
execution  to  the  county  where  the 
judgment  was  rendered,  is  not  taken 
away  by  any  aft  of  affembly  —  Scott 
•vs.  Maupin,  .  ,  122 

4.  A  cd.  fa.  may  ifTue  on  a  replevy  or 
forthcoming  bond — Ibid,  12Z 

5.  If  a  defendant  bs  committed  to  jail 
in  execution,  and  difcharged  for  want 
of  fecurity  for  the  prifon  fees,  no  new 
execution  can  ifTue,  until  it  is  revived 
by  fci.  fa. — Ibid,  .  123 

6.  An  execution  againft  the  principal 
only,  when  the  judgment  is  entered 
againft  the  defendant  and  bail,  is  irre- 
gular and  erroneous — Faught  vs.  Byrne,   330 

7.  If  an  execution  by  virtue  of  which  a 
replevy  bond  be  taken,  be  irregular 
and  erroneous,  it  renders  the  replevy 
bond  erroneous — Ibid,  .  330 

S.  It  is  not  neceffary,  in  the  date  of  an 
execution,  to  ftate  the  year  of  Chrift, 
in  addition  to  the  \  ear  of  the  common- 
wealth— Craig,  &c.  vs.  'Johnfon,  C20 

£■   If  an  execution  hath  once   regularly 


ilTued  on  a  judgment,  other  execu- 
tions may  iilue  thereon  at  any  time, 
notwithstanding  there  be  more  ihan 
a  year  and  a  day  between  the  return 
or  one  and  the  iflfuing  of  another— 
Ibid,      .  .  52I 

See  Attachment,  3 — Error,  2,  4,  6 — 
Executor  and  Adminijtrator,  2,  4— 
Juris&clhri,  3 — Motion,   3   -  Kent,    s 

—  hepuvy  B'jnd,  1,2,  3,  4,  5 — She- 
y'f>  i>  4-  5'  7— <S«w«,  8,  9,  10— 
Variance,  3,  4. 

EXECUTOR   &   ADMINISTRATOR. 

1.  If  an  executor  01  adminiftrator  let 
judgment  go  againtl  him  by  default, 
it  amounts,  in  law,  to  a  confefiion  of 
allets    to  the  value  of  the  judgment 

—  Walker  vs.  Kendall,  .  40^ 

2.  When  an  execution  iiTues  on  fuch 
judgment,  if  he  do  not  pay  the  debt, 
or  produce  a  (lets  I'ufficient  to  pay  it, 
whereby  nulla  bona  is  returned,  he  is 
guilty  of  a  devaftavit — Ibid,  406 

3.  He  thereby  makes  the  debt  his  own, 
and  the  plaintiff  may  bring  an  action 
of  d;bt  upon  the  judgment  againft 
him,  to  be  fatisfted  out  of  his  own 
goods  and  chattels — Ibid,  407 

4.  Thefe  general  rules  admit  of  feme 
exceptions — Ibid,  .  407 

5.  In  fuch  action,  intereft  on  the  for. 
mer  judgment  may  be  given — Ibid,      407 

See  Set-off,  5  —  Slaves,  6,  7, 

FALSE  IMPRISONMENT. 
See  Commitment. 

FEE-BILLS. 

If  property  be  feizsd  to  fatisfy  a  fee- 
bill,  the  action  of  replevin  is  not  the 
proper  remedy  to  try  the  legality  of 
the  feizure — Morgan  vs.  Craig,  joi 

See  Jurijdiclion,  2. 

FELONY. 
See  Commitment. 


FORFEITURE. 
See  Surveys,  4. 

FRAUD. 

1.  In  the  fale  of  a  tract  of  land,  the 
vendor  committed  a  fraud  en  the  ven- 
dee, by  which  the  ellate  was  left  ned 
in  value  ;  the  court,  under  the  par- 
ticular circumftances  of  rrie  caie,  de- 
creed a  pecuniary  compeination  to  the 
vendee,  for  this  reduction  in  v^luc— 
Porter  vs.  Breckenridge,  , 

2.  Nolub.equenc  ratification  of  a  con- 
tract boctvined  in,  fraud,  wiil  make  k 
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Valid,  if  the  party  he  ignorant  of  the 
fraud  at  the  time  of  fuch  ratifi  ation 
—  Pile vs.  Shannon,  &c.  .  57 

3.  A  (ale  of  flaves  adjudged  colourable 
and  fraudulent,  under  its  particular 
circumftances,  againft  a  bona  fide  pur- 
chafer — Jackjjr.  vs.  Macey,         .  58a 

See  Awards,  12,  13,  16— Contrails,  8, 
q — Damages,  4 — Deceit,  A3 ion  of,  1, 
Z,  3 — Eietlntent,  3—  Slaves,  4— -Sur- 
nftys,  8,  9. 

GARNISHEE. 

%,  If  a  court  give  an  erroneous  judg- 
ment againft  a  g^rnilhee,  it  will  not 
project  him  againft  perfons  having  a 
right  to  the  debt,  whi  were  not  par- 
ties to  that  fuit — Stockton  vs.  Hell,        l6z 

Z.  The  garn;fhee,  to  protect  himfelf, 
ihjuld  have  isis  confellions  entered  at 
laige  on  the  record,  and  then,  if  the 
court  decide  erroneouflv,  he  can  pro- 
fcute  an  appeal  or  writ  of  error,  to 
correft  it  —  Ibid,  .  ,  163 

See  Affignmer.t,  7. 

GEOGRAPHY. 

The  eeneral  geography  of  the    country 
will  be  noriced  by  the  courts  without 
particular  prool — Hartvs  Boaley,&c.     98 
GRAND    JURY. 

Grand  juiors  sre  not  liable  to  an  action 
for  a  malicious  profecution,  for  infor- 
mation given  by  them  to  their  fellow 
jurors,  on  which  a  prefentment  is 
founded — Black,  &c   vs.  &ugg,  556 

See  Clerks,  to— Sheriff,   6. 

GUARDIAN  AND  WARD. 

The  authority  given  by  the  act  of  1797, 
to  guardians,  to  lubmk  to  arbitration 
the  land  ditputes  of  their  wards,  is  not 
repealed— Galloiuafs  heirs  -vs.  Webb,   343 

See  Sitvards,  10. 

HEIR. 

See  Slaves,  6,  7. 

HIGHWAY. 
See  Roads. 

HISTORY. 
The  courts  will   take  notice  of  the  ge- 
neral hiftoiy  01   the  country,  without 
particular  proof — Hart  v*.  Bodley&c.     98 

JEOFAILS,   STATUTES  OF.* 
j.  Do  not  extend  to  cales  where  the  par- 
ty has  not  been  in    court  by   the  legal 
fervice  of  procelV — Lons  vs   Allen,  44 

*  AS?  of  1796,  regulating  civil  proceedings} 
\  z%,p.  24.    ,^ffe/i799)  cb.  a8,  §  j,f.  58. 


The  former  Trufiees  of  Paris  vs.   The 
Trufiees  of  Parts,  .  ^ey 

a.  Nor  where  the  judgment  is  by  de- 
fault, and  without  an  inquiry  of  da- 
mages— Scott  vs.  Curd,  .  64 

3.  If  the  declaration  be  in  debt,  end  the 
verdict   and    judgment   in    damages, 
it  is  but  a  clerical  mi  take,  and    not 
error — Gano  vs.  Slaughter,  .     76 
Churchill  vs.  Rogers,                   .  J 83 

4.  Do  not  cute  the  omiflionof  a  matter 
without  which  the  plaintiff  has  no 
caufe  of  action — Letcher  vs.   Taylor,        yj 

5.  If  there  be  no  certain  traverfable  affir- 
mation in  a  declaration  of  a  fact  necef- 
fary  to  complete  the  caufe  of  action, 

it  is  n  ;t  cured  by  verdict — Ibid,  80 

6.  In  ajjumpfit  the  declaration  was  blank 
as  to  the  amount  affumed  to  be  paid, 
and  the  damages  claimed  :  thefe  o- 
miffions  were  cured  by  verdict— Robi- 
r.ettvs.  Morris1  sadm'rs.  .  03 

7.  The    omifiion   to  add  the  fimliter  or 
joinder   to  a  replication  tendering  an 
iffue,  is  cuied  by  thefe  ftatutes — Mor- 
rijoti's  tx'rs  vs.  Hart,  .  150 
Adams  vs.  Bradjhaiv,               ,  556 

8.  The  act  of  1799  does  not  extend  to 
judgments  by  default — Hubble  vs. 
Mullanphy,  1  .  295 

9.  The  chriftian  name  of  the  defendant, 
and  the  damages,  being  left  blank  in 
the  declaration,  are  cured  by  thefe  fta- 
tutes— Walker  vs.  Kendall,  407 

10.  An  ilfue  informally  made  up,  is 
good  after  verdict  —  Bell  vs.  Rowland's 
adm'r.  .  .  304 

See  sffitmpfit,  I — Covenant,  2 — Demand, 
5 — Profert— Variance,  I,  Z —  Writ, 
1,2. 

IMPRISONMENT. 
See  Commitment. 

IMPROVEMENTS. 
On  lands  held  by  a  defective  title— .See 

Occupying  Claimants. 
For  procuring  land — See  Notoriety,  5— 
Pre-emptions,  Z,  3 — Settlers,  I. 

INCHOATE    TITLES. 
Inchoate  legal  titles  to  land  may  be  fold 
by  execution—  Tbomas  vs.  Marjball,      a© 

INDICTMENT. 

I.  No  indictment  upon  a  ftatute  can  be 
fuppcrted,  unlefs  it  dates  the  offence 
to  have  been  committed  againft  the 
ftatute — M'Cullough  vs.  the  Common, 
ivealth,  .  •  9S 

a.  A  mution  to  ftrikeoffthe  name  of >  or 
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releafe  a  profecator  to  an  indictment, 
ftjuld  be  very  cautioufly  received— 
Burt  Jet  vs.  Humphreys,  .  51 3 

INUORbEMENT. 
See  Afftgnmm. 

INFANTS. 

If  one  ofthe  perlons  againft  whom  a  de- 
cree is  given,  be  an  infant,  his  infancy 
will  prevent  the  ftatute  of'  limitations 
from  barring  thofe  who  mnft  necefla- 
rily  join  with  fuch  infant  in  a  writ  of 
error  to  reverfe  fuch  decree — Kenne- 
dy's heirs  <vs.  Duncan,  .  366 

See  Awards,  10 —  Decree,  2  —  Guardian 
and  Ward — Surveys,  7. 

INJUNCTION. 

I.  A  motion  may  be  made  to  diffolvean 
injunction  for  want  of  equity  in  the  bill, 
before  antwer,  and  without  previous 
notice  to  the  complainant.  But  it  is 
irregular  to  dilmifs  the  bill  on  that 
ground — Beard  -vs.   Geran's  adm'rs.         12 

a,  A  circuit  court  may  injoin  a  judgment 
of  the  court  of  appeals— Frawris  vs, 
Ha%lerigg'sex*rs.  .  205 

\.  It  is  irregular  for  a  court  to  grant  an 
injunction  without  a  releafe  of  errors, 
ana  the  injunction  may  for  that  caufe 
be  diicharged  on  motion  :  but  it  is  no 
caufe  for  reveriiig  a  decree  making 
an  injunction  perpetual — Bradley  vs. 
Lamb,  _  .  .  527 

4.  If  a  judgment  in  ejectment  be  injoin- 
ed,  and  on  the  finai  hearing  the  com- 
plainant recovr  part  of  the  Ian  i,  the 
injunction  (hould  be  diffolved  as  to  the 
refidue  and  cofts — Bradford  vs  Allen 
and  "wife,  ,  .  I 

See  Cofts,  3 — Damages,  9 — Equity,  2,  3 
—Superfcdeas,  I. 

INJURY; 
See  Error,  3,  4. 

INNUENDO, 
See  Slander,  3. 

INQUIRY  OF  DAMAGES. 
See  Writ  of  Inquiry . 

INQUISITION. 

I.  It  is  not  necelTary  that  it  mould 
appear  of  record  that  the  jurors  finding 
an  inquifition,  were  qualified  to  ferve— 
Gay  -vs.  Caldwell,  .  63 

a.  It  in  fact  any  of  them  were  not  qua- 
lified, it  fhould  be  questioned  by  lpe- 
cial  plea,  or  by  an  alignment  of  error 
in  fact — Ibid,  .  ,       $3 

See  Amendment)  a—  Shirty,  3, 


INSTRUCTlONSr 

1.  It  is  not  the  duty  of  the  court  to  in- 
struct the  jury,  unlefs  a  motion  be 
made  for  that  puipofe — Reading  vs. 
Met  calf,  .  .  S3S 

2  It  is  the  duty  ofthe  court  to  inftrutt 
the  jury  as  fo  points  of  law,  if  a  mo- 
tion be  made  lor  that  purpefe-— (in 
note)  .  .  S3S 

See  Limitations,  2. 

INDENTION. 
See  Commitment,  1 — Mortgages,  l— Re- 
leafe, 1. 

INTEREST. 
I-  On  fingle  bills  given  prior  to  the  act  of 
1799,  ch.  17,  mult  be  found  by  a  jury, 
:n  damages,  and  not  calculated  by  the 
clerk — Troxzuell  vs.  Fugate,  2. 

RufJ'ellvs.  Shepherd,  ,  44 

2.  In  a  judgment  for  intereft,  the  rateof 
intereft  mould  beftated — Iroxwellvs. 
Fugate,  .  .  3 

3 .  On  a  note  given  out  of  this  ftate,  the 
rate  of  intereft  fhould  be  found  by  a  ju- 
ry— Ruffell-js.  Shepherd,  -  44 

4.  In  an  action  of  debt  on  a  fingle  bill, 
given  fince  the  act  of  1799,  ch.  17,  if 
the  jury  find  nominal  damages,  the 
clerk  mould  enter  the  judgment  for 
the  debt,  with  intereft  fiorn  the  time 
it  became  due,  and  the  damages— 
Taul  vs.  Moot  e,  .  9° 

5.  intereft  is  not  a  matter  of  right,  in 
afcertaining  damages  on  a  bond  for  the 
payment  of  property  j  it  depends  on 
circumstances  proper  for  the  confide- 
ration  of  a  jury — llendefon  vs.  Stain- 
ton,  .  •  "9 

6.  Intereft  is  not  to  be  allowed  upon  an 
unliquidated  account  for  yoods  fold  and 
delivejed  —South  vs.  Leavy,  S1^ 

7.  Nor  in  affumpjit,  on  a  quantum  meruit 
for  work  and  labor — Murry  vs.  Ware's 
admi'r.  (innate)  .  ST9 

See  Attachments,^ — Damages,  \,  %,  3— 
Ex:cutor  and  Adminijlrator,  5 — Mort- 
gages, 2,  3 — Securities,  2, 

INTERFERING  LAND  CLAIMS. 
See  Ccnfliair.g  Titles  to  Land. 

INTERROGATORIES, 
In  an  anfwer   in  the   nature  of  a  crofs 

bill— See  Anfu\r,  1— Practice,  9,  10. 

JOINDER. 

See  "Jeofails,  7. 

JOINT    ACTION. 
1,  If  the  wiit  in  a  joint  adtign  be  ferved 
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on  one  defendant  only,  the  plaintiff 
may  enter  a  difcontinuance,  as  to  the 
others,  and  take  judgment  againft  that 
one — Caldwell  and  Bujh  -vs.  Price,  69 

a.  In  fuch  cafe  omitting  to  take  any  fteps 
on  she  rules  againft  a  defendant  not 
ferved  with  procefs,  is  a  virtual  dif- 
continuance as  to  that  defendant — Ibid,    69 

3,  A  joint  aftion  of  ajjumffit  cannot  be 
maintained  by  a  furviving  promifee, 
and  the  executrix  of  a  deceafed  pro- 
mifee.    The  right  of  acTion  furvives 

—  Mor'-ijcn  vs.   TVinn  ar.d  Winn '  s  ex'x  480 
4-  Tenants  in  common  may,  in  general, 

fue  fcverally  ;   but  thr-y  cannot,  if  the 
thing  in  demand  be  diffeverable — Ibid,  482 
IRREGULARITIES. 
See  Error,  I  \ --Rules  in  the  Clerk's  Of- 
fice, 1. 

ISSUE. 

See  "Jeofails,  to. 

Directed  by  the  chancellor — See  Prac- 
tice, 1. 

JUDGE. 

See  Courts,  4. 

JUDGMENTS. 
When  a  judgment  or  decree  of  our  own 
courts    is   conciufive — See  Debt,   j 
— Error,  12,  13 — Evidence,  3,  4— 
Practice,  13,  16  —  Roads,  1. 

f .  It  the  judgment  or  decree  of  a  court 
of  a  fitter  fiate,  be  founded  upon  the 
appearance  of  the  defendant,  or  the 
adtual  fervice  of  procefs  on  his  perfon, 
thejudgment  or  decree  is  conciufive,  . 
except  fo  far  only  as  it  could  be  im. 
peached  in  the  courts  of  the  ftstte 
where  it  was  given  —  Rogers  -vs.  Cole- 
man,  .  .  413 

3.  But  where  the  defendant  did  not  ap- 
pear, and  had  conftrudtive  notice  only, 
(a:  by  attachment  or  publication)  the 
judgnjest  or  decree  is  n.it  conciufive, 
but  may  be  inquired  into  and  i.n- 
peached — Ibid,  .  413 

3.  A  decree  or  judgment  of  a  foreign 
country,  may  bz  impeached— Ibid,       414 

See     Bonds,    2  —Conjlimtion — Courts,     1 

—  Error,  I,  2,  4,  5,  6,  7,  8,  16 — In. 
tcreft,  2,  4 — Rent,  1 — Variance,  I,  3, 

4- 

JURISDICTION. 

1.  Uniting  of  fevera!  demands, in  orderto 
producs  a  mm  of  which  the  diftri<3 
courts  had  cognizance,  is  illegal,  and 
will  not  give  that  court  jurifdiction— 
Eight  foot  vs.  Peyton,  .  3 

2.  Amotion  ttgainlta  fheriff for  failing  to 
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account  for  fees  put  into  his  ha.io^  to 
colledl,  muft  be  made  in  the  diftrict 
or  quarter  fefiion  court  of  the  county 
of  which  he  was  fheriff — Reed  -vs. 
Allen, 

3.  Where  no  application  has  been  made 
to  the  court  below,  to  correct  errors 
or  irregularities  in  an  execution,  or  an 
indorlement  thereon,  this  court  can- 
not entertain  jurifdi£tion  to  inquire 
into  them — Smith  -vs.  Carr, 

4..  It  feemsthe  law  is  the  fame  a9  to  eve- 
ry error  or  irregularity  of  the  officers 
of  the  court,  fubfequent  ts  the  judg- 
ment— Ibi  d, 

5-  It  is  a  general  principle,  that  confent 
cannot  give  jurifdiction — Brown  vs. 
Crew's  heirs,  .  , 

Kennedy  -vs.  Terrill  and  Dooley, 

6.  If  the  court  once  had  jurildifiion  of  a 
caufe,  and  have  exercifed  it  (o  that 
their  power  is  gone,  confent  can  re- 
ftore  it — Brown  vs.  Crowds  heirs,  44 J 

7.  The  diftrift  courts  were  courts  of  li- 
mited jurifdiclion  ;  if,  therefore,  from 
the  plaintiff's  declaration,  it  appeared 
that  the  court  had  not  jurifdiction,  it 
is  a  defect  not  cured  by  lapfe  of  time, 
nor  the  default  or  omiffion  of  the  de- 
fendant, but  may  be  taken  advantage 
of  whenever  the  caufe  is  before  the 
court — Kennedy  <vs.  Terrill  and  Doo-  - 
ley, 

See  County  Courts,  I — Mandamus,  3,  5— 
PraBice,  ij—Rent,  8. 

JUR5f  AND  JURORS. 
See  Grand  'Jury. 

Trial,  or  inquiry  of  damages  by  jury, 
when    neceffary — See    Attachment, 
9— j3cWs;   2  —  Conjlitution — Dama- 
ges, s  —  Inureft,  I,  3,  4,  5., 
If  the  array  of  jurors  be  challenged,  and 
fet  afide,    none  of  the  perfons  on  the 
array  fhould  afterwards   be  permitted 
to  be  on  the   jury   to  try  the  caufe— 
Combs  vs,  Wright.  .  6  2 

See  Error,  7,  17,  j8 — Inquif.tion,  1,2-— 
New  Trials,  l,  2,  9,  10. 

JUSTICE  OF  THE  PEACE. 

s.  If  a  juftice  of  the  peace,  under  colour 
of  his  office,  iffue  an  illegal  warrant, 
&c,  an  action  ot  trelpafs  will  lie  a- 
gainft  him — Kennedy  -vs.  Terrill  and 
Dooley,  .  .  49a 

2.  Jf  the  warrant  be  legal,  but  iflued 
from  malice,  &c.  an  ac-tion  on  the 
cafe  is  the  proper  remedy — Ibid,  49X 

§ee  Attachment,  1  ^.Commitment,  i}  2. 
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■■>    '       LAND  WARRANTS. 

If  an  afTignment  on  a  land  warrant  be 
forged,  and  land  fecured  under  it,  the 
proprietor  of  the  Warrant  i?,  upon  pay- 
ing the  expenfes  of  clearing  out  the 
lanJ,  entitled  to  itagainft  the  aflignee, 
and  thofe  claiming  under  him,  who 
received  nxice  of  the  proprietor's 
claim  be;ore  they  completed  their  le. 
gal  titles — Currens  and  Ccburn  -vs. 
Hart,  .  .  37 

See  Surveys,  6. 

LATENT  EQUITIES. 
See  Contrails,  5,  6,  8, 

LAWS. 
Of  other  ftates  —  See  Statesin  the  Union. 

LENDING 
Of  peifonal  property  — See  Bailment,  l, 

LIENS, 

On  a  file  of  land;  if  the  vendor  take 
penonal  fecurity  for  the  purchafe  mo- 
ney, he  hath  no  lien  in  equity  on  the 
land — Francis  <v s,  Ha-zlerigg' s  ex'rs.         48 

See  ConfliSing  Titles  to  Land,  2. 

LIMITATIONS. 
I.  To  take  a  cafe  out  of  the  ftatute  cfli- 
mitations,  an  exprefs  acknowledg- 
ment of  the  debt,  as  a  debt  due  at 
that  time,  or  an  exprefs  promile  to  pay 
it,  muft  be  proven  to  have  been  made 
within  the  time  prefcribed  by  the  fta- 
tute — Bell -vs.  Rowland's  adm'rs.  301 

2.  In  fuch  a  cafe  the  court  may  inftruct 
the  jury  as  to  the  law,  and  leave  them 
to  determine  the  facT:  ;  or  taking  the 
whole  evidence  on  the  part  or  the 
plaintiff  as  true,  and  the  fadts  fworn 
to  by  his  witnefles  as  fufficiently 
proved,  and  inftrudl  the  jury  as  to  the 
law  arifing  upon  thofe  facls — Ibid,        303 

3.  Many  of  the  Englilh  decifions  have 
gone  unwarrantable  lengths  to  evade 

the  ftatute  of  limitations— Ibid,  302 

4  Under  the  plea  of  ml  debit  to  an  aftion 
of  debt  on  a  penal  ftatute,  the  ftatute 
of  limitations  may  be  given  in  evi- 
dence— Wafon  -vs.  Anderfon,  458 
f.  Creating,  by  will,  a  truft  or  perfonal 
eftate  for  the  payment  of  debts,  will 
not  revive  a  debt  barred  by  the  ftatute 
of  limitations— Campbell's  ex'rs.  -vs. 
Sullivan,  .  .  17 
See  AcJion,2 — Infant,  1 — Slaves,  5. 

LIQUIDATED  DAMAGES. 
In  a  contract  for  the  purchafe  of  proper- 
ty, the  parties  may  ftipulate  the  da- 


mages t®  be  paid  in  cafe  of  failure, 
and  the  court  and  ju'.y  are  bound  by  the 
damages  thus  alcertained,  though  it 
exceed  legal  intereft  on  the  value  of 
the  property  which  ought  to  have 
been  paid — lardt-vtau  and  hints,  vs. 
Smith'' s  ex'r.  .  ,  17Q 

See  Contrails,  7. 

LOANS. 

Of  perfonal  property — Sec  Bailment,  1. 

MANDAMUS. 

1.  A  peremptory  mandamus  awarded  to 
compel  .1  circuit  couit  to  reinftate  a 
cauie  on  the  ifl'ue  docket,  and  proceed 
to  tual  j  they  having  improperly  re- 
manded it  to  the  rules — Sanders  t/s, 
A'elfon  Circuit  Court,  .  17 

2.  Ir  the  ^ecifion  of  a  court  would  de- 
prive a  party  of  a  right  lecured  bylaw, 
and  there  be  no  other  remedy  provided 
by  law,  a  mandamus  will  lie — Bameti 
and  Hutcbefon<us.  Warren  Circuit  Court,    ijA 

3.  A  mandamus  to  the  regifter  of  the 
land- office  is  an  original,  not  an  appel- 
late jurifdidion  ;  therefore  the  court 
of  appeals  cannot  award  it — Morgan 

■vs.  ike  Regifter,  .  609 

4'  A  mandamus  cannot  be  awarded  by 
the  court  of  appeah,  unlefs  it  be  for 
the  revifion  and  correction  of  a  judicial 
deciiion — Ibid,  ;  609 

5.  The  court  of  appeals  will  not  iffue  a 
mandamus  in  any  cafe,  as  it  is  an  origi- 
nal proceeding— Daniel  -vs.  IVarren 
Circuit  Ccurt,  ,  .        6lO 

MESNE  PROFITS. 
See  Occupying  Claimants, 

MILITARY  RIGHTS  TO  LAND. 

1.  The  military  fur  veys  confirmed  by  the 
land  law  of  1779,  are  of  higher  dig- 
nity than  the  fettlements  and  pre- 
emptions granted  by  thofe  laws— 
Hickman  -vs.  Bcffman,  >  357 

2.  The  land  law  of  1779,  confirms  fur- 
veys  on  military  warrants  which  were 
not  then  recorded,  provided  they  were 
recorded  in  the  time  limited  by  thofe 
laws — Ibid,  .  «  359 

3.  Prior  to  the  land  law  of  1779,  no  aft 
of  aflembly,  nor  ufage  having  the 
force  of  a  law,  either  authorifed  or  re. 
quired  entries  to  be  made  on  military 
warrants,  nor  upon  any  other  rights 
exceeding  400  acres — Ibid,  361 

4.  Entries  on  military  warrants  prior  to 
that  date,  were  not  bindingon  the  par- 

tj,  nor  on  any  other  perlon — Ibid,       361 
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5,  A  furvey  of  a  military  claim  in  the 
referved  boundary,  muft  conform  to 
the  entry,  or  it  is  not  an  appropriation 
—Jaffa;  &c.  vs.  Quarks,  469 

MILLS. 
See  Amendment,  2 — Evidence,  3,  4— In- 
quijilion,  1,  a  —  Sheriff,  3. 

MINUTES  OF  COURT. 

See  County  Courts,  6. 

MISPRISION  OF  THE  CLERK. 
See  Error,  1,  2,  4,  20,  21,  22. 

MISREPRESENTATION. 
The  vendor  of  property,  is  anfwerable 
for  a  mifrepr:fentation  of  the  proper- 
ty, whether  it  proceed  from  delign  or 
ignorance — IVattisvs.  Mattingly,  (in 
note)  .  ,  .  51 

Pile  -vs.  Shannon,  &c,  t  5  5 

MONEY. 
Set  Payment,  1 — Rent,  2,  3. 

MORTGAGES. 

3.  The  intention  of  the  parties,  when 
afcertained,  is  to  govern  in  deciding 
whether  a  contract  be  a  mortgage  or 
a  conditional  (ale —  Reed  vs  Lmsdale,       6 

2.  When  the  mortgagee  is  in  pofleflion, 
the  rule  on  redeeming,  is,  to  charge 
the  profits  of  the  mortgaged  property 
againft  principal  and  inttrefl  —  Hid,  7 

h.  The  mortgagor  (hould,  onredeeming, 
pay  all  other  debis  he  owes  the  mort- 
gagee, with  inteieft — Ibid,  .  7 

$.  The  mortgagee  ought  n,t  to  be  com- 
pelled to  give  up  the  mortgaged  pro- 
perty, before  the  ("urn  due  him  is  paid 
or  tendered — Ibid,  •  •  J 

See  Practice,  1,  6 — UJury,  I, 

MOTIONS. 

Againft  a  (heriff  for  money  collected- 
See  Sheriff, -j,  8 

To  diffolve  injunctions— See  Injunc- 
tions, 1,  3. 

1.  If  a  notice  b°  given  1  hat  a  motion 
will  be  n:ade  on  the  firfi  day  of  a 
term,  and  no  court  be  formed  until 
the  fecond  day  of  the  term,  the  mo- 
tion, on  that  day,  may  be  legally  ta- 
ken up — The  Common-wealth  -vs.  id'' 
Clelland,  .  .  28 

2.  Jfa  notice  be  given  that  amotion 
will  be  made  on  a  particular  day  of 
a  term,  the  motion  mould  be  made, 
and  tried,  or  continued,  unlefs  pre- 
vented by  unavoidable  accident— 
Ibid,  .  .  .        »9 


3.  When  a  motion  is  made  to  quad  an 
execution  on  account  of  any  irregu- 
larity, not  appearing  on  the  face  of 
the  proceedings,  but  which  is  to  be 
made  out  by  parol  proof,  a  notice  or 
rule  to  (hew  caufe,  ought  ro  be  ferved 
or  given  to  the  oppcfite  party — Down- 
ing -vs.  Brown  and  Bat  bee,  , 

4.  When  property  is  feized  under  the 
procels  of  court,  as  the  property  ot  a 
defer  danf,  it  is  not  the  duty  of  the 
court  to  hear  a  ftranger  who  applies 
by  motion  to  hdve  the  pr'  pmv  refto- 
red  to  him,  on  his  alleging  that  the 
property  belonged  to  him,  ard  not  to 
the  defendant — Price  vs.  Shtlby  Circuit 
Court,  .  . 

5.  The  remedy  by  motion,  {hould  be 
encouraged,  when  it  is  as  well  calcu- 
lated to  do  complete  juft'ue,  as  rther 
remedies  ;   but  not  farther — Ibid, 

6.  A  courtis  not  bound  to  hear  and  de- 
termine a  motion  made  by  a  ftranger 
to  a  luit  to  let  alide  irregular  proceed- 
ings, although  the  intereft  qi  the  ftran- 
ger be  affected  by  the  fuit-  Ibid, 

See  Afteals,  1 — Bonds  for  Cojis,  4,  5 — 
Co/is,  3,  4,  5 — Ccunty  Court,,  I,  2, 
3,4,  5 — JurijdiBion,  2 — Notice,  2— 
Practice,  25,  26 — Surveyors,  2, 

MUTUAL  PROMISES. 

Where  there  are  mutual  promiles,  one 
promife  being  the  consideration  of  ihe 
other,  each  gives  a  caufe  of  action, 
and  the  plaintiff  need  not  aver  a  per- 
formance on  his  part — Hancock  vs. 
Vaiuter,  .  « 

NAMES, 
Sit- Abatement,  i—JloJoHs,  9. 
NEW  TRIALS. 

1.  It  is  a  general  rule*  that  whatever 
would  be  a  good  caufe  of  challenge 
to  a  juror,  if  known  in  time,  will  be 
good  cau  e  for  a  new  trial,  it  not  dis- 
covered until  alter  veroict.  But  this 
rule  hatfi  exceptions—  M"  Kin  ley  vs. 
Smith,  •  ' 

2.  If  it  be  di (covered  before  yerdidt, 
but  too  late  for  the  party  to  avail  him- 
felf  of  it,  he  (hall  have  the  lame  ad- 
vantage from  it,  as  if  it  were  disco- 
vered, after  verdict —  Ibid, 

3.  The  damages  affeiTed  by  ajury,  on  a 
quantum  valebant,  or  quantum  meruit, 
muft  be  flagrantly  excefliye  to  induce 
a  court  to  grant  a  new  trial  for  that 
caufe  alcne— Long  vs.  Perry, 
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4,  If  a  party  have  good  grounds  for  con- 
tinuing a  caufe,  but  go  into  trial,  and 
fail  to  make  the  motion,  this  will  not 
furnifh  a  legal  claim  to  a  new  trial— 
Matcher  vs.  Reed,  .  515 

Walker  t>i.  Kendall,  •  408 

5-  The  negligence  of  a  party  under  no 
incapacity,  is  no  caule  for  a  new  trial 
— Hatcher -vs.  Reed,  .  515 

6.  This  court  will  not  grant  a  new  trial, 
againft  the  opinion  of  the  interior 
court,  on  the  ground  of  the  verdict  be- 
ing contrary  to  evidence,  unlefs  it  be 
clearly  fo,  and  flagrantly  unjufl— 
Casky  vs.  Jamtary,  .  539 

7.  In  an  action  tor  a  tort,  a  verdict  ftiould 
nor  be  fet  afide  for  exceffive  damages, 
unlefs  it  be  flagrantly  outrageous— 
lay  lor  vs,  Giger,  .  586 

8.  New  trials  fhould  be  moved  for  on  a 
rule  to  (how  caufe,  or  at  leaft  the 
grounds  of  the  motion  explicitly   fta- 

ted  in  writing — Ibid,  .  587 

9-  The  affidavit  of  jurors  ought  not  to 
he  received  to  prove  misbehaviour  in 
themfelves,  or  their  fellow  jurors,  as 
a  ground  for  a  new  trial — Ibid,  588 

10.  When  jurors  have  confented  to  a  ver- 
dict, a  new  trial  ought  never  to  be 
granted,  on  the  affidavit  of  any  of  them, 
dating  the  grounds  on  which  any  of 
them  round  their  verdict  —  -Ibid,  588 

11.  In  a  common  law  feit,  it  is  prefumed 
there  was  Efficient  caule  for  awarding 
a  new  trial,  unlefs  the  contrary  be 
(hewn — Owens  vs   Owens, 

12.  Equity  will  not  decree  a  new  trial 
upon  the  dilcoVery  of  new  witneffes 
to  a  point  in  iflue  atthe  former  trial— 
Refpafs,  C£fc.  -vs.  M'Clanahan, 

See  Equity,  5 — Praclice,  a. 

NIL  DEBIT. 
Plea  of— Sre  Limitations,  4. 

NON-RESIDENTS. 
See  Bonds/or  Cop. 

NONSUIT, 

1,  If  the  plaintiff  I'ufr'er  a  mnfuit,  he 
cannot  by  writ  of  error  or  appeal  pro- 
cure a  reverfal  of  the  judgment  entered 
thereon,  on  account  of  any  erroneous 
opinion   delivered   in  the  progrefs  of 

the  caufe — Wittfon  vs.  Anderfon,  459 

2.  If  after  a  jury  be  fworn  in  a  caufe,  a 
nonfuit  be  entered,  it  is  indifpenfable 
that  ihe  record  ihould  {how  that  the 
plaintiff  was  called— (in  note)  298 

NOTICE. 
1.  If  certain  to  a  common  intent,  it  is 
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fufficient — Bradley,  &c.  •as.    Temp 
kins,  .  . 

Dot  fey  vs.  Beall, 

2,  lr  the  record  ftates  that  notice  of  amo- 
tion was  proved  and  filed,  it  mull  be 
prefumed  the  notice  was  legal  and 
fufficient,  until  the  contrary  is  made 
appear — Lynch  vs   'Johnfon, 

3'  Where  there  is  a  proceeding  againft  an 
individual,  by  which  he  ma)  be  di- 
verted of  aright,  notice  is  required  on 
general  principles — Curry  vs.  yen- 
kins,* 

4.  A  verbal  communication  by  a  ftran- 
ger,  to  a  purchaler  before  he  receives 
a  conveyance,  that  A  !<.  hath  a  claim 
to  the  land,  is  a  fufficient  notice  to 
charge  the  purchaler  with  A  B's  e- 
quity — Coburn  and  Currens  <vs.  Hart, 

See  AJJignmenis,  7 — Awards,  I,  2 — 
Centralis,  5 — Injunftion,  I — Land 
Warrants,  l — Motions,  I,  2,  3 — Occu- 
pying Claimant,  3,  5— Set-off,  2,  3— 
Surveys,  9, 

NOTORIETY. 

1.  Defined — Craig  vs.  Baker, 

2.  Notoriety  ought  not  to  be  difpenfed 
with  when  put  in  iffue— Crow's  heirs 
vs.  Harrod^s  heir, 

3.  If  not  put  in  iffue  by  the  pleadings, 
it  need  not  be  proved — Ibid, 

4.  Circumstantial  evidence  of  notoriety, 
is  fufficient — Ibid,  .  440 

5.  An  improvement  where  a  crop  of  corn 
was  raifed,  is  prefumed  notorious— 
Moore's  heir  vs.  Green, 

6.  An  actual  lettlement  is  prefuraed  no- 
torious— M'Millen  vs.  Miller,  &c. 

7.  If  a  tract  or  land  be  proved  to  be  no- 
torious, it  n-.ufl  be  intended  that  the 
boundary  could  be  found,  on  reasona- 
ble fearch — Eflill,  &c.  vs.  Hart's 
heirs,  ,  , 

See  Entry,  2,  6,  7,  8,  10,  13,  17,  19, 
28,  ji;  32,  34 — Evidence,  l— Sur- 
veys, 1 1. 

NUDUM  PACTUM. 
See  Slaves,  1, 

NUL  TIEL  RECORD. 

I,  Upon  the  plea  of  nul  titl  record,  if  the 
record  be  let  out  imperiectly  or  parti- 
ally, it  is  fufficient  ir  enough  appears 
to  prove  the  matter  in  difpuce.  A 
variance  in  an  immaterial  pare,  is  not 
fatal.     A  variance  in  a  material  part, 

*  Ratliffvs.  Fayette  County  Court .,  Pr.  Pecs 
2-2,  S.  P. 
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ts  fatal,  and  fhall  be  adjudged  a  failure 

of  record — l-Falkst  vs.  Kendall,  409 

2-.  The  plain,  iffdeclared  jn  a  judgment, 
execution  thereupon,  and  a  return  of 
nulii  bona,  all  of  which  were  necefTa- 
ry  to  make  out  his  title  toa  rea  very  : 
on  the  plea  of  nul  tie!  record,  a  'ran- 
fcr'p'  of  the  record  w.iS  produced, 
which  contained  no  execution  no'  re. 
turn,  but  in  every  other  idpect  corref- 
ponded  with  thp  declaration  :  this  va- 
riance w.is  held  fatal — Ibid,  409 

3.  The  above  tranftript  being  certified 
full,  true,  and  complete,  a  copv  ot  an 
execu'ion  ard.  return  correiponding 
therewith  in  mre1,  funs,  &c.  can- 
not be  connected  with  it,  fo  as  to  cure 
the  variance — Una,  .  409 

OATH. 
To  a  jury — See  Error,  17,  18. 

OBLIGATIONS, 
See  Bonds. 

OCCUPYING  CLAIMANT, 
3.  It  is  erroneous  for  the  court  to  fine  the 
value  of  improvements  under  the  oc- 
cupying claimant  law.  The  fhould 
haven  aicerta  red  by  commifTi oners — 
Hart   vs.   Bodhy,   &c.  .  IOO 

2;  If  the  evinced  occupant  be  in  poffef- 
fion  of  improvements  not  made  by 
hmfeif,  nor  thofe  claiming  under  the 
fame  title,  bjt  by  another;  be  can- 
not recover  pay  for  fuch  improve- 
ments, unlefs  he  (how  that  the  im- 
prover had  fuch  a  claim  to  the  land 
as  would  have  entitled  hi  m  to  pay  from 
a  fuccefsful  claimant  —  Ibid,  100 

3-  It  mould  appear  from  the  record, 
that  a  party  was  prefent,  or  had  no- 
tice of  the  time  and  place  of  the  meet- 
ing of  the  commiffionef9,  under  the 
occupwng  claimant  law  ;  or  that  he 
had   .  reafctnable  opportunity    to  enn- 

teft  th   report  —  Efiill vs  lVill>ntt,{gc.  528 

4-  The  commiflioners  under  this  law, 
fliou'.d  fet  down  diftinftly  and  feoa- 
rately,  each   fpecie's  of  improvement 

— Ibid,  .  .  529 

5-  At  law,  the  entry  of  the  oerfon  who 
hath  title  to  the  pofTeffion  of  land, 
and  in  chancery,  notice  of  fuch  title 
to  the  occupant,  are,  in  general,  the 
points  at  which  the  charge  for  rents 
and  profits  is  to  commence,  in  cafes 
nnf  provided  for  by  the  ftatute — 
HarCs  heirs  -vs.  Baylor,  .  599 

6,  The  meafure  of  compenfation  fixed 


by  rorrrrnifTtcncrs  for  clearing  lan<?> 
will  not  be  fet  ifioe  in  this  court,  un- 
lefs  it  oe  made  appear,  Hy  exceptions 
taken  in  the  court  below,  to  be  un- 
juft  -Ibid,  .  .  599 

7,  The  improvements  fhemfelves,  made 
before  notice,  arc  the  meafure  of  com- 
pen  ation,ard  not  theincreafed  value 
of  the  land — Ibid,  .  .  600 

8  Rules  to  be  obferved  in  fixing  this 
eftimate — Ibid,  ,  .  601 

OFFICE  JUDGMENTS. 
Ought  pot,  after   the   third  day    of  the 
fucceeding  term,  to  be   fet  afide  as    a 
matter   of  courfe  j   but     fhould,    for 
good  caufe  (hewn — ATGebee  and  Staf- 
ford vs  Voilett,  ■  .  147 
See     Praclice,  21,    22 — Variance,    I  — 
Writ,  2. 
OFFICERS  OF  GOVERNMENT. 

1.  Every  officer  ailing  under  the  fanc- 
tion  of  an  oath,  or  in  whom  the  go- 
vernment repofes  a  trult,  (hall  be  pre- 
fumed  to  have  done  his  duty,  until 
the  contrary  be  proved — Hickman  vs, 
Boffman,  .  »  3^* 

2.  This  principle  is  equaljy  applicable 
to  a  proceeding  agair.ft  the  officer, 
and  to  a  proceeding  againil  the  right 
of  an  individual,  derived  through  the 

aft  of  the  officer—  Ibid,  1  362 

OPINION. 

See  Relesfe,  1. 

ORDER. 

Of  a  judge  out  of  court — See  Courts,  4, 

ORPHAN. 

See  Poor,  1. 

OYER. 

Unlefs  oyer  be  taken  of  'he  bond  or 
writing  declared  on,  it  forms  no  part 
ofth-  record,  though  copied  into  it 
by  the  clerk — Raljlun  vs.  Love  and 
Bafi,  ...  5*4 

Palmer  and  Caf-y  vs.  M'Ginnis,  507 

MTltlland,&c    vs.  Strcr.g,  523 

Adams  vs.  Bradfiatv,  .  555 

PANEL. 
Of  grand  jurors — See  Clerks,    10—Sbe- 

riffs*  6 

PAROL. 

Authority — See  Rent.  6 

Contracts — See  Contiatls,  %— Pitas  and 

Pleadings,  $. 
Declarations — See  Contrails,  %— Slaves, 

I 
Gifts— See  Slaves,  4. 
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PATENT. 

I.  Will  hold  land  againti  a  younger en- 
ty  01  a  rrealury  vhxrant-Gicenup 
and  Keene  <us.  Kenton  and  Frazier, 

- .  The  calls  for  couiie  in  two  oppnfke 
lines  in  a  patent,  cxntioled  and  rever- 
fed  oy  rhe  other  .  alls  therein  contain- 
ed, and  proof  that  the  furvey  was  re- 
ally made  where  the  other  calls  direct 
to — Helm  vs.  Small) 

See  Appropriation  of  Land,  3,  4 — Ca- 
veat, 1 — Ejecltnent,  1 — Settlement,  1. 

PAYMENT. 
Where,  ana  bozo  to  be  made,  &c. 

I.  It  is  the  duty  of  a  debtor  of  money, 
to  feek  his  creditor,  -nd  to  make  pay- 
ment of  his  debt,  where!  >ever  he  may 
be  found,  in  the  ftate — Littell  vs. 
Nichols  'saam'rs. 

%.  The  re'fttlenceof  the  debtor  is,  in  ge 
neral,  the  place  where  property  debts 
are  to  be  difcharge.i,  ir  the  partes  do 
not    fix    lome    other — Chambers   vs. 
Winn  ( in  note)  , 

Letcher  as.  Taylor, 
Grant -vs.  Grcjhon, 

3.  If  the  property  be  payable  on  a  parti* 
cular  day,  it  is  not  neceffary  for  the 
plaintiff  in  his  declararioit,  to. aver  a 
d5mand  and  reiuialat  the  refidedce  of 
the  debtor — Grant  -vs.  Giojhon, 
Keeton  -vs.  Scant  tand, 

4,  It  the  debtor  were  really  ready  and 
willing  to  pay,  he  ihoulo  fhow  it  by 
fpecial  plea  —Grant  vs.  Grolhon, 

See  Practice,  ij. 

PENAL  BILLS. 

In  an  a&ion  on  a  penal  oil,  the  decla- 
ration fhould  allege  that  the  defendant 
did  not  pay  the  fmaller  futn  on  the 
day  fpecified — Fen-wick  vs  Peart, 

PERSONAL  PROPE&TY. 
See    Damages,  2— Slaves,    10 — Specific 
Perfoimanct  of  Contracts,  2,  3,  4. 

PLAINTIFF. 
Muft  recover  on  the  ftrength  of  his  own 
title,  without  regard  to  the   weakf  eis 
of  the  defendant's — Patttrfon's  devi- 
sees vs.  Bradford, 
See  Equity,  I. 

PLEAS  AND  PLEADINGS, 
See  Declaration— Demurrer — Nul  Tid 

Record. 
For  plea  of  nil  debit — See  Limitations, 

4- 
j,  A  plea  to  an  attachment  that  a  de- 
fendant did  not  a&fcond,  &c,  or  that 
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the  attached  effects  were  not  the  pro- 
perty of  the  defendant,  is  not  good  af- 
ter a  plea  to  the  acYion— Meggs  vs. 
Shaffer,  .  .  65 

2.  No  plea  is  r.ecefliry  on  a  writ  of  er- 
ror   coram  volis.  unlels  an  er-or    in 

latt  be  affigned — Lanfaale  vs  Findley,    154 

3.  When  the  matter  01  a  plea  tendeied 
by  a  defendant,  is  embraced  by  another 
plea,  and  in  better  form,  bclore  enter- 
ed, the  court  ought  not  to  receive  it-— 
Singleton  vs   Lewi:,  .  25? 

4.  An   example  oj  an  inl'ufficient  pie;, 

in  covenant — Dougherty  vs.  Glenn,      291 

5.  A  veroal  agreement  mt.Je  by  a  plain- 
tiff, not  to  ule  a  judgment  according 
CO  its  legal  operation,  cannot  be  plead- 
ed in  bar  to  an  act ion  of  debt  found- 
ed on  that  judgment — (Vulktr  vs. 
Kendall,  .  .  407 

6.  A  court  ought  not  to  permit  a  plea 
to  the  merits  to  be  withdrawn,  tor 
the  purpofe  of"  receiving  fovmal  and 
technical  objections — Kennedy  vs,Ter- 

rill  and  Dootey,  .  ,  402 

See  Amendment,  3 — Attachment,  16— > 
Debt,  1 —  Error,  10 — Jeofails,  7  — 
Inquifition,  2  —  Pay  ments,  4  — Securities, 
I — States  in  the  Union. 

POLICY   OF  THE  LAW. 
See  Specific  Performance  of  Cent  rails,  1. 

POOR. 

The  county  court  fhould  not  bind  out 
a  poor  orphan  apprentice,  without  hav- 
ing firft  fummoned  the  next  friend  of, 
or  perfon  with  whom  the  child  was— 
Curry  vs.  Jenkins,  .  493 

PRACTICE. 

IN    CHANCERY, 

See  Anfiver— bills  in  Chancery — Bills 
of  Review — Cofis — InjurStion,  and 
Specific  Performance  of  Contrails,  for 
the  matters  relating  to  thole  heads. 

1.  The  chancellor  may,  from  the  proof 
in  a  cauie,  fix  the  yearly  value  uf  a 
Have.  Unlei.  he  doubts  on  mch  fub- 
jec'ts,  it  is  not  neceffary  to  direct  an 
ifiue  to  afcertain  the  value — Reedvs, 
Lanfdale,  .  .  7 

2.  Alter  a  verdict  in  a  chancer?  caufe, 
which  is  lupported  by  the  proofs  in 
the  caufe,  it  is  error  to  let  afide  the 
verdict,  without  fhowing  of  record  a 
futficient  caufe    for  lo  doing — Otvens 

vs.  Owens,  .  IC^ 

3.  It  is  not  error  to  grant  leave  to  one 
defendant  in  a  fuit  in  chancery  ts>  tske 
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the  depofition  of  another  defendant — 
Rejfxifs  -vs.  Morton, 

4,  It  fuch  defendant  be  incompetent  as 
a  witnefs,  the  object  on  ihould  be  made 
to  reading  the  deposition  on  the  hear- 
ing —Ibid, 

5,  If  a  party  confentthat  a  caufe  (tar.d  on 
the  iffae  docket  for  hearing,  he  can- 
not afterwards  object  that  it  is  heard 
in  lefs  time  than  fix  months  from  the 
filing  of  the  replication  to  the  anfwer 
—  Tunftall  -vs.  M'Chlland, 

6.  The  law  has  fixed  no  precife  time 
which  ihould  be  allowed  by  the  court 
for  ihe  mortgagor  to  redeem  in  ;  each 
cafe  muft  depend  upon  its  own  cir- 
cumftances — Ibid, 

7.  If  a  replication  be  put  in  to  an  anfwer, 
any  new  matter  alleged  in  the  anfwer, 
by  way  of  avoidance,  mull  be  proved 
--Ibid, 

3.  A  bill  cannot  legally  be  taken  for  con- 
feffed,  without  the  fervice  of  a  copy 
of  the  bill  with  the  procefs — Bradley 
■vs   Lamb,  .  , 

9.  A  defendant  in  chancery  cannot  have 
a  decree  over  againft  another  defen- 
dant, without  a  praverfor  it  in  his  an- 
fwer, in  the  nature  of  a  crols  bill  at 
lead — Myers  -vs.  Baker  and  Oivjley, 

10.  Whether  letting  the  cauie  for  hear- 
ing, generally,  lets  it  for  hearing  as  to 
fpecial  defendants  to  interrogatories, 
without  a  fpecial  order  for  that  pur- 
pose, query — Ibid, 

11.  If  no  replication  be  put  in  by  a  de- 
fendant, to  the  anfwer  of  a  Ipecial  de- 
fendant fo  his  interrogatories,  the  an- 
fwer mutt  be  taken  as  true — -Ibid, 

12  Informality  in  a  decree  will  not  vi- 
tiate—  Harland's  beirs  -vs.  EajHand, 

13  On  the  hearing  of  a  cauit  brought 
to  carry  into  effect  a  decree  of  the  old 
fupreme  court  for  this  riiftncl,  that 
decree  cannot  be  impeached  f  r  irre- 
gularity in  the  fteps  taken  in  the 
caufe — Greenup  -vs  Rennix, 

14.  In  fuch  luir.  the  defendant  may  him- 
felf  produce  the  whole  tramcript  of 
the  record  of  the  former  cau.e,  or 
compel  the  complainant  to  do  it — Ibid,  596 

15.  If  he  permit  the  decree  alone  to  be  " 
read  on  the  hearing,   he  cannot  after- 
wards object  Co  the  abfence  of  the  bill, 
&c.—lfid, 

36.  If  in  luch  fuit  the  former  decree 
could  be  impeached,  it  muft  be  by  the 
exhibits  and  proof  in  tne  former  caufe, 
and  not  by  matter   extrinik — Ibid, 
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IN    COMMON    LAW    SUITS. 

17.  It  is  errortorefufe  to  permit  the  de- 
fendant's cour.fel  to  open  and  conclude 
a  caufe  before  the  jury,  on  a  trial 
of  the  irfues  taken  on  the  pleas  of 
payment  ana  fet-off — Cburcbiil-vs.  Ro- 
gers, 

18.  'rhe  neglect  of  the  party  to  prepare 
for  trial,  becaufe  he  believed  an  order 
for  a  change  of  venue  would  remove  a 
caufe,  though  lodged  at  any  time,  is 
no  ground  for  a  continuance — Ship  -vs. 
Gale, 

19.  The  omiffion  to  call  the  defendant, 
or  bail,  if  required  at  all,  when  judg- 
ment was  about  to  be  entered  againlt 
them,  was  but  mere  form,  and  the  o- 
milfionto  ftate  it  in  the  record,  is  no 
more — Hubble  -vs  Mullanp-hy, 
Gano,  SV.  -vs.  Hart,  , 

20.  Setting  afide  the  writ  of  inquiry,  and 
entering  the  plea  of  the  defendant, 
virtually  lets  afide  the  office  judg- 
ment— Adams  -vs.  Bradjhaiv, 

21-  Taking  an  office  juagment  againft 
the  appearance  bail,  after  Ipecial  bail 
is  entered,  is  not  error,  if  final  judg- 
msr.t  be  not  taken  againft  the  appea- 
rance bail—  Bradley  vs.  Steele, 

22.  Orders  of  court  which  give  further 
day  to  the  parties,  require  fome  urgent 
reafon  and  fubrtandal  caule,  to  juftity 
the  court  in  fetting  them  afie'e,  and 
trying  the  caule  in  the  abience  or  one 
party  —  Tunjlall  vs.  Barbour, 

See  Amendment,  3,  4,  5 — Appearance- 
Bail,  2 — Bonds  for.  Cofis,  4,  5,  7— . 
Error,  10,  II,  16 — Executions,  g — 
h.firuBions — Joint  ABions,  I,  2 — Li- 
mitations, 2 — AViu  Uriah,  8,  o,  10— 
Plees  and  Pleading:,  2,  3,  6 — Rules  in 
the  Ueik's  Office,  I,  2  —  fVilnefs,  6, 

IN     THE    COURT    OF    APPEALS. 

23.  If  a  fuit  be  dilrniffed  for  want  of 
profecution,  it  may  be  reinstated  by 
confent,  or  for  good  caufe  fhewn  — 
JViljon  -vs.  Fleming  and  Johnjon, 

24.  w  here  to  be  placed  on  the  docket 
in  fuch  calej  —  Ibid,  , 

25.  The  court  will  hear  a  motion  for  a 
difcharge  of  a  fuptrfedeas,  or  for  addi- 
tional lecurity,  when  the  fecurity  ta- 
ken is  an  improper  or  an  infufficient 
perfon — Lynch  -vs  Bullitt,  &c 

26.  The  manner  of  proceeding  in  fuch 
cafes, 

27.  If  an  application  for  a  fuperfedeas  be 
overruled,  the  tranfeript  of  the  record 
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muft  remain  with  the  clerk  of  this 
court,  unlefs  the  court  refufe  to  de- 
cide on  the  error  aligned,  ior  >vancof 
juri. diction — Woitney  vs.  Douds,  373 

See  Amendment ,  6 — 'Appeals — sljjignmer.t 
of  Error  —  Bonds  Jor  Cojh,  6  -Llerks, 
4,  12 — Cofts,  z,  4  —  Mandamus— 
£uj>etfeaeas  —  fVitncf,  5. 

PREAMBLE  TO  STATUTES. 
See  Statutes,  2. 

PRE-EMPTION. 

I.  A  Dre-emption  for  marking  and  im- 
proving pnor  to  1778,  is  offuperior 
dignity  Co  a  ietclemeT"  and  pre-emp- 
tion granted  to  a  villager  Greenup 
and  Kfene  -vs.  Kenton  ana  Fi azier, 
Eftili,  &c.  "vs.  Han's  beirs, 

a,  A  certificate  1'rom  a  county  court  for 
a  pie-emotion  for  marking  cut  land 
priorto  1778,1s  defective,  it  fhould 
flww  that  the  grantee  had  alio  imprcv- 
ed  the  land — Greenup  and  Keene  vs. 
Kenton  and  Fia-zia,  , 

3.  A  pre-emption  warrant  obtained  by 
virtue  of  fuch  defective  certificate, 
will  hold  land  as  it  ic  were  a  treal'ury 
warrant — Ibid, 

4.  A  pre  emption  (appendant  to  a  fettle- 
ment)  entered  the 23rd  of  May  1780, 
{hould  be  conftrued  to  adjoin  the  lec- 
tlement,and  the  two  entries  taken  to- 
gether, unkfs  a  contrary  intention 
clearly  appear — Ibid, 

5.  Pre-emption  entries  are  to  be  com- 
pared with  their  certificates,  to  lee  if 
there  be  a  deviation  therefrom,  which 
willdeftroy  their  dignity  as  pre-emp- 
tions— Patterfon's  devisees  -vs.  Brad- 
ford, 

6.  If  the  entry  with  the  furveyor  omit 
a  call  contained  in  its  certificate,  it 
cannot  be  lupplied  by  taking  the  cer- 
tificate and  entry  together,  as  is  done 
with  lettlement  claims — Ibid,  108 

7.  But  the  prelumption  is,  that  the  pre- 
emptioi,er  intended  to  appropriate  the 
fame  land  called  for  in  his  certificate, 
unlels  a  contrary  intention  be  indica- 
ted— Ibid,  .  ,  108 
M' Milieu  -us.  Miller,                 .               495 

8.  If  a  pre-emption  entry  made  prior  to 
the  time  the  law  authorifed  their  be- 
ing entered  on  any  vacant  land,  were 
to  call  for  other  land  &han  that  defcri- 
bed  in  the  certificate,  the  term  pre- 
emption would  ftill  apply  to  the  land 
described  by  the  certificate— M' Mil- 
len vs.  Miller,  .  495 
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9.  Entries  on  pre-emption  warrants 
made  after  the  perioc  firft  limited  Jor 
thole  entries,  but  wiihin  the  time 
which  was  allowed  by  luccefiivelaws 
for  that  purpole,  itill  retain  their  pie- 
ference  as  pre-emptions — Aifods  i/s, 
Mdler, 

10.  A  pre-emption  entry  which  adjoins 
the  fetclement  to  which  it  is  appen- 
dant; will  take  preteiencc  of  an  elder 
entry  on  a  tvealu.y  warrant,  although, 
there  were  a  luiiiciency  of  vacant  land 
to  latisfythe  pre-emption  warrant,  on 
the  other  fides  of  the  fetclement— 
Ibid, 

11.  Neither  a  fett'ement  norpre-emption 
patent  can   be   protected  or  fupported 

.    by  the  entry  of  the  other- -Crai 7   and 

Mosby  vs.  Cogar, 
See  Certifiiates  for  Land,   1 — Entry,  3, 

36 — Military  Rights  to  Land,  I. 

PRE-.UMP1TON   OF  LAW, 
See  Officers  of  Government,  1,  2. 

PRISON  FEES. 
See  Execution,  5. 

PROCESS. 

ScsAppearar.ee,  1 — Courts,  1— Error, 
i  6 — Return  10  Prccefs, 

PROFERT, 

An  omifiion  of  profert,  is   not  cured  by 
the   ftatutes  of  je  fails,  if  the   judg- 
ment be  by  default,  and    without  an 
inquiry  of  damages — Scott  -vs.  Curd, 
PROMISES. 

See  Mutual  Promises,  1 — -Slaves,  I. 

PROPERTY. 
Contrails   for   property — See   Demand. 
3>  4j  5.  6>  7  —Payments,  2,  3,4. 

PURCHASER. 

See  Notice,  4. 

RATIFICATION. 
Of    contracts — See     Contracts,     10  — 

Fraud,  2. 

RECORD. 
See  Corporation,  I,  2 — County  Courts,    6 

—  E-vii.er.ee,  J — Nul  Tie  I  Record. 
What  does,  or  does  not  form  pare  ofth= 

rec  >rd — See  Oyer — Rules  in  the  Clerk's 

Office,  3  —  Securities,  4. 
What  ought  to,   or   need   not  appear  of 

record — See  Dijmijjion,    1 — Evidence, 

I — Inquifttion,  1 — Netu  Ttials,  II  — 

Practice,  Z. 

REGISTRY; 
See  Appropriation  of  Land,  2, 
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RELEASE. 

To  a  witnefs — See  TVitr.sfs,  6. 
Of  errors  at  law — See  ItjunBion,  3. 
A  better  title  to  hnd  cannot  be  defeat- 
ed, releafed,  or  exringuiflied,  b>  a 
miftake  of  opinion,  a  conrefiion  of 
law,  nor  the  '.xpreffion  of  an  inten- 
tion by  the  holier,  not  to  prolecute 
i:,  although  that  declaration  were 
nude  to  a  third  perion,  «  ho  was  then 
In  treaty  for  the  conflicting  title— 
Cruig  «s.  Baker,  .  288 

RENT. 

1.  A  fieri  facias  cannot  iffue  for  rent, 
unleis  a  judgment  has  been  previoufly 
rendered — ReBor  and  Clarke  -vs.  Gale,     78 

%.  An  officer  diftraining  for  rent,  is  au- 
thoiiied  to  take  bond  and  iecurity  for 
the payment  of  the  reut,  in  cales  only 
where  the  refervation  of  rent  was  in 
money  or  tobacco — Ibid,  78 

3.  It  mould,  therefore,  appear  from  the 
bond  or  record,  that  the, rent  was  re- 
ferred in  money  or  tobacco — Ibid,  78 

4.  Diftrefs  for  rent  cannot  be  made  on 
the  day  when  the  rent  becomes  due— 
Gano,  &c.  vs.  Hart,  .  20,7 

5.  But  an  authority  given  on  that  day, 
to  make  diftrefs  generally,  is  good — 
Hid,  .  .  297 

6.  An  authority  by  parol  to  make  diftrefs 

for  rent,  is  good — Ibid,  .  297 

7.  The  warrant  of  difttefs,  makes  no 
part  of  the  record  of  the    proceedings 

in  court — Ibid,  .  .  297 

S.  The  circuit  court  of  the  county  in 
which  the  demiied  Lreinifes  lie,  or  to 
which  the  officer  taking  the  bond, 
more  especially  belongs,  has  juufdic- 
tion  tc  enter  judgment  on  iuch  bond 
—  Ibid,  .  .  298 

9.  A  bond  given  to  fave  property  from 
diftiefs  for  rent,  is  as  goodas  if  given 
to  rdeafs  it  alter  diftrefs — Ibid,  298 

See  Occupying  Claimants,  5. 

REPLEVIN,  ACTION  OF. 
Ses  Fee- Bills,  1. 

REPLEVY  BONDS. 
In  caf:s  of  diftrefs  torrent — See  Rent. 

1.  A  repkvy  bond  given  by  one  defen- 
der, on  an  execution  againft  two,  is 
erroneous — Winner,  &c.  <us.  Rib'.r.fn,        4 

2.  An  erroneous  replevy  bind  may  be 
quafh  d  on  the  motion  of  the  plain- 
tiff, although  h-.  hath  macte  part  of 
the  money,  by  executions  ifiued  on 
fuch  bond— Ibid,  ,  4 
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375 


3,  On  fetting  afide  fitch  bond,  the  court 
ought  not  to  fet  afide  the  fales  made 
under  luch  executions — Ibid, 

4.  One  of  leveral  deteiidan's  in  an  exe- 
cution, may  replevy — Edwards  -vs. 
Gi  eenwell,  , 

5  Ira  replevy  bond  be  erroneously  ta- 
ken, it  isiwt  a  ground  tor  quilhing 
an  execution  ;ffued  thereon,  while  the 
bind  remains  in  force — Blackburn -vs. 
Bilbo,  &-c. 

6,   A  motion  to  qualh    a  replevy   bond, 
cannot  be  made  .uofequ=nt  to  the  firft 
court  after  iffuing  the  ft. ft    execution 
on  the  replevy  bond  —Ibid, 
Lyr-.cb  vs.  Buck  and  Brander, 

See    Clerks,     II — Damages,     7  -Error, 
•writ  of,    Coram  Vobis.  I,   2  —Exeat, 
linn,  7 — Securities,  3  —  Supersedeas,  I. 
REPLICATION. 

In  chancery— See  Praftice,  5,  7,  11. 

REPUGNANCE 
In  an  instrument  or  writing,    defined— 
Befioortb  -vs.  Maxwell,  . 

RESIDENCE. 

The  residence  or  the  creditor,  in  a  mo- 
ney contract,  au.horifes  holding  the 
deteniant  to  bail  in  that  county — Lit- 
fell  vs.  Nkholls^s  adm'rs. 

See  Attachments,  10 — Demand,  I,  3,  4, 
5 — Payment,  1,  2. 

RETURN  TO  PROCESS. 

It  is  the  return  wf  the  flieriff  to  a  writ, 
which  authorises  the  plaintiff  to  pro- 
ceed to  juagment  againft  the  defen- 
dant ;  collateral  or  preiumptive  evi- 
dence, will  not  do — T'iggvs.  Shields, 
Littell and  Lane -vs   CaJjaJy,  &c.  227 

See  Amendment,  2— Appearance,  i—At- 
taci.ment,  1,  z, — BailBonds,Z — yea- 
fails,  1 — Joint  AB'mns,  1,  z—PraCm 
tice,  8— Sheriff,  I,  9. 

REVIEW. 

See  Bills  of  Review. 

ROADS. 

On  the  trial  of  an  indiclrnent  for  an  of- 
fence relating  to  a  public  road,  the  le- 
gality or  regularity  or  the  order  of  the 
county  court  eltablifhing  the  road, 
cannot  be  inquired  into  ,  but  it  is 
final  and  conclufive  until  fetafiie  ot- 
reverfed  by  tne  court  of  appeals— 
The  Commonwealth,  by  Da-vis,  -vs. 
Ditto,  .  .  44a 

RULES  IN  THE  CLERK'S  OFFICE, 

I.  ^regularities  in  the  rules  in  the 
clerk's  office,  in   letting  a  cayfe  for 
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hearing  or  trial,  ought  to  be  correfted 
by  application  ro  that  court.  It  luch 
application  be  not  made  to  that  court, 
it  is  too  late  to  apply  to  fhi=  couit  tor 
redrefs  *— Brifcoe  vs.  Ttoutmar., 
Reading  vs.  Mcdcelf 
Braacy  vs.  Steele,  , 

2.  In  taking  rules  againft  feveral  de- 
fendants, and  their  bail,  or  the  fheriff, 
it  is  not  neceffary  to  defignate  for  which 
defendant  the  bail  or  fhv.iff  is  liable 
—  McClelland.  ISc.vs.  Strong, 

3.  Itfecms  that  the  order  of  court  fix- 
ing the  rule  days,  does  not  form  a 
p^r'  of  the  record  f  a  caufe,  urlefs 
itjade  lb  bv  bill  of  exceptions — Brad- 
Icy  vs    Steele, 

Set  Error,    ii_ Joint  AQwrn,  I,    z— 

Mandamus  1. 

SALES. 
Under  an  execution  on  an  erroneous  re«. 

plevy  bond — See  Replevy  Bond,  2,3. 

SECURITIES. 

For  cofts — See  Bonasf'r  Cofts. 
Of  fheri ffs  —  See  Sheriffs,  z. 
In  cafes  of  fujjerjedeas—  See   Praffice, 
sc,  26 — Superjedeas,  I,  2. 

1.  On  a  motion  by  a  fecurity,  againft 
his  principal  or  co  fecurity,  luch  de- 
fence fhould  be  permitted,  as  the  par- 
ty could  have  made  in  a  fuit  at  com- 
mon law,  on  fuch  demand  —  Tennell 
•vs.  Dopier, 

2.  In  jud£ merits  under  the  a£l  of  af- 
fembly  giving  ferurities  a  fummary 
rem?dy  againft  their  principals,  the 
law  does  not  authorife  a  judgment  for 
intereft  accruing  fubfequent  to  the 
pavment  oft  he  money  by  the  fecuri- 
ty— Reading  -vs.  Holton, 
Dorjey  -vs.  Btall,  ; 

3.  A  fecurity  in  a  replevy  bond,  is  en- 
titled to  this  remedy  againft  his  prin- 
cipal— Dorjey  vs    Beat!,  , 

4;  The  record  of  the  fuit  in  which  a 
fecurity  is  compelled  to  pay  money  for 
his  principal,  makes  no  part  of  the 
record  of  the  motion  of  the  fecurity 
againft  his  principal,  unlefs  made  fo 
by  bill  of  exceptions — Dorfey  vs, 
Beall, 

See  Clerks,  12 — Liens,  1 — Pratlice,  25, 
26 — Superjedeas,  I,  2. 
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*  In  the   cafe  of  Craig  -vs.    Brook,  Jpring 
term  1S05,  "  'was  decided  that  irregularities  in 
the  rules   taken  after  the  appearance  of  the  de- 
fendant, mere  cured  by    executing  the  writ  of\ 
inquiry,  t 
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SET-OFF. 

I.  The  demand  fet.i  ff,  muft  have  been 
a  mutual  fubfiffing  dtbt,  at  the  time 
the  adVion  was  brought — Hawthorn 
<vs.  Roberts,  &c. 

Z.  A  notice  of  let-off  may  be  given 
when  the  proper  plea  is  entered  in 
cour"  -  Morrijon's  ex^r  -vs.  Hart, 

3.   It  muft  be  certain — Ibid, 

4  An  unliquidated  demand  cannot  be 
fee- off— Ibid, 

5.  A  demand  due  by  an  inteftate,  can- 
not be  pleaded  as  a  let-off  to  a  bond 
given  to  the  adm'r  — Burton,  ©V.  -vs. 
Cbinn's  adm'r. 

SETTLEMENT. 
For  fettlement  righis  under   the  laws 
of  Kentucky--  See  Settlers 

1.  Neither  a  fettlement  nor  pre-emption 
patent  can  be  protected  or  fupported 
by  the  entry  of  the  other— Craig  and 
Mosby  vs.  Cogar, 

2.  The  certificate  from  the  commiffion- 
ers,  and  entry  with  the  furveyor,  of 
fettlement  rights,  mould  be  taken  to- 
gether in  conltruing  the  entry  —  Ibid,  385 

See  Certificates,  1 — Entry,  3,  36 — Mili- 
tary Rights  to  Land,  1 — Notoriety,  6-* 
Pre-emption,  1,  4,  6. 

SETTLERS. 

1.  The  right  of  a  fettler  under  the  a&s 
of  1797  and  1798,  takes  date  from 
the  commencement  of  the  fervices  re- 
quired by  thofe  ails  for  procuring  a 
certificate  ;  and  will  hold  againft  a 
patent  (founded  on  an  erroneous  fur- 
vey)  iflaed  before  the  date  of  the  fet- 
tler'scertifirate,provided  it  be  younger 
than  his  improvement— Jajper,  &c, 

i'S.  Quarks,  .  .464 

2.  The  law  did  not  require  the  com- 
mifiioners'  certificate  for  thefe  claims 
to  ftateany  thing  relating  to  the  right, 
but  the  quantity  and  boundary  defcri- 

bed  by  the  claimant — Ibid,  46S 

See  Specific  Performance  of  Contrails,  I. 
SHERIFF. 

1.  It  is  in  the  difcretion  of  the  court  to 
fine,  or  not  to  fine  a  fheriff  for  not  re- 
turning an  execution — McClelland  vs. 
Hobbs,  .  .  a 

2.  The  law  does  not  authorife  a  judg- 
ment on  motion  againft  a  fheriff  and 
his  fecurities,  for  money  collected  by 
fuch  fheriff  on  an  execution  in  favor 
of  a  private   individual — McClelland 

lis,  the  Governor,  ;  20 

3.  A  deputy  fheriffmay  execute  a  writ  of 

ad aucd  damnum—  Cay  vs,  Caldwell,       64 
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4.  It  is  the  duty  of  a  (heriff  to  fell  pro- 
perty under  an  execution  to  the  high- 
eft  bidder  who  will  pay  the  money  bid  : 
and  he  ought  not  to  part  with  the  pro- 
perty, un'i!  1  he  monev  is  paid — Dow- 
ning vs.  Brown  and  Bar  bee,  18 1 

5.  It  the  higheft  bidder  will  not  pay  the 
money,  the  (heriff  mould  fet  up  the 
property  and  fell  it  again — Ibid,  180 

6.  It  is  the  duty  of  the  ftieriff  to  return 
to  court  a  panel  of  the  grand  jurors  — 
The  Commonwealth  vs.  Berry,  234 

7.  A  motion  againft  a  (heriff  for  failing 
to  pay  monev  collected  bv  execution, 
muft  be  rrade  to  the  court  next  fuc- 
ceeding  the  retain  of  the  execution — 
Sharyvs.  Pr attar's  adtn'r,  294 

8.  If  the  motion  be  not  made  at  the  next 
fucceed'r.g  term,  the  remedy  by  mo- 
tion is  loft,  and  the  party  muft  refort 

to  his  action — Ibid,  294 

9.  If  a  {heriff  col'edt  money  by  execu- 
tion, and  fail  to  return  the  truth  or  the 
cafe,  it  gives  a  right  of  pcticn  againft 
the  flierirTto  the  plaintiff,  but  not  to 
the  defendant  in  the  execution — Mor- 
row', &c.  -vs.  the  Governor,  for  M'- 
Kinney,  ,  .  490 

10.  In  an  action  on  a  (heriff  bond  for 
failing  to  pav  money  collected  by  ex- 
ecution :  whether  it  be  neceflary  to 
aver  that  the  money  was  received  up- 
on, or  before  the  return  dav  ofthe  ex- 
ecution ;  or  whether  profertfhould  be 
made  of  the  execution,  query — Ibid,       490 

1 1.  If  a  {heriff  fail  to  take  bail,  when  he 
is  required  fo  to  dc,  the  law  makes 
him  liable  to  the  judgment  of  the 
plaintiff  jointly  wirh  the  defendant — 
McClelland  vs    Strong,  .  524 

See  Amendment,  2  —  Bail,  1 — Bail  Bonds, 
1)2 — County  Courts,  I,  2,  3,  4,  5 — 
Fee  Bills,   1  —JurifdiFiion,  2-  Return 

,  to  Prccefs,  1  —  Rules  in  the  Chi  ifo  Office, 
2 — Slaves,  8,  9,  10. 

STMILITF.R: 
Omitting  to  enter  it,  is  informal,  not  er- 
roneous-- Morrison's  ex'rs.  vs.  Hart,      150 
Adams  vs,  Brad/baiv,  .  556 

SINGLE  BILL. 
See  Interefi,  1,  4. 

SLANDER. 

1.  To  call  a  man  "  a  damned  rogue,"  is 

not  actionable-  -  Caldwell  vs.  Abbey,       529 

2.  Neither  is   a  charge  of  "  embezzling 

my  goods,"  actionable-- Ibid,  530 

3.  The  innuendo  (lands  in  the  place  of 
aforefaid,  and  cannot  properly  be  ufed 


to  extend  the  meaning  of  words  beyond 
their  own  import,  nor  to  make  that 
certain,  which  was  before  uncertain-- 
Ibid,  .  .  5,0 

SLAVES. 

1.  No  declaration  nor  prorrife  made  to  a 
flave,  or  for  his  oenefit,  can  be  enfor- 
ced by  a  court  of  law  or  equity-  -  Beall 

vs.  Jcfeph,  .  .  51 

2.  A  purchaler  by  writing  contracted 
with  the  feller  to  emancipate  the  flave 
fold,  at  a  certain  period  :  this  contract 
does  not  amount  to  an  emancipation, 
nor  authorile  the  negro  to  Cue  at  com- 
mon law  for  his  freedom-  -  Will  vs, 
Toompfon,  (in  tote)  .  cz 

3.  But  at  the  fuit  of  the  feller,  equity 
wil!  fpecifically  enforce  this  contract, 
and  emancipate  the  negro,  and  give 
damages  for  his   detection-- Thomson 

vs.  Wilmte,  (in  note)  .  5a 

4.  After  the  operation  of  the  act  of  Vir- 
ginia ol  1758,  and  before  the  opera- 
tion ot  the  act  of  1785,  parol  gifts  of 
(laves  were  vcid,  as  between  donor  and 
donee,  as  well  as  againft  creditors  and 
purchaters--GflKW  vs     brockman,  331 

5.  Former  poffeiTion  of  (laves,  though 
continued  1:  ng  enough  to  Drotect  the 
holder  againft  an  action,  cannot  veft 
aright  fo  as  to  enable  fuch  holder, 
when  deprived  of  the  property,  to 
maintain  an  action  ther-upon-   Ibid,      331 

6.  A  fale  Ijy  an  executor,  of  a  flave  of 
the  teftator,  transfers  a  good  title    to 

the  purchafer--&a»!/>s  vs.  Beaty,  337 

7.  If  the  fituation  of  the  eftate  did  not 
juftify  the  fale,  the  heirs  muft  refort 
to  the  executor  ;  he  cannot  purfue 
the  flaves  into  the  hands  of  the  pur- 
chafer-  -Ibid,  .  •  340 

8.  By  the  laws  of  Virginia,  relative  to 
(he  fales  of  flaves  by  execution,  &c. 
it  is  not  neceffcry  for  the  (heriff,  in 
his  return,  to  name  the  flave«,  unleis 
they  were  fold  by  hlm--Dailey  vs. 
Palmer,  .  .  507 

9  This  requifition  was  directory  to  the 
officer,  for  the  benefit  of  the  purcha- 
fer  :  its  omilfionouglv  not  to  preju- 
dice the  plaintiff,  nor  benefit  the  de- 
fendant-  Ibid,  .  .  508 

10.  It  is  not  necelTary  that  the  (heriff 
(hould  fell  the  perfonal  eftate,  fubject 
to  execution,  before  he  levies  it  on 
flaves--  Ibid,  .  •  508 

XI.  In  a  fuit  for  the  divifion  of  flaves, 
the  court,  upon  a  proper  cafe  made 
out,  may  order  the  fherifT  to  take  the 
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flares  into  his  poffeflbn,  and  hire 
them  out — Jackfon  vs.  Macey,  586 

X2.  The  court  may  decree  a  fale  of  the 
flaves,  if  they  cannot  be  divided  in 
kind— Ibid,  .  58a 

See  Frauds,  3 — Prailice,  I — Specific 
Performance  of  Contrails,  2. 

SPECIFIC  PERFORMANCE  OF  CON- 
TRACTS. 

J,  If  a  contract  be  againft  the  policy  of 
the  law,  equity  will  not  carry  it  into 
fpecific  effect— M'D««»itf  vs.  M~- 
Cajlland,  .  • 

2.  Nor  will  it  decree  the  fpecific  per- 
formance of  a  contract  relating  to  per- 
fonal  chattels,  or  to  flaves  :  but  this 
rule  hath  exceptions — Caldwell  vs. 
Myers  and  wife, 

3.  The  chancellor  exercifes  a  difcre- 
tion,  in  decreeing  fpecific  perform- 
ance— Ibid, 

4.  Equity  will  not  purfue  a  perfonal 
thing,  into  the  hands  of  a  fecond  ven- 
dee, in  favor  oftheflrft  vendee  ;  but 
will  leave  the  party  to  his  remedy  at 
law — Ibid, 

5.  Eq/ity  will  not  carry  a  contract  into 
fpecific  execution,  if  it  be  obtained 
under  unfair  advantages  or  circum- 
ftances  of  hardship,  not  amounting  to 
legil  durefs — Edwards  vs.  Handley, 

6.  Equity  will  not  compel  a  party  to 
receive  a  conveyance  in  lieu  of  dama- 
ges, though  there  were  no  other  ob- 
jection, if  the  complainant  cannot 
fhow  a  clear  title — Ibid,  . 

7.  A  bill  in  chancery  will  not  lie  to 
compel  the  fpecific  performance  of  an 
award,  for  the  payment  of  a  fum  of 
money — Turpin  -vs.  Banton, 

8.  Whether  it  will  lie  to  compel  the 
fpecific  performance  of  any  award, 
without  an  exprefs  promife  after  it  is 
made  to  abide  by  it,  query — M'Cul- 
lough  -vs.  Myers's  ex'rs. 

See  Contrails,  3,  4 — Fraud,  I —  Slaves, 
I,  2,   3. 

STATES  IN  THE  UNION. 
Judgments  of — See  Judgments,  1,  2. 
The  ftatules  and  laws  of  a  lifter  ftate, 
cannst  be  judicially  noticed  by  our 
courts,  unlefs  pleaded — Beaucbamp 
•us,  Mudd,  .  . 
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STATUTES. 
Offences  againft — See  Indiiiment,  1. 
.   Rules    for  the  conftruttion  of   fta- 
tutes— Celhwey's  beirs  vs„  Webb, 


165 


325 
4 


a.  The  recital  in  the  preamble  of  a 
ftatute,  does  not  limit  the  general 
words  of  the  enacting  clame,  to  the 
cafe?  recited  in  the  preamble — Gaunt 
vs,  Brcckman,  ,  337 

STATUTES  COMMENTED  ON,  OR 

EXPOUNDED. 

1748. 

Old  body  of  Virginia  Laws,  ch,  3,  fee. 
29,  p.  165 — Authorifing  executors  or 
aciminiftrators  to  fell  flaves  in  certain 
cales,  .  .  337 

Old  body  of  V,  L.  ch.  10,  fee.  I,  p,  202 
— Regulating  diftreis  for  rent,  78 

Old  body  of  V.  L.  ch.  14,  fee.  6,  p.  220 

—  Requiring  lurveys  to  be  recorded  in 

a  particular  time,  .  360 

1758; 
Old  body  of  V,  L.  ch.  1,  §  1,  p.  353 — 
—Parol  gifts  of  flaves  void,  33I 

1764. 
Old  body  of  V.  L.  ch.  6,  fee.  7,  p.  448 

—  The  names  of  flaves  fold  by   exe- 
cution, to  be  returned  by  the  lheriff,   508 

1  Sefs.  1792. 

Ch.  30,  fee.  1,  p.  39 — Fixing  the  rate 
in  money,  of  fees  payable  in  tobacco,     96 

2  Sefs.  1792. 

Ch.  22,  p.  24 — Subjecting  real  eftate  to 
the  payment  of  debts,  .  Jo 

1793- 

Ch.  1,  fee.  2,  p-  5 — Grand  jurors  not 
liable  to  fait  for  3  prefentment,  556 

Ch,  3S,  fee.  3 — Authorifing  the  coun- 
ty courts  to  bind  out  poor  children, 
apprentices,  t  .403 

,  n  I79S' 

Ch.  r,  fee.  8,  p.   23 — Concerning    the 

jurildi£tion  of  the  diftrict  courts,     3,  492 
Ch.  1,  fee.  23,  p.  23 — Concerning  the 

return  day  of  writs,  .  8 

Ch.  9,  p-  47 — Concerning  arbitrations,    323 
Ch.  1 1,  p.  49— Concerning  baftardy,  290,479 
Ch.49,  p.  79 — Granting  relief  to  let- 
tiers,  ,  »  465 

1796  7. 

Concerning  civil  proceedings,  p.  19, 
fee.  8 — Non-refidents  to  give  bords 
for  cofts,  .  172,   3ro,   540 

Concerning  civil  proceedings,  p.  20, 
fee.  11 — Requiring  the  fheriff  to 
take  bail,  &c.  183,   501,   505,  522 

Concerning  civil  proceedings,  p.  21, 
fee.  12 — Office  judgments,  when  to 
be  fit  afide,  ,  147,  174 
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Concerning  civil  proceedings,  p.  22, 
fee.  16 — Authorifing  an  attachment 
on  .i  return  of  not  found,  5,  44,  46 

Concerning  civil  proceedings,  p.  24, 
fee,  26— Office  judgments,  when 
final,  .  .  147,    171 

Concerning  civil  proceedings,  p.  24,  fee. 
28,  &  act  of  1799,  cn-  2^»  P-58>fec. 
7 — Ol jeofails  2,  8,  9,  10,  44,  64, 
79,80,93,121,  150,133,225,294, 
304,  407,  555. 

Eftablifhing  courts  of  quarter  feffions, 
fee.  3,  p.  28 — Grand  jurors  not  liable 
to  fuit  for  a  presentment,  556 

Eftablifhing  courts  of  quarter  feffions, 
fee.  7,  p.  28 — .Authorifing  a  defen- 
dant to  be  held  to  bail  where  the  caufe 
of  actisn  accrues,  .  66 

Eftablifhing  courts  of  quarter  feffions, 
fee.  9,  p.  29 — Relating  to  fets- 
off,  .  70,  150,  252 

Eftablifhing  courts  of  quarter  feffions, 
fee.  10,  p,  29 — Authorifing  the  ifi'u- 
ing  a  capias  to  another  county,  69 

Concerning  joint  rights,  &c,  fee  2,  p, 
35 — Taking  away  the  right  offurvi- 
vorfhip,  .  .  480 

Conceding  proceedings  in  chancery,  fee. 
9,  p.  48  —Authorifing  a  defendant  to 
file  interrogatories,  and  make  new 
parties,  .  .  .  547 

Concerning  proceedings  in  chancery,  fee. 
34,  p.  51 — The  time  allowed  for  ta- 
king depofitions  after  replication,  305,  519 

Concerning  executions,  fee.  20,  p.  58  — 
Taking  (laves  in  execution,  507 

Concerning  execution?,  fee.  32,  p.  62 
— The  difcharge  of  a  debtor  out  of  pri- 
fon,  the  jailer's  fees  not  being  paid,      123 

Concerning  executions,  fee.  34,  p.  62  — 
The  return  of  executions,  *• 

Concerning  executions,  fee.  35,  p.  63— 
Motions  againft  a  fheriff  for  failing  to 
pay  money  collected,  20,  294 

Eftablifliing  the  court  of  appeals,  fee, 
13,  p.  70 — Giving  bonds  on  appeals 
and  writs  of  error,  149,  314 

Efta'jlifhing  the  court  of  appeals,  fee. 
13,  p.  70 — Remanding  a  caufe  to  the 
inferior  court,  .  . 

Eftablifliing  the  court  of  appeals,  fee. 
13,  p.  71 — Limitation  of  writs  of  er- 
ror, 

Concerning  fheriffs,  fee.  10,  p.  117  — 
Reftraining  the  fheriff  from  taking 
certain  bonds, 

Concerning  fheriffs,  fee-  13,  14,  p.  1 1 7, 
1 18  —Requiring  the  fheriff  to  collect 

the    county  levy,  '.  185 


447 


366 
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Concerning  fheriff;,  fee.  29,  p.  120— 
Morions  againft  the  fheriff  for  failing 
to  account-  for  fees,  &c.  .  50 

Proceedings  againft  abfeanding  debtors, 
by  attachment,  fee.  5,  p.  124,  65,  94, 

[95,  160,  342 

Concerning  grand  juries,  &c.  fee.  11,  p. 
129,  fee.  23,  p.  130— The  fheriff  to 
fummon  and  return  a  grand  jury,  234,  244 

Concerning  grand  juries,  &c.  fee.  46,  p. 
133 — Limiting  the  time  in  which  fuits 
on  penal  acts  are  to  be  brought,  10 X 

Concerning    occupying    claimants,     p. 

H3».  .•  •  5*8 

Concerning  guardians,  &c.  p.  145,  fee.  1 
— Authorifing  guardians  to  arbitrate 
the  land  difputes  of  their  wards,  323 

Concerning  county  levies,  fee.  4,  p.  152 
— Authorifing  motions  againft  the 
fheriff  or  collector,  for  failing  to  pay 
it,  184 

Concerning  public  roads,  p.  157.  442 

Concerning  wills,  &c.  fee,  3,  p.  162— 

Revocation  of  wills,  .  119 

Granting  relief  to  fettlers,  p,  184,       18,  461 
Concerning  mill-dams,  &c.  pi  106  258 

1  Sets.  1798. 

Ch  4,  ft-c.  18,  p,  17 — Amount  of  fub- 
fcriptions  to  build  the  penitentiary 
houfe,  may  be  recovered  in  a  fummary 
way,  .  .  5 

Ch  7,  p.  29 — When  perfons  abfent 
fhall  be  prefumed  dead,  -.  479 

Ch.  12,  p  37 — Giving  fecurities  a  fum- 
mary remedy,  47,63,  564 

Ch.  25,  p.  57 — Concerning  awards,  46,  169 

[3»*»  338,  54° 
Ch.  27,  p.  60— Concerning  the  affign- 

rnent  of  bonds,  &c.  9,  76,  162,  218,  561 
Ch.  39,  p.  75 — Againft  ufury,  81,  175 

Ch.  46,  p.    84  —  Amending  the   law  of 

1796-7,  granting  relief  to  fettlers,  1  8,  461 

1799. 

Ch.  17,  fee.  2,  p.  41 — Prefcribing  the 
mode  of  calculating  intereft  on  fingle 
bills,  .  ,  2, 44,  90 

Ch.  21,  fee.  1,  p.  46 — A  copy  of  the  bill 
in  chancery  to  be  ferved  on  the  de- 
fendant, .  .  527 

Ch.  21,  fee.  3,  p.  47 — No  injunction  to 
be  granted  without  a  releafe  of  errors,   527 

Ch.  2r,  fee.  3,  p.  47 — Giving  10  per 
cent  damages  on  the  diffolution  of  an 
injunction,  .  .  204 

Ch.  28,  fee.  7,  p.  58  —Of  jeofails,  295 

Seealfoact  0^1796-7,  of  jeofails. 

Ch.  40,  p.  ioo-~Giving  the  light  to  re- 
plevy, .  4,  307,  516 
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1800.  • 
Ch.  10,  pi  22 — Concerning  alimony,       154 
Ch.  24,  fee.  3,   p.  36— The   appellant 
rauft  lodge  a  tranfeript  or' the  record  in 
a  given  time,  .  157,604 

Ch,  73,  fee.  4,  p.  118 — Authorising  by- 
ftanders  to  fign  a  bill  of  exceptions,     480 

1802. 

Ch.  1,  fee.  29,  p.  20 — General  court  to 
ftand  adjourned,  &c.  if  the  judges  do 
not  attend  on  the  fit  ft  day  of  the  term,     28 

Ch.  53,  fee,  24,  p.  1  iS — Repealing  va- 
rious laws,  ;  .96 

Ch.  72,  p.  172—  Concerning  writsof  er- 
ror coram  vobis,  and  10 per  cent,  dama- 
ges, 151,  307,  37a,  512 
1S03. 

Ch;  77,  p.  115 — Preferibing  the  mode 
of  changing  the  venue,         154,  224,  457 

1S05. 
Ch.  2,  fee,  16,  p.  24 — Continuances  of 
criminal  cafes,  .  232 

1807. 
Ch.  7,  p.  23 — Prohibiting   the   ufe   of 

certain  books  of  reports,  .  364 

Ch.  12,  (ec.  2,  p.  28 — Authonfing  a 
lpecial  court  of  appeals,  .  261 

SUMMARY  PROCEEDINGS. 
See  Conjlitution,    1 — Evidence,    1 — Mo- 
tions,   §~-Securitics,  I,    2,  3 — Sheriff, 
7,  8. 

.SUPERSEDEAS. 

1.  A  perfon  who  is  feeurity  in  a  reple- 
vy bond,  is  not  a  proper  feeurity  in.  a 
Juperjcdcas  bond,  given  on  fuing  out  a 
writ  of  error  to  reverfe  a  decree  in 
chancery,  which  dilTolved  an  injunc- 
tion {laying  proceedings  at  law,  upon 
the  replevy  bond  —  Lynch  vs.  Bullet, 
&c.  .  .  .  314 

a.  The  clerk's  duty  in  taking  feeurity 
in  fupcrfedcas  bonds,  .  3 17 

See  appeals,  1 — Bends,  ^—Praclicc,  25, 
26,  27. 

SURVEYORS. 

I.-  The  furveyor's  fees  that  were  pay- 
able in  tobacco,  are  to  be  rated  at  one 
penny  3  pound — 'Jones  -vs.  Kenney,  96 

2.  The  court  irsuft  fix  the  fees  for  fer- 
vices  performed  by  a  furveyor,  un- 
der an  order  of  court,  if  the  law  has 
not  ai'certained  them;  and,  on  mo- 
tion,  may  correct  an  overcharge— 
Ibid,  .  .  96 

SURVEYS. 
Under  orders  of    court — See  Eject, 
ment  4,  5 — Surveyors,  2, 


1.  Surveys  may  be  fold  by  execution— 
Thomas  vs.  Marjhall,  .  ao 

2.  The  marking  the  lines  and  corners 
of  a  tract  of  land,  by  a  fworn  furveyor, 
by  virtue  ota  warrant,  or  other  legal 
authority,  confutuies  a  furvey  in  law, 
and  it  takes  date  from  that  period— 
Hickminvs-  Boffman,  .  353 

3.  The  plat  and  certificate  is  but  evi- 
dence of  the  furvey  ;  not  part  of  it — 
Ibid,  .  .  :iS 

4.  The  acl  of  1743,  which  makes  it 
the  duty  of  the  furveyor  to  record 
plats  and  certiScates  of  furvey  in  two 
mmths,  is  directory  to  the  lurveyor, 
and  does  not  create  a  forfeiture  of  the 
right  of  the  individual  to  the  land  fur  - 
veyed,  if  it  is  not  complied  with — Ibid,  360 

5.  A  miftake,  clear  cf  fraud,  in  run- 
ning the  dividing  line  between  two 
perions,  in  making  their  original  Pur- 
veys, is  not  a  caufe  for  altering  that 
line,  after  patents  have  ifiued  or.  thofe 
furveys — Harrod's  heir  vSi  Cowan, 

6.  After  an  entry  has  been  furveyed, 
and  the  furvey  recorded,   the  warrant 

merges  in  the  furvey,  and  a  fecend 
orre-furvey  is  illegal — EjliUffic.  <vs. 
HorCz  heirs,  .  , 

7.  The  infancy  of  the  owner  of  the  en- 
try, when  furveyed,  does  not  alter 
the  cafe— Ibid, 

S.  if  the  fiiiv.  furvey  were  fraudulently 
misdire&ed  by  the  agent  of  the  pro- 
prietor, this  would  not  alter  the  cafe 
—Ibid, 

9.  But  if  the  perfon  committing  the 
fraud,  had  appropriated  the  land,  it 
might  zffeQ.  his  title,  and  that  of 
thofe  claiming  under  him,  with  no- 
tice— Ibid, 

10.  A  furvey  variant  from  the  entry,  is 
not  void,  but  voidable — Ibidt 

See  appropriation  of  Land,   1 — Military 
Rights  to  Land,  1,  2,  5 — Patent,   2. 
SURVIVORSHIP. 
See  Joint  Aclions,  3. 

TENDER. 
See  Demand,  5. 

TENANTS  IN  COMMON. 
See  Joint  Anions,  3,  4. 

TIME. 
The  manner  of  calculating    time — 
See  Venue,  5, 
When  time  is  ifTuable,  it  ought  to   be 
alleged  certainly,    and  is    material — 
Bubble  vs.  Mullanphy, 
See  Payment,  3,  295 
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TOBACCO. 

See  Rent,  2,  3 — Surveyors,  1, 

TOWNS. 

See  Ctrporaiicns,  1,  2. 

TRESPASS; 
S?e  Jujike  of  the  Peace,  1,  2. 

TRIAL. 
By  jury — See  Ccnftiiution,  1. 

VALUE. 
Of  property — See  Pr&Sice,  I. 

VARIANCE. 

1.  Between  the  \.vrit  and  declaration,  is 
cured  after  an  inquity  of  damages  ex- 
ecuted— 1'roxwell,  (Stc.  vs    Fugate, 

It  cannot  be  taken  advantage  ot, 
after  an  office  judgment — Kennedy  vs. 
Terrill  and  Dooley,  . 

Nor  after  final  judgment — Palmer, 
&c.  <vs.  M'Ginnis, 

2.  Between  the  declaration  and  the  pe- 
nalty of  the  bond  declared  on,  as  to  the 
time  of  payment,  is  not  errov — Pern* 
berion  vs   Scarce,  . 

3.  Between  the  judgment  and  execution, 
as  to  the  fum,  is  not  fatsl — Ibid, 

4.  Between  the  judgment  and  execution, 
the  latter  omitting  to  ftate  that  the 
plaintiff  was  allignee,  is  fatal — Ibid, 

5.  Between  theevijenceand  declaration, 
as  to  part  of  the  plaintiff's  demand, is 
not  fatal, 

6.  In  fubftance,  between  the  declaration 
and  writing  declared  on,  may  betaken 
advanrage  of  by  general  demurrer  :  if 
in  form  only,  it  muit  be  by  fpecial  de- 
murrer— Palmer,  £?c.  vs.  M'Ginnis, 

See  Bail  Bonds,  4 — Error,  I,  a — Nul 
Tul  Record,  I — Qye*. 

VENDOR, 
See  Nztice,  4. 

VENUE. 

1.  A  chancery  caufe  is  within  the  provi- 
fions  of  the  laws  authorising  a  change 
of  venue — Owens  vs.  Oioens, 

Woods  vs  Patrick  and 'wife, 

2.  If  a  caufe  be  improperly  removed,  by 
an  order  for  a  change  of  venue,  ex- 
ception, mould  be  taken  to  it  by  the 
party,  on  his  firfl  appearance  in  the 
court  to  which  it  is  removed,  other- 
wife  it  is  too  lare  afterwards  to  queftion 
it— Owens  vs.  Owens, 

3.  An  order  for  a  change  of  venue,  does 
not  remove  a  caufe,  unlefs  it  be  depo- 
fited  thirty  days  beforethc  term  ofthe 
court  in  which  the  caufe  is  depending 
'~-Sbij>  vs,  Gate, 


492 
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4.  That  a  term  of  the  court  in  which  a 
fuit  is  depending,  hath  intervened  be- 
tween the  granting  of  an  order  for  a 
change  of  venue,  and  its  being  drpo- 
fited  with  the  clerk,  does  not  prevent 

the  order's  removing  the  caufe—  Ibid,  224 

5.  In  calculating  the  thirty  days  which 
the  order  for  a  change  of  venue  (hould 
be  lodged  before  the  term  of  the  court, 
the  day  of  depofiting  the  order  fhould 
be  included,  and  the  firft  day  of  the 
term  excluded — Woods  vs.  Patrick  and 
wife,  .  .  457 

6 .  1  i  after  an  order  for  a  change  of  venue 
has  been  legally  depofnedin  the  clerk's 
office,  that  court  proceed  with  the 
caufe,  it  is  error— Ibid,  457 

See  Practice,  18. 

VERDICT. 

When  there  is  an  iffue  made  up,  upon 
one  plea  in  covenant,  and  an  inquiry 
of  damages  awarded  on  the  other,  a 
general  verdicl  for  damages,  for  the 
plaintiff,  is  fufficient — Dougherty  vs. 
Glenn,  .  .  292 

See  Error,  7 — "Jeofails,  Statutes  of,  3. 

VILLAGE  RIGHTS. 
See  Pre-emption,  1. 

VOIRE    DOIRE. 
See  Witnefs,  1 , 

USURY. 

1 .  An  agreement  to  fet  the  hire  of  a  ne- 
gro man  worth  zzl.  per  year,  againft 
the  intereft  of  125/  is  sn  far  ufurious 
and  void,  as  to  permit  the  borrower  to 
redeem  as  a  mortgagor  ;  but  it  does 
not  vitiate  the   whole  contract— Reed 

vs.  Lanjdale,  .  .  7 

2.  The  obligor  cannot  take  advantage  of 
an  ufurious  contrail  between  the  obli- 
gee and  hisaffignee—  Littcllvs.  Herd,     81 

3.  A  contract  to  be  ufurious,  muft,  fub- 
ftantially,  be  a  lending  and  borrowing 

—  Tardeveau  and  Innesvs  Smith's  ex'r.  175 
See  Contrails,  7 — Liquidated  damages,  1. 

WARD. 

See  Guardian  and  Ward. 

WARRANTS  FOR  LAND. 
See  Land  Warrants, 

WARRANTY. 

1.  Upon  every  fale  of  perfonal  goods  by 
one  in  poffeffion,  there  is  a  warranty 
by  the  vendor,    that   he  hath  title   to 

the  thing  fold — Chifm  vs.  Woods,  53s 

2.  If  land  conveyed  by  general  warran- 
tv  be  loft,  its  value  will  be  the  mea. 
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fure  of  compenfatloa— Harland's  heirs 

fs.  Eaftiand,  .  .  593 

See  Evidence,  7. 

WATER    COURSE. 
See  Deeds,  1  —  Entry,  11,   12,  21,  34, 
38,43,46,47,  49,52,  53,  57. 

WILLS. 

A  fecond  will,  duly  made,  expreffiy  re- 
voked a  former  will  ;  the  teftator  af- 
terwards deftroyed  the  fecond  will, 
with  an  intenti.in  thereby,  to  give  ef. 
fed  to  the  former  will  ;  and  then  di- 
ed :  under  thefe  circumftances,the  for- 
mer will  was  held  valid—  Linginfel. 
ter,&c.  vs.  Linghifelter ,  .  Iiq 

See  Limitations,  c. 

WITNESS. 

1.  A  party  putting  a  witnefs  on  his  •voire 
doire,  as  to  intereft,  has  a  right  to  ex- 
amine him  as  to  the  detail  of  the 
tranfadtion,  in  order  to  fliew  his  in- 
tereft— Baldwin  vs.  JVeJl, 

2.  Objections  to  the  competency  of  a 
witnefs,  never  come  too   late — Ibid, 

3.  A  perfon  offered  as  a  witnefs,  muft 
have  a  direct  and  certain  intereft  in 
the  event  of  the  fuit,  to  render  him 
incompetent — Day  vs.  Green, 

4.  In  doubtful  cafes,  it  is,  in  general, 
better  to  let  the  objection  go  to  the 
credibility  only — Ibid, 

5.  If  an  objection  to  the  competency  of 
a  witnefs  be  not  made  at  the  hearing 
of  a  caufe  in  the  court  below,  it  can- 
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not  be  made  in  this  court-—  Reffafsvs. 
Morton,  &c.  1 

6.  A  releafe,  to  render  an  interested  per- 
fon a  competent  witnels,  muft  be 
proved  by  the  (ubferibing  witnefs,  if 
it  be  produced  in  court  by  the  attor- 
ney of  the  party  giving  it — Reading 
vs.  Metcalf,  .  , 

See  PraSlice,  3,  4. 

WRIT. 
Of  error — See  Error,  ivril  of. 
Of  error   coram     nobis — See    Error, 
Writ  of,  Coram  fobis. 

1.  A  judgment  alter  a  writ  of  inquiry 
executed,  will  not  be  reveifed  on  ac- 
count of  the  writ's  being  returnable 
to  the  firft,  inftead  of  the  third  day  of 
the  term — Conn  vs.  Jones, 

2.  After  an  office  judgment  it  is  too  late 
to  object  to  the  writ,  for  a  blank 
therein — Sanders  -vs.  Nelfon  circuit  court, 

See  Affignee,  2 — Attachment,  1,  2,  3 — 
Error,  5,  6,  7 — Joint  AHion,  1,  2— • 
Variance,  1, 

WRIT   OF  INQUIRY. 

On  executing  a  writ  of  inquiry  fome  da- 
mages muft  be  given — Hanks  -vs. 
Evans,  .  « 

See  Error,  17 — Pra&ice,  20. 
WRITINGS. 

If  declared  on  according  to  their  legal 
operation  it  is  fufficient— Adams  vs. 
Bradjhaiv, 

See  Contrails,  2— Bills  in  Chancery,  2— 
Evidence,  5, 
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